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PREFACE

The 2016 International Conference and Call for Papers (ICCP) UNS, held in Surakarta from 
November 19-20 November, 2016, with an overaching conference theme of “The Administration 
of Justice”. This theme was developed due to highlighted issue in ensuring that public bodies 
and those who exercise public functions make the right decisions, and challenges on providing 
justice for all. 

This proceedings from the conference provides multiple meanings of the term sustainability 
that divided into seven panels, namely Human Rights and Criminal Justice System; The 
Administration of Islamice Law; Maladministration and its Remedies; Environmental Crime 
and Administration of Justice; Bussiness Law Perspective; Customary Law; and Miscellanous. 
There were eight plennary sessions covering the different areas of the conference  : Prof. Dr. 
Ida Madieha Abdul Ghani Azmi (International Islamic University Malaysia); Dr. A (Albertjan) 
Tollenaar (the University of Groningen); Prof. Huala Adolf, S.,H., LL.M., Ph.D., FCArb 
(Universitas Padjajaran); Pan Mohamad Faiz, PhD (The Constitutional Court of Indonesia); 
Prof. Dr. Supanto, S.H., M.Hum (Universitas Sebelas Maret).

These public talks, respectively, were very accesible to a general audience. The conference 
participants came from various background such as researcher, lecturer, practitioner, and college 
students as well. The first day before conference program was started by a special gala dinner to 
honor all of distinguished guests, invitation, and participants.

The selected paper that were presented on the conference program formed the heart of the 
conference and provide ample opportunity for discussion. Of the total number of presented 
papers, all papers that split into seven panels sub theme are included in this proceedings. We 
would like to thanks to the committee who were facing the challenge during the conference 
to achieve the aims of the event. All in all, the ICCP UNS was successful and we expect this 
proceeding could be useful for the entire scholar. 

Dr. Hari Purwadi, S.H., M.Hum
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ADMINISTRATION OF JUSTICE IN AMORE REPRESSIVE ADMINIS-
TRATIVE LAW: AN EUROPEAN PERSPECTIVE

Paper to be presented onthe 2016 ICCP University Sebelas Maret, Faculty of Law
20 November 2016

Albertjan Tollenaar, a.tollenaar@rug.nl

1.    Introduction

The concept of administration of justice has  a longhistoryin British legal doctrine. An 
important milestone was the Administration of Justice Act of1774. This act of the Parliament 
of Great Britain was promulgated to secure theBritish jurisdiction over the Americanparts of 
the empire. The situation by then wasone of fierceresistanceagainst the British power. The 
patriots tried to fight the colonial power with allmeans. Mainlyforce and riots, but also legal 
means like prosecutionof thosewhorepresentedcolonial power and tried to suppress the riots 
with force.

The Administration of Justice Act gave the royallyappointed governor the power to remove 
any acquisition placed on a royal official bya patriot,if the governor did not believe the 
official would have a fair trial. In other words: the governor could give a warrantyto thosethat 
were protecting the colonial power, evenif these officials committed capital crimes.1

This act forms an important milestone, since it shows that apparently‘Administration of 
Justice’ can be tested, can be assessed. Thoseassessingadministration of justice might have 
a different opinion on it, dependingon the perspective one takes. The colonial power had 
obviously a

different opinion on howto ‘administer justice’compared to the patriots. Administrationof 
justice is apparently something that one can challenge, that gives rise to conflicting interests 
andthat needs reverification every now and then. With this notion as a starting point this 
paper discusses the conflicting interests that are emerging in the administration of justice in 
the domain of administrative law.

The domainof administrative law is developing rather fast. The executive power 
receivesmore and more powers and competences toregulate society. Thishasconsequences 
for the administration of justice.After all: the main valuesin the executive branch might 
differ –or: do differ – fromthose in thejudicial branch. Efficient and effective governmental 
order seems to collide with individual rights and principles like duecare and fair trial. The 
topic of this paper is dedicated to this collision. Administrative law has atendencytoignore 
individual procedural rights. That is especially visible where administrative law is poached 
on criminallaw territory.In modern administrative law wesee the legislator using more and 
more administrative law instruments that replace old criminal law procedures. That might 
infringe the procedural rights attached to criminal law proceedings.And that iswhere the 
collision becomes visible.

The research question that will be addressed is: ‘What are the consequencesof the shift 
towards more repressive instruments in administrative law for the administration of justice?’. 

1 William M.Wiecek,‘The Reconstructionof Federal Judicial Power,1863-1875’,The AmericanJournal of Legal 
History,1969 (4), p. 333-359.
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I answer this research question in three steps. First I explore the development of the concept 
of administration of justice in the administrative domain. SecondlyIfocus on theactual design 
of administration of justice in the administrative domain. This questionwill be answered 
mainlydescribing the Dutch situation: wat are the main problems and difficulties seen from 
aperspectiveof administration of justice? In the third part I will focus onmodern aspects 
of administrative law, where administrative law includes more repressive instruments. 
Administration of justice is then an even more important – but also neglected – concept 
aswe will see.

2.    Administrativelawandadministrative justice

The veryessence of administrative law is regulating governmental power, protecting the 
individual interest and in the same time maintaining public order and societal welfare. 
The challenge in administrative law is to safeguard the general interest with an eye for the 
position of the vulnerable individual. With this in mind administrative law is actuallynothing 
more than a set of rules. With Bell (2006) one could make a distinction betweenprimaryrules 
and secondary rules. The primaryrules regulate howthe administration is authorized to work, 
about the organisation,the powers and the procedures, and itcontains secondaryrulesand 
procedures on remedies (judicial or non-judicial) if the government failed to obeythese 
primaryrules.2

When one discusses the administrationof justice regarding administrative law it 
mainlyconcerns the secondaryrules: the rules and procedures that create remedies if the 
government failsto obey the essential standards.Administrationof justice deals with the 
procedure and procedural safeguards that in the end provides ‘justice’. It needs to provide in 
a systemof justice within which in errors in the administration of justice can be corrected.3   

The relevant characteristics of the administration of justice of a certain countryarefirst of all 
the access to justice, the exact procedure that has to be followed to receive administration 
of justice, thirdly the organisation of the judiciary and finallythe decisions or remedies that 
follow froma court decision.

2.1 Bureaucracy asameans toadminister justice
The concept of administration of justice in the context of administrative law is not a living 
concept in  ontinental Europe that attracts attention of (legal) scholars.4  That has mainlyto 
do with the fact that the primary rules received moreattention than the secondaryrules. In 
general the concept of ‘administration of justice’seems to gain attentionafter 2010

5 and the 
vast majority of scientific contributions deal with administration of justice in the United 
States or Asian countries. This raises thequestion whythe attention for this topic in continental 
Europe is so weak, especiallywith regard to administrative law.

The answeron this question can be found in the normative framework that underlies 
continental European legal systems. Once upon atime there was aRechtsstaatin continental 
Europe without democracyand without courts. The almightyKing– or Emperor – was 
absolute ruler, meaning

2 John.S.Bell, ComparativeAdministrativelaw,in: MahiasReimann&Reinhard Zimmermann(eds), The Oxford 
Handbookof Comparative Law,Oxford University Press2006, p.1261.

3 Giacinto dellaCananea,DueProcessofLaw Beyond theState:Requirementsof AdministrativeProcedure, Oxford 
University Press2016, p.152.

4 Asan exemption: ArjenMeij,‘Courtsin transition: administration of justiceand howto organizeit’, Common 
Market Law Review 2013(50),p. 3-14.

5 If onesearches on‘web of science’ onthe term‘administration of justice’, 166 hits appear,43are published after 
2010 (search conducted on 11 Oct2016).
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that he was regulator, decision-maker and judge inone. The absolute ruler was onlyresponsible 
to God. With the Enlightenment some rulers adaptedto be a ‘benevolent despot’; meaning 
that they saw themselves as the first servant ofthe state. That might change the atmosphere, 
but itdid not reallychange the administration of justice. At least the administration of justice 
that was

delegated to a different branch of governmentand could decide over the fairness ofpublic 
decision-making.6

In this vacuumin continental Europe other means of administration of justice emerged. For 
governmental affairs the bureaucracy was the most important institution to administer justice. 
The bureaucracy ensured the rule of law ingovernmental affairs without the involvement of 
politicians or judges.Fromthe end of the 18thcentury, most Continental European countries 
had an organisationof professional civil servants carved out a position for itself between the 
government (the ruler) and the citizenry. This bureaucracy became the principal institution 
for the dispensation of public justice.

Bureaucracy was a greatsuccess: the real miracle of the 19thcentury.Not onlyin theGerman 
and Austrian empires - the two outstanding examples -  but in most parts of the continent 
the bureaucratic law-basedstate becamethe core of public administration. The pre-
WeberianGerman literature glorified this administrative invention. Bureaucracy shaped the 
principles of legal certaintyand equalitybefore the law. It constrained the arbitrary exercise 
ofgovernmental authorityandit purged particularisticways of dealing with public affairs.

In so doing,a bodyof administrative law was created that made governmental decisionsmore 
predictable and fair.7Administrative procedure legislation codified bureaucratic practice and 
the legal arsenal of the bureaucracybecame more and more refined. This was adevelopment 
that was visible in manyEuropeancountries. The victoriousmarch of bureaucracyfound its 
ultimate triumph in Sweden,where the monopolyof the state bureaucracyover administrative 
decision making was laid down in the constitution.

Why was the bureaucracy a sufficient tool for the administrationof justice in the 
administrative domain?Forone thing, bureaucracy offered far more advantages than 
drawbacks for bothparties in an administrative relationship, that is for the sovereign and the 
citizen. Citizens indeed were charged withsome fixed obligations that theycould no longer 
escape. Theseobligations were equallydistributed and predictable and no longer the result 
of the arbitrary decisions of a ruler. The citizens now knewwhat their obligations were,and 
public authority wasexercised within the confines of the law. That made investments secure 
and therefore contributed to public welfare.

While the ruler lost some of his powerto the bureaucracy, in exchange he gained the 
certaintythat individual citizens wouldfulfil their obligations under the law and that he 
would be able to count on a constantsource ofrevenue. These trade-offsare what can be 
characterised as the political economyof the bureaucratic Rechtsstaat: an ex-change that for 
all parties involved produced a more advantageous allocation of rights and obligations.

2.2   A turn towards judicial administration of justice

An important feature of the classical bureaucracyis that it comprises a corpsof civil servants 
with a very specific set of attitudes. Their stated interest was to do justice,sine ira et 

6 Of course: there were judges but they were not separated as abranch from the Ruler.
7 An interesting confirmationof this success can be found in the essay of Wood row Wilson ‘The Study of 

Administration’, of 1884.Wilson, who would become president inthe USA one day, made the similar 
analysis: he also argued for abureaucracy with professionals who should receive authority to solveissues.
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studio,without prejudice, unequal treatment or other forms of arbitrary rule. Their oath of 
office led them to the correct execution of the law. Unlike in previous times, these civil 
servants did not, in any sense, own the tools of their trade: public powers. Thus, theycould 
not use those powersfor personal gain.

In the classic bureaucracy the bureaucrats operatedwith far more discretionaryauthority than 
one would expect. Discretionwas appliedon the basisof bureaucratic judgement, in two or 
three instances if so required. If a citizen felt slighted by a primarydecision, he could find 
recourse in an administrative appeal – with all its advantages such as adjudicationex officio, 
integral assessment and substitutive decisions. The bureaucratic ideal inmanyways comes 
close to what Kagan calls the judicial mode of rule application.8

It is this context that made the role of the judiciaryin the administration of justice more orless 
irrelevant. It took until the 20thcenturythe judiciary received a role in asserting justice. The 
classic approach was thatthe right administration of justice should be foundedon the careful 
selection and training of public servants – an approach totallyin line with the bureaucratic 
model.9

Disputes on the execution of governmental powersshould be settled elsewhere in 
the bureaucracy: by a higherexecutive institution. This model of so-called ‘justice 
retenue’(justice within the administration) was the dominant approach in continental 
Europe, especiallyinFrance and the Netherlands. Theexception is Germany, that has 
a longhistoryof judicial intervention on administrative decisions.10 In Germanythe 
first traces of administration of justice outside the bureaucracy can be found in the first 
constitution from1848.11 This constitution contained the article that officiallyended the 
‘verwaltungsrechtspflege’(the administration of justice inside the bureaucracy). After this 
first constitution slowlyanadministrative law systemdevelopedand thus an administration of 
justice.

In the Netherlands it took until 1887 before the constitutionmade it possible that the judiciary 
could decide on administrative matters. But even then: though he constitution made it possible 
to involve a court in the organisation of justice, the legislator did not use this opportunity for 
decades. Administrative law was still mainlyoriented on the bureaucracyand disputeswere 
settled within the administration. Forsome decisions the higher level of government was 
entitled to review the matter. In other cases specific committees were established to review 
the decisions of the administration.12 These committees acted independent, but could only 
considered quasi- judicial. Theydidnot officially belong to the judicial branch and reviewed 
the matter without any deference towards the initial decision-making body. The outcome of 
the procedure with the committee was that the committee could write an advice to annul the 
decision by Royal Decree (‘Kroonberoep’). It was then up to theCrown toofficiallyannul the 
initial decision. So formally all justice was administered within the administrative branch.

8 Kagan distinguishes three other, less attractive ways of administrative justice. The legalistic mode ignores the 
purpose of the rules that are applied; the unauthorized discretion ignores formal compliance to thoserules, while 
retreatism does both, see: R.A. Kagan, Regulatory justice: implementing a wage-price freeze, New York,Russell 
Sage Foundation, 1978.

9 As the influential legal scholar Struycken puts it: ‘Through a better organisation of the administration and 
through redesigning andimproving legal-administrative procedures,the already present public spirit of the 
administration can be unfolded in full’, A.A.H. Struycken, Administratie of Rechter.Beschouwingen over de 
modern erechts staats gedachtenaar aanleiding van deaanhangige ontwerpentotregeling deradministratieve 
rechtspraak,Arnhem, GoudaQuint 1910.

10 FriedhelmHufen, Verwaltungsprozessrecht,Verlag C.H.Beck: Munchen, 2011, p.23.
11 In the so-called Pauls kirchek verfassung, the first constitution of Germany.
12 L.J.A.Damenea, Bestuursrecht 2, 2012, p.37.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 16

This ended in 1976whenthe Dutch legislator passed theWet administratieve rechtspraak 
overheidsbeschikkingen with a general legal remedyagainst decisions of administrative 
authorities, Jurisdiction to hear appeals in these claims initiallylay with the Crown,but 
from1975 it was transferred to the Judicial Division of the Council of State. There was an 
assumption that for new jurisdictions created under statute, appeals would be to the Judicial 
Division and it evolved into something approaching ageneral administrative court for the 
Netherlands.13

An important fuse in thisrespect was the intervention of the European Courtfor Human Rights 
(ECHR) in its famous ‘Benthemcase’ (ECHROctober 23, 1985,No. 8848/80(Benthemv 
Netherlands)). Benthem was the owner of a garage in the Netherlands. InApril 1976, 
heapplied for a permit to establish and maintaina delivery point for liquefied petroleum 
gas (LPG).This application was granted,though threeneighbours expressed their concerns 
about the safetyand the regional health inspector also recommended toreject the application. 
The health inspector then lodged an appeal at a higher level of government (so-called 
‘Kroonberoep’;administrative appeal). In this appeal the decision was made that the 
permit should not havebeen granted; the initial permitwas then quashed byroyal decree. 
This procedurewas entirely administrative by nature; the hearing, the decision and the 
remedywere decided upon bya higher level of government.

Benthemappealed. He had suffereddamages since he already started to exploit his delivery 
point. His appeal at the higher administrative bodywas denied, with a reference to the earlier 
appeal. He then filed an application with the European Courtof Human Rights. His main 
argument: in his dispute overhis civil rights and obligations he should have beenheard byan 
independent and impartial tribunal as guaranteed under the right to a fair trial of Article 6(1) 
ECHR. The outcome of the procedure was that indeed the Dutch administration of justice 
bythat time, with an appeal at a higher administrative organ, is notin conformity with the 
elementaryrules of fair trial. That is: in the determination of civil rights and obligations 
the administration of justice should safeguard access to an independent court or tribunal 
that has to hear the case and decide on the matter. The ruling of the Court led to substantial 
changes ofDutch administrative law, most notable the elimination of the Kroonberoep and 
theestablishment of a separate court procedure.

This separatecourt procedure was established in the General Administrative Law Act 
(Algemene wet bestuursrecht) of 1994. This act crafted an administration of justice 
that includes a judicial review byacourt. It indicated a fundamental change from‘justice 
retenue’towards ‘justice deleguee’: the ultimate answer on whatis fair has tobe found in the 
judiciary.

3.    Administrationofjusticein Dutch administrativelaw

The administration of justice for administrative law in the Netherlands is laid down in 
theGeneral Administrative law Act.This acts gives rules governing the decision-making 
process, the mandatoryreconsideration and the procedure of legal protection at an 
administrative court.14

3.1   Access tojustice
Access to justice in Dutch administrative law is based on three keyconcepts.Administrative 

13 S.Nason & Gardner,‘The Administrative Court and Administrative Law in Walesand Comparative Perspectives’, 
in: Sarah Nason, Administrative Justice forthcoming

14 The General Administrative law Act is translated in English: https://www.rijksoverheid.nl/binaries/rijksoverheid/
documenten/besluiten/2009/10/01/general-administrative- law-act-text-per-1-october-2009/gala18-11-09.pdf
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legal protection is confined to ‘decisions’. These decisions that causelegal consequences, 
must be made byan ‘administrative authority’.And onlythose who are ‘interested parties’can 
then appeal.

These three concepts (decision, administrative authorityand interested party)are not formally 
described inlegislation, but are left for interpretation. To give anexample:there are of course 
institutions that are obviously‘administrative authorities’,since theyexist only since theyare 
institutionalised in legislation and empowered with specific competences. Like the mayor 
who has the legal competence todecide on a permit neededto exploit a café. But there might 
alsobe institutions with a less clear role to safeguard the public interest. Because theyarenot 
institutionalised in legislation, have the shape of aprivate entity(like an association or even 
a private firm)but are nevertheless either entrusted with public competences (to decide 
onpermits or subsidies)or are fundedwith public means. These organisations might also 
qualifyas an ‘administrative authority’.15 This refers to a new trend in administrative law, 
where the boundaries between public and private law blurs.As a consequence the legislator 
recognizes public interests in private law relationships and assigns public lawtasks to legal 
entities governed byprivate law. An example of this is theStichting Toezicht Effectenverkeer 
(Securities Board of the Netherlands). As theAutoriteit Financiële Markten(Netherlands 
Financial Markets Authority) this private board has become a legal entitygoverned bypublic 
law. Occasionallythe involvementof a public interest is only recognizedbythe courtand it 
is only in retrospect, in a specific conflict brought before the administrative court, that it 
becomes evident that administrative law is applicable. This occurs withboards charged with 
the allocation of subsidies or benefits, such as the StichtingSilicose (Silicosis Foundation) 
benefits.16

The existence of independent administrative bodies shows thatthe boundary between 
government and non-government is blurred. In addition to the question of legal protection, 
another question with regard to independent administrative bodies is to what standards 
theymust comply.To what extent must independent administrative bodies comply with the 
principle of legalityandwith standards ofpublic access? When the chips are down– that is, 
when a specific conflict is brought before the administrative court – it has to be clear whether 
or not an administrative body is involved. Nomatter what trends theremaybe towards 
convergence in standards, the question of whether or not an administrative law relationship 
is involved must be answered unequivocally.17

‘Decisions’is another concept that needs interpretation. Decisions are writtenstatements 
that change the legal situation. In general this seems a clear concept: a permit changes 
the legal situation since the one having a permitis now allowed to do something that was 
prohibitedbefore. But what about warnings,for example the warning that the administrative 
authority will use coercive measures if the violation is not ended?Orwhat about letters 
informing the recipient that he or she needs to have apermit, evenif this recipient is of 
the opinion that that is not needed?To make it evenmore complex: some ‘decisions’thatare 
clearlydecisions, like administrative regulation and policyrules, are nevertheless excluded 
fromlegal protection.18

The third concept that forms a threshold for the administration of justice in the judiciaryis 

15 See the opinion of theAdvocate-Generalofthe Councilof State23  June2014.
16 ABRvS (Administrative Law Division of the Councilof State) 27 August2003,AB2004, 10 with noteby NV 

(StichtingSilicose).Another example is the Stichting financiële hulpverlening vuurwerkramp(Foundation for 
financial aid relatingtothe fireworks disaster) (ABRvS 19 May 2004,JB2004/256 withnote byHans Peters).

17 WRR(ScientificCouncilforGovernment Policy),2002,p.132.Ultimately a kind of reciprocity arises 
whereby public lawstandardsalsoapply in privatelawrelationshipsandviceversa.

18 See art.8:3 GeneralAdministrative Law Act
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the concept of ‘interested parties’.Only‘apersonwhose interest is directlyaffected bya 
decision’is considered an interested party.According to the case law, the interest affected 
must be the person’s own, personal, objectivelydeterminable, current and directlyaffected 
interest. Aperson is onlyan interested party if his interest is somewhat separated fromthe 
others that mightbe affected by the decision.The GALA provides alsoaccess to justice to 
parties whoseek toprotect collective or general interests (like local residents or ngo’s aiming 
to protect the environment).

But only if these legal persons(like associations) in particular protect pursuant to their objects 
and as evidenced by actual activities, to be their own, personal and objectivelydeterminable 
interests.19  It is almost self-evident that the questionwhether or not someone has an interest 
that is separate fromthe interests of someone else and whether or notan association striving 
toprotect general or collective interest is indeedpursuant of that interest, are questions that 
need is the immediate cause of many lawsuits in administrativelaw.

3.2   Procedure: objection and appeal

If a claimantis an interested partyandwishes to challenge a decision of an administrative 
authority, thefirst step is to lodge an objection. Objection can be seen as a mandatory 
reconsideration: the administrative authorityhas tore-assess its initial decision. Objectionhas 
to be lodged with the administrative authoritythat made the initialdecision. The time limit 
for filing a notice of objection is six weeks after the notification of the decision that is 
challenged. The obligatoryobjection procedure is intended as an informal first step in the 
legal protection. At the same timeitis also meantas the first step in legal protection for the 
claimant.

The most important element of the objection procedure is the hearing. Quite often it is at 
the hearing that the citizenmeets a representative of the administrative authorityin flesh and 
blood. This is especiallythe casein the decision-makingprocedures that are highly digitalised 
(benefits, subsidies, tax, building permits). Often the hearing is done byan external 
advisorycommittee, with members that are not part of the administrative authority.

The objection procedureends up in aconclusion on whether ornot the administrative authority 
shall rescindthe disputeddecision and,in so far asnecessary, make a new decision replacing 
it.20 The outcomeis thereforealways a new decision.That new decision is appealable: within 
6 weeks after the notification of the decision the claimant can lodge an appeal at the court.

With an appeal the official court procedure starts.Again: onlyinterested parties can appeal 
against the decision. The court procedure has more formal elements in it, for example on 
producing evidence and the subject matter of the dispute (what can be disputed and what 
not).

Though theGeneral Administrative Law Act (Awb) formalized the procedure of 
legalprotection, the main trust of this act is that the administrative court wouldactivelyseekto 
uncover the truth. This active attitude would compensatethe inequalitybetween parties: 
the administrative authority with its inexhaustible resources and knowledge against the 
vulnerable citizen.21 In an appeal procedure the citizens’partyoften operates withouta legal 

19 Hanna Tolsma,KarsdeGraaf&JanJans,‘TheRise and Fall ofAccesstoJustice inTheNetherlands’, Journalof 
Environmental Law2009 (2), p.309-321.

20 Art.7:11 General administrative law act.
21 A. Tollenaar,A.T. Marseille& K.J.DeGraaf,Establishingfacts bytheadministrative judge,EGPA 2007, 

www.ssrn.com/abstract=1294303.
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assistance and therefore will lack a thorough knowledge of administrative law needed to 
convincinglyput forward his arguments.

Despite the ideal of an active judge who would compensate the inequalitybetween parties, 
the systemof Dutch administrative law almost forces the judge in a more reserved role. In 
the system of administrative appeal the scope of the appeal proceedings islimited bythe 
appellant in his notice of appeal. If the appellant does not questionparts of the disputed 
decision, the administrative judge is not allowed to assess theseparts himself. Furthermore 
the subject matter of the dispute is the decision of the administrative body. Therefore the 
judge almost out of necessity confines with the assessment of the way the administrative 
body did its inquiry to the facts instead of establishing the factshimself.

The GALA provides the administrative judge with three types of investigatorypowers 
toestablish the facts or to uncover the truth. These investigatory powers can be categorized 
on a scale froma very passiveto a very active attitude as directing powers,stimulating 
powersand acting powers.

In the most passive image the judge confines to giving parties the opportunities to clarifytheir 
propositions. Often this opportunity for clarification takes place on the courtsession.In amore 
or less informal exchange of arguments the partycaneasilyrespond to the arguments brought 
forward bythe opposingparty.Clarification of the argumentation is also possible during 
the preliminaryinvestigation. The administrative court could, for example, giveparties 
explicitlythe opportunityto react on the notice of appeal or the notice of defence by sending 
the documents brought forward byone partyto the other party. This written phase of reply and 
rejoinder might give the judge more information about the probabilityof thefacts as stated by 
both parties. In essence he is verypassive; the administrative court does not askany questions 
and leavesthe dispute to parties. In a more active role the judge might want to stimulate 
thediscussion between parties. He has two powers at his disposal: he could ask questions or 
askformissing documents that might clarifyan argument. Both powers canbeused duringthe 
preliminaryinvestigation. To use these powers the judge has to briefly studythe complete 
file of the administrative decision- making. Where an argument brought forward by one 
of the parties needs to be clarified, the judge can send a letter with concrete questions 
or ask formissing documents thatmight support the arguments brought forward byeither 
the administrative body, or the involvedparty.For example, if the involved party refers to 
a medical investigation, but did notattach the report of this investigation to his notice of 
appeal, the judge might ask for thisreport. The same goes for the administrative bodythat did 
not submit all the documents of the decision-procedure to the court. With both investigatory 
powers the administrative court interferes in the dispute about the facts between parties. 
Nevertheless, this interference is rather superficial: he does not search forthe facts himself, 
but leaves it to the parties to give him the information needed to assess the administrative 
decision. In the most active role the judge becomes an actor inthe dispute regarding thefacts 
between parties.

The judge has several powers at hisdisposal to establish the facts himself. First of all he 
can summon parties to attend the courts session. Without a formal summon the parties are 
not obliged to attend this session.Thejudge coulduse his power to summona partyif hehas 
questions that need to be answered by aparty. Thesecond power is the power to call up and 
hear a witness. In practice often the parties will offer toproduce witnesses.Nevertheless, 
assoon as the administrative court hears a witness, the usual rulesabout for example perjuryare 
applicable. The third investigatorypowerused byan active judge is the appointment of an 
expert. Especiallyif both partiesbring forward a report by their own experts and both reports 
contradict, the judge might want to appoint his own expert,to give the final decision. The 
last investigatory power that underlines an active attitude towardsestablishing the facts is 
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the local inspection. Especiallyin disputes about facts in the physical environment, it might 
be of help if the judge inspectsthe situation. Local inspections could be expected in the 
situation where the involved partycomplains about an obstruction of his view, or theloss of 
incidence of light caused bythegranted building permit.

3.3   Judicial organisation

The appeal in first instance can be send to the administrative law sector of the district court. 
The district court is competentfor anyadministrativelaw appeal, fromrefugee law, to social 
security law and fromissueswithpermits to issues with subsidies.22 The Netherlands has 11 
regional courts. Appeals against administrative law judgements passed bythe district court 
can belodged at the competent specialised administrative lawtribunal: the Administrative 
JurisdictionDivision of the Council of State (Afdeling bestuursrecht Raad van State)for most 
of the appeals, the Central Appeals Tribunal (Centrale Raad van Beroep) for appeals related 
to social securityor appeals made bycivil servants, the Trade and IndustryAppealsTribunal 
(College van beroep voor het bedrijfsleven) for appeals in the field of financial law and 
competition law and the Court of Appeal for matters related to taxation. The Supreme Court 
(Hoge Raad) isaccessible for cassation, but onlyfor taxation issues and certain issues related 
to social security. Inall other cases the legal protection ends with theCouncilof State, the 
Central AppealsTribunal or the Trade and Industry Appeals Tribunal.

3.4   Outcome: remedies

If the appeal is admissiblethere are mainlytwo possible outcomes of the judicial procedure: 
the appeal can be consideredfounded or ill-founded.23 Before the judge comes to this 
conclusion it has to test the decision against the relevant standards. Quite often the 
administration hassome kind of discretion whenmaking the decision. Discretion refersto 
an intrinsic collision between on the one hand tailor madedecision-making, with ultimate 
proportionality, and on the other hand consistent decision-making, that observes principles 
like equalityand legal certainty.

In general: the more discretion the administration has, the more the dispute focuses on the (need 
for) formulation and application of the adequatenon-legal standards. Traditionallystandards 
have been set through legislation. Special Acts, sometimes supplemented bylower-level 
legislation, indicate the standards with which citizens and government authorities must 
comply. Ideal- typically, these standardsare in optimal accordance with the principles of 
legal certaintyand legal equality.24 The legislation process guarantees knowable standards, 
so that ultimatelythe court is able to establish what is lawful. Moreover, the abstract character 
of legislature safeguards universal rules and therefore legal equality.

However, alternatives to legislation are developing, such asstandardization bythe 
administrative bodyitself inthe formof policyrules,or standardization byor in conjunction 
with the target group in theformof interactive regulation, self-regulation and agreements. 
These alternative legal concepts areused mainly for the sakeof values which have nothing to 
do with any legal discourse,such as functionality, efficiencyand legitimacy. Newtechnological 

22 There is  an exception:the RotterdamDistrict courtis competent forappealsagainstdecisionsin financial 
matters andcompetitionlaw issues. Further:the appealsagainst decisions intraffic law enforcement follow 
a specific procedur as well.

23 Admissibility relates to for example time limits, paying the court fee but also the three threshold sdiscussed 
earlier:being an interested party, appealing against a decision of an administrative body.

24 M.Scheltema,‘Van rechtsbeschermingnaar een volwaardig bestuursrecht’,NJB1996,pp.1355-1361.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 21

developments for example forces the legislator to delegate regulatorypowers elsewhere; 
this is an exampleof functionality of rules andregulations.25 The idea of functionality also 
underlies the tendencyto replace concrete juristic acts – usually issuing permits – bygeneral 
rules.26 Tailor-made provisions are replaced by universal rules, often with the argument that 
this reduces the pressure of rules for the public – often companies.27

When testing the lawfulness of aspecific decision, the court will have to judge whether 
ornot these standards have beenapplied consistently, butalso whetherthese standards are 
applicable in the first place. When theoutcome is that the administration wrongfullydidnot 
apply relevant standards, the conclusionis inevitable: the decision must be quashed. It is 
then up to the court to decide whatwill happen.The GeneralAdministrative Law Actgrants 
the court the competence – and even expects the court to do so – to put in place its own 
decision. That is a break with past trends in which the judiciary was expected to respect the 
autonomyof the administration. Nowadays the judiciaryis supposed tomake the decision in 
the waythe administration should have made inthe first place. Meaning:applying therelevant 
standards (including the self- regulation with policyrules).

Quite often the standardsas suchstill leave the administrative bodya certain level of discretion. 
This is problematic for the judge, since administrative discretion forces the judiciaryto 
observe a certain kind of deferenceand respect the choice made bythe administration. In 
the UnitedStates this concept is known as ‘judicial restraint.28 The rationale behind this 
is that the legislator entrusted the administrative body with the discretion. It is then up to 
the administration to balance the interests. The judiciaryhas to respect thischoice and can 
onlyinterfere ifwritten standards (both fromthe administration or elsewhere) or other non-
written principles (like due care)are infringed. The ultimate test is the reasonableness test: 
unless the decision is so unreasonable that a reasonable personwouldnever come to it the 
judge must acceptthe decision as a fair useof the administrative competence.29

3.5   Summary: the rise of the administrative state
In Dutch administrative law administrative agencies and citizens became two autonomous 
parties, each pursuing its own interests, while administrative procedurebecamemore and 
more adversarial.This is not an isolated tendencyin theNetherlands;in other countries, like 
France and Germanyone could envisage similar developments.30 Administrative law therefore 
emerged from a ‘code of conduct for thebureaucracy’in anfield of law that organizes legal 
protection against administrative behaviour.

In this focuson ‘legal protection’the court is less and less a ‘super supervisor’of administrative 
behaviour. In the situation where administrative authorities have an increasing amount of 
discretion, leaving the judiciarywithstandards thatare of weakstatus, the situation exists of 
an ‘administrative state’: a state in which the administrative authorities have quite some 

25 Sofia Ranchordás& Boudewijn deWaard,The judgeandthe proportionate useof discretion: a comparative 
administrativelaw study, London/New York: Routledge2015.

26 For acomparative productstudy see P.Houweling, Vanvergunning naaralgemeneregel.Een onderzoeknaar de 
wenselijkheidvan de vergunningvervangendeamvb’s op het terreinvan het milieurecht(PhD thesis,Tilburg), 
The Hague: BJu 2006.

27 This mechanism has been observed in environmental legislation. Another example is the proposed replacement 
of the‘gebruiksvergunning’(permit to useapublicbuilding) with theBesluit brandveiliggebruik bouwwerken 
Decreeon Fire Safety in the Use of Buildings) (see Kamerstukken(Parliamentary Documents) II, 2006, 2007, 
29383, no. 63, p.17 ff.)

28 RonaldM.Levin, ‘Administrativeprocedureandjudicial restraint’,Harvard Law Review Forum2016, p. 338-349.
29 Thisreasonableness test isknowninmany jurisdictions. In theUK it can befound under 

theWednesburyReasonableness test. In theUnited States this testis formulatedinthe famousChevroncase.
30 R.J.N.Schlössels, ‘Het Duitse Verwaltungsverfahrensgesetz en deAwb’,in: T. Barkhuysen,W.Den Ouden 

enJ.M.Polak (eds),Bestuursrecht harmoniseren,BoomJuridischeUitgevers: Den Haag 2010, p.869-888.
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leewayto decide ‘whatis best’,where judicial review on themerits is notas strong asone might 
expect in a ‘rule of law’ or a Rechtsstaat.31 This might become aproblemwhere administrative 
law is used to achieve other goals that traditionallyare not apart of administrative law: 
punishment and repression.

4.    Achanging paradigm in administrative law:repress, punish, prosecute
To an increasing extent the enforcement instruments at the disposal of administrative 
authorities consist not onlyof remedial sanctions but also ofpunitive sanctions such 
asadministrative fines. This development indicates that the boundarybetween administrative 
law and criminallaw becomes blurry. More and more skirmishes are breaking out onthe 
borderline between the two areas of law,especiallynow that attempts are being made to 
increase the scope of criminal law by enabling the public prosecutor to impose punitive 
measures without the intervention of the court.32

Traditionallyadministrative law aims at maintaining public order. Makingsure that 
the commons are protected and welfareis shared fairly.33 The instruments used are 
permits,subsidies,benefits and sometimes: general regulation. If the individual violates the 
commons, does something against the rules, exploits a café without the needed permit, the 
administrativeauthorityhas competencesto take administrative enforcement action, either by 
physicallyend the violation, or byimposingan order subject to a penalty.All theseinstruments 
have a firmfoundation in legislation and are therefore restricted in the ordinaryadministrative 
standards and principles.

In the last few decades the character of administrative law changed dramatically. The 
changes show a change in paradigm: instead ofusing administrative law to maintain public 
order, administrative law is usedto discipline citizens and punish them. Administrative law 
therefore poaches on criminal law territory. There are three evidences that show this change 
of paradigm. On the one hand the legislator choses for more repression (administrative law 
used torepress).A second evidence is the rise of the administrative fines in manyEuropean 
systems (administrative law to punish). Anda third proof is the use of administrative law as 
an alternative to frustrate criminality(administrative law used to prosecute).

4.1   Repressive administrativelaw
The legislator creates all kinds of new obligations for ordinarycitizens and the industry. 
These obligations were quite often more formal bynature: the industryhas keep records 
of incidents, or has keep proper financial records.Further these obligations are formulated 
rather vague with open norms, creating lots of discretion for the administrative authority.

The new austerityin the welfare state can serve as an example. This trend towards 
austeritycanbe observed inmanyEuropean countries, like Germany,the United Kingdomand 
the Netherlands.34

In the Netherlands the legislator formulated the vague obligation that the claimant has to 
reveal all information that might berelevant for the administration to properlyexecuteits 

31 KevinM.Stack,‘Anadministrativejurisprudence|: the rule of law inthe administrative state’, Columbia Law 
Review 2015, p. 1985-2018

32 For supposed differences inquality betweenadministrative law and criminal law see H.E. Bröring,Rationele 
“willekeur”. Enkele opmerkingen overdiscretionaireboetebevoegdheden(inaugural lecture, Groningen), 2005 
(seehttp://irs.ub.rug.nl/ppn/296307858).

33 Garett Hardin, ‘The Tragedyof the Commons’ Science1986,p. 1243-1248.
34 A. Tollenaar,Administrative justice inthewelfare state, in: SarahWalson (ed),forthcoming
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administrative task.35 Not revealing the relevant information is seenas fraud,which can end 
up to high fines.

On the otherhand weseea wider definition of the behaviour that qualifies as‘abuse of rights’. 
This is the situation where the claimant fails to applyfor a job or that his behaviour makes 
it difficult to get a job. These are more administrative obligations that can be sanctioned, 
for example bywithholdingbenefit right, but that are not offenceswhich can beprosecuted 
or sanctioned with a fine. What is interesting is that inthe last decades is that the legislator 
seems to expand the area that qualifies as ‘abuse of rights’.The line between behaviour that is 
illegal as such and behaviour that is noxious forthe public order seems to fade away. That is 
a trend that can be seen in manyEuropean countries.36 An interesting example is the HartzIV 
programme from2012 in Germany. Inthis programme the legislator creates the obligation 
for recipients to accept ‘one euro jobs’. These jobs arecreated inthe communitysphere: not 
real jobs as such. The one that is hired in a eurojob is entitled to keepthis salarytogether with 
thesocial benefit. The claimant who does not cooperate faces the potential sanction of 30 per 
cent benefit cut, going to a total withdrawal of benefit.

A similarmeasure is introduced in the Netherlands.In 2012 the legislator introduced the so-
called ‘maatschappelijk nuttige tegenprestatie’(community service).A recipient with a social 
benefit could be forced to do communityservice. Though the measure was introduced with a 
moralistic jargon of ‘reciprocity’(everythingcomes with a price),37 it is mainlysymbolic. But 
though this measure is symbolic the potential sanctions are not. The act gives the municipal 
executives all powers to cut benefits if it is of the opinion that the claimant is not cooperating.

The trend towards morevague, opennorms that can be punished with hefty penalties, is not 
confined to the welfare state. After the credit crisis the legislator found it necessaryto discipline 
the financial sector as well.38 As a result new obligations were formulated, including the vague 
notion of ‘fitand proper’behaviour ofthe board members.39 The competent administrative 
body (the Netherlands Authorityfor the Financial Markets (AFM), that oversees the financial 
service providers and the De Nederlandsche Bank (DNB) that supervises bank and insurance 
companies) created their own procedures, including an advisoryrole for a psychologistwho 
had to observe the board meetings and toconclude ondominant behaviour of the person 
thatwas assessed.40 If this personwas too dominant it was concluded that he or shewas not 
‘fit’todo the job. Itgoes without saying that this assessment is rather subjective and not easy 
to verifyor challenge bythe person that is being assessed.

There are more examples. Under the Individual health Care Professional Act (Wet 
op de beroepen in de individuele gezondheidszorg) and the Healthcare Institutions 
(Quality)Act (Kwaliteitswet)zorginstellingen) the health care provider is obliged to 
provide‘responsible’care. What exactly‘responsible’is, is first upto the health care provider. 

35 G.J. Vonk,‘RepressiveWelfareStates:TheSpiralofObligations and Sanctions in Social Security’, European 
Journalof Social Security2014,p.188-203.

36 Aninteresting example is the Hungarianlegislationthat imposed finesonbeinghomeless.See:G.J.Vonk & 
A.Tollenaar (eds.), Homelessnessand the law,WLP: Oisterwijk 2014.

37 A.D.R. Corra‘De maatschappelijk nuttige tegenprestatie: de magischegrens tussensociale re-integratie en 
repressie’ in Vonk, G.J.andTollenaar,A. (eds.),Lokale verzorgingsstaat,nieuweuitdagingenvoor desociale 
rechtsstaat, Groningen: Rijksuniversiteit Groningen 2012.

38 H.E.Bröring &O.O.Cherednychenko, ‘Principles-Based Regulationand Public Trust inthe Post-Crisis World: 
theDutchCase ofFinancial Services’,in: S.Comtois&K.J.De Graaf (eds),OnLawmaking andPublic Trust, 
Eleveninternational publishing: TheHague 2016, p. 55-83.

39 Stefano Finesi, ‘Sutiability of Bank Directors in Europe: Just a Matter ofBeing ‘Fit &Proper’?,ECFR2015 
(1),p. 45-78.

40 A. Tollenaar, ‘Praktijk van rechtsontwikkeling door debestuursrechter’,in:Rechtsontwikkeling doorde bes
tuursrechter(preadviesVAR),BoomJuridische uitgevers: Den Haag 2015, p.161-231.
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Based on his expertise,his specific knowledge, the shared knowledge in his professional 
group (forexample:the group of medical specialist), he should firstmake an assessment on 
whether or not the care provided is ‘responsible’. It is then upto the Health Care Inspectorate 
(Inspectie Gezondheidszorg) toverify whether or not this health care provider did applythe 
relevant rules and procedures that are known and applicable in his professional group.41

4.2   Punishing administrative law
Besides these new obligations accompaniedwith broad discretion for the competent 
administrative bodyto assess whetheror not theseobligations are violated, we see a second 
trend: a movementtowards more heftypenalties in administrative law. Enforcement using 
administrative sanctions is the principal means ofenforcing infringements of administrative 
law. It should, however, be noted that, even in Europe,states do notall have the same 
administrative sanctions. Moreover, even conceptually,what should or should not be 
considered an administrative sanction mayvary fromone state to the next.

States can also enforce administrative law using criminallaw, whether in addition to 
administrative enforcement or insteadof it. There are more effective means of coercion 
available under criminal law than under administrative law, including the use of 
imprisonment to sanction infringements. There is athin line between administrative and 
criminal enforcement, particular in view that nowadays thereis a growingtrend to enable 
administrative authorities to enforce the law with, what used to be,typical criminal law 
typeinstruments.

The earlier example of the welfare state can be used to illustrate this. The ‘abuse of rights’ 
should be distinguished from‘fraud’. Fraud for example occurs if the claimant gives false 
information in order to gainsome financial advantage. For example the recipient who did 
gain salary,or who has assets that are relevant for assessing his right to benefit. This is an 
offence, also under criminal law which can be sanctioned byfines,or community service 
oreven a prisonsentence.42

What we seeis that the legal responseto fraud is now more and more found in administrative 
law. The thin line between administrative law and criminal law is shifting towards more and 
more administrative law. Administrative law is used more and more to punish. This is not new: 
especiallyintax law manyEuropean countries have a tradition of imposing administrative 
fines if the citizen isviolating a tax rule. But we see a trendthat administrative fines occur in 
manyother fields of law, fromcompetition law, to social securityand fromlabour conditions 
to environmental issues.Aninteresting observation isthat the legislator choses to shift the 
legal response to illegal or unwanted behaviour fromcriminallaw – with the criminal law 
proceedings – to administrative law. Sometimes the legislator creates both options, leaving 
it up to the public prosecutor (criminal law) and the administrative authority  (administrative 
law) to decidewhich responsewill be most adequate.

This legal framework is not always that rational. In an earlier research we observed large 
differences between the severityof thesanction that the offender could get in criminal law 
and administrative law in the Netherlands.43 Quite often the fines in administrative law 
are way higher compared tothe fines the offender could get undercriminal law. There are 

41 Exampletaken from: H.E.Bröring& O.O.Cherednychenko, ‘Principles-Based RegulationandPublic Trust in the 
Post-CrisisWorld: theDutch Case ofFinancialServices’, in: S. Comtois &K.J. DeGraaf(eds),On Lawmaking 
andPublic Trust,Eleveninternational publishing: The Hague 2016, p.67..

42 G.J.Vonk,‘Repressive WelfareStates:TheSpiral ofObligations and Sanctions in Social Security’,European 
Journal of Social security 2014,p.188-203.

43 H.E.Bröringet al.,Referentiekadersgeldboetes, VakgroepBestuursrecht& Bestuurskunde: Groningen 2012
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also differences when it comes to the waya fine is being determined in aspecific case: in 
administrative law wesee often a detailed administrative fine scheme in the legislation. 
For offence x the offender should get fine of EURy.Sometimes this scheme is presented 
in a calculation: the fine should be calculated as a certain percentage of the turnover of the 
company,or shouldbe based on the number of employees.

Other administrative fine schemes leave more discretion to the administrativeauthoritytodecide 
which fine is proportionate. The legislator then confines to a maximumfine,just as is known 
in criminal law. But then wesee something already highlighted earlier: the morediscretion the 
administrative bodyhas, the more need for standardisation with policyrules.So especiallyin 
these administrative fine schemes thatleave quite some discretion it is inevitable that the 
administrative bodywill create its own standardswith fixed fines for certain offences.

4.3   Administrative lawtoprosecute
A third proof of the change of paradigmin administrative law is the use of criminal records 
in administrative law decision-making. In the Netherlands the Public Administration Probity 
Screening Act enables the local administrative authorities (like the mayor) to ask for advice 
on the criminal records of the applicant whowishes to exploit a café. The actual range of 
this act is way broader. The legislator enables the administrative authorities to payattention 
to criminalrecords only when deciding on permits related to the entertainment industry, 
but also when deciding on environmental permits, building permits, actually: all local 
permits, subsidies and evencontracts with third parties. What is important here is thatthe 
legislation is not confinedto criminal records in the senseof:  recordedcrimes that resulted 
in prosecution and a conviction bya criminal court. All investigative information suffices 
to withdraw or reject the permit, subsidyor contract.The only restriction that the legislation 
contains is that there is a ‘serious danger’ that the permit, subsidy or contract will be used 
to enjoyproceeds obtained from criminal offences or to commit (new) criminal offences.
This ‘seriousdanger’canalso be basedon unverified information from the police for example; 
observations or even testimonies fromthird parties.

The Dutch government tried everything to export this intervention to other European 
countries.44 But of course a certain reticence is inevitable. Thisact is at least at odds 
withelementaryjudicial principles, like the principle of legality(theground for refusalare 
unknownto the applicant) and fair trial (the informationon which the administration 
bases itsdecision is not available for the applicant). This opens thedoor for arbitrariness 
anddiscrimination, especially if this ground is used againstapplicants with a certain ethnical 
background.45

5.    Whatexplains this change ofparadigm?

The shift towards more obligations and broader discretionarycompetences, is based on 
arationale that is on the one side based on the advantages of administrative law (effectiveness, 
efficiency), and on the other hand on the distrust of the judiciary.

5.1   Advantagesofadministrative law:efficientandeffective lawenforcement
The rise of the repressiveadministrative state that is used to punish as well, is mainlybased 
on the observation that there is quite some unwanted behaviour that undermines the public 

44 See: Reformatorisch Dagblad 26 juni2008:‘Ter Horst wilWet Bibob in Europa’.
45 A. Tollenaar& J. deRidder, ‘Administrative justicefroma continental European perspective’, in: M.Adler (ed.), 

Administrative Justice incontext,Oxford:Hart2010, p. 301-320.
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order, is rather easyto assess andtherefore justifies a procedure that is easy, efficient and 
does not need to observe all specific criminal law safeguards. Simple traffic offences for 
example (speeding on a highway, parking on thewrongspot)are offencesthat are easy to 
assess, theevidence is rather undisputed and thereforethe fine that follows is justified – even 
if this fine isimposed bythe administration and no judiciaryis involved, unless the offender 
challenges the fine. The first argument for the move towards administrative interventions 
cantherefore befound in thenumber of offences.This was themajor argument for the shift 
towards administrativefines in tax law, working conditions, environmental issues etcetera.

A second argument has to do with the formulation of the offenceand the factsthat need to be 
established to prove conclusivelythatthe offence has been committed. This has partlytodo 
with the numberof offences. The legislator then formulates the offence in a rather formal 
way:not the actual behaviour, but the lack of precautionarymeasures is considered an offence. 
In the example of the traffic fines: the fines for speeding on the highwayare sent to the owner 
of the car,not the actual driver who committed the offence. It is then up to the owner to make 
sure that the one he lends out hiscar to, to make sure that the actual driver will obey the 
relevant rules – or at least that he can recover the fine on the actual offender.

The third argument is thatadministrative law –especiallywhenwithdrawinga permit – isquite 
often a more effective intervention than the criminallaw procedure.46 When a permitis 
withdrawn, or if a party is excepted fromgovernmental contracts, that means that the 
suspected criminal is unable to continue his economic activities. That is arather effective 
wayto reallyend the criminalactivities. The fine that might be the result of the criminal 
proceedings do not have this effect: quite often either the sanction is too low (the criminal 
will paythefine withoutfeeling any pain) ortoo high (the criminal can and willnotpaythe fine). 
The alternative of a prison sentence is seen more and more as a not so effective intervention, 
especially due to the lack of opportunities to effectivelyre-integrate in the societyonce the 
prison sentence has ended.47

Another reason that prison sentence is quite often difficult is that the offence might be 
committed bya company.In that case there is noindividual offender that can be prosecuted.

A fourth argument is connected to the previous argument of effective law enforcement. The 
formulationof open norms transfersthe responsibilityto the regulated party and its social 
environment.The open normof  ‘fit and proper’in the financial service industryaims to create 
a certain awareness in the regulated field that supposedlyresults in a more goal oriented 
behaviour instead of simplyfocusing on the written rules. The same goes for other fields of 
law.48 Take environmental law that regulates quite technical processes. It is infeasible forthe 
legislator to closelyregulate these processes. Therefore the lawand the permit based on it, 
contain both specific rules on the exact process,butalso more general rules, that give roomfor 
interpretation. This idea ofgoal regulation, or principles based regulation, fits the compliance 
theory ofMalcolm Sparrow, who advocatesa creative responsive attitude that contributes 
to the avoidance of illegal as well as legal but undesirable behaviour.49 So in the idea of 

46 A. Tollenaar, ‘Instrumentele waarde van de Wet Bibob’, in:Beoordelen van integriteit met deWet Bibob 
(preadvies JongeVAR),BJu:Den Haag 2009.

47 TinaMaschi, Mary BethMorrissey,Margaret Leigey,‘Thecase of humanagency,well-beingandcommunity 
reintegrationfor people aginginprison: a statewide case analysis’,J. Correct HealthCare2013 (May); Devon 
L.L. Polaschek,‘Early development andyouthoffending: practical implicationsfor intervention with, and 
reintegration ofyoug prisoners’,TheNew Zealand Corrections Journal 2013 (1),p. 5-9.

48 See H.E.Bröring & O.O.Cherednychenko,‘Principles-BasedRegulation and Public Trust inthe Post-Crisis 
World: the Dutch Case of Financial Services’,in: S.Comtois&K.J.De Graaf (eds),OnLawmaking andPublic 
Trust, Eleveninternationalpublishing: TheHague2016, p. 55-83for theapplication ofthisprinciple in financial 
service law.

49 M.K.Sparrow, TheCharacterofHarms.Operational Challengesin Control, CambridgeUniversity Press: 
Cambridge2008,p.60.
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Sparrow vague,open norms will enhance the wished behaviour. In hisworkScholzmore or 
less confirms this: the more leewaythe administration has, the more flexible law enforcement 
and the more the regulate is oriented on the ultimate goalinstead of just the written norm.50

As a fifth argument to expand the instrument of administrative fines: the offenders, especiallythe 
commercial working regulates, like industry, often prefer an administrative procedure 
above a criminal law procedure. Especiallycompanies tryto avoid the defamatoryaspects 
of a criminal law procedure.51 The damages for thesecompanies is not so much the actual 
fine or punishment, but the media attention that is attached to thisprocedure. This isrelated 
to the so-called ‘conviction bytrial.52 Even if the procedure ends up in an acquittal, the 
image is damaged. This has quite often direct consequences for the shareholders’valueof the 
company.

A  sixth argument is a contra-argument: there are legal interests that forma contraindication 
for the use of administrative law to enforce the rules that are aimed on protecting these 
interests. It is inconceivable that violations of the human integrity(manslaughter, murder, 
but also: physical abuse) will be punished using administrative law.53 The offences related 
to these legal interest require a procedure that gives roomto the affected partyand the public 
in general.

All these reasons form arguments for the shift towards administrative law. The legislator 
therefore constructs more and more administrative fineschemes, creates new obligations and 
gives administrative bodies wide discretion to intervene and to correctunwanted behaviour.

5.2   Distrust ofthejudiciaryandthe criminal courts
The shift towards administrative law is also based onnegative arguments, meaning that 
in the political debate arguments are used that reveal a distrust in the judiciaryin general 
and criminal courts in particular. Criminal court proceedings areassessed asslow and 
inefficient. Criminal law proceedingsare about the person of the offender: his culpability 
has to be assessed; evidence has to be ‘legally and convincinglyprove’ that this person 
indeed committed theoffence. That is a rather high standard that has consequences for the 
preliminaryinvestigation. It has to be beyond reasonable doubt that this person indeed is the 
one that has committed the crime, thatis culpable and that deserves a punishment.

Compare this to administrative law. The offence is quite often formulated ina formal sentence: 
meaning that the offence is rather easy to assess.The standard of proof is alsodifferent: 
once the fine is imposed and the offender challenges the finewith the argument that ‘he 
did not commit the offence’, thejudge onlyhas to assesswhether or not the administrative 
authority‘made it plausible’that it was indeed this person who committed the offence. That 
means that there is still roomfor doubt: the judge does not have to be convinced that it was 
this person who committed the offence,as long as the evidence suffices that the storyof the 
administration is ‘plausible’, then that is sufficient for a conviction. That also impliesthat the 
offender has to bemore active to refute the arguments brought forwardbythe administrative 
authority. If the offender failsto do so, it is more likelythat the administrative judgewill 
follow the assertion brought forwardbythe administration.

50 J.T. Scholz, ‘Cooperative Regulatory Enforcementand The Politics ofAdministrative Effectiveness’, American 
Political Science Review1991(1),p. 115-136.

51 O. Kirchheimer,Political justice: the useoflegal procedure forpolitical ends, PrincetonLegacy Library: New 
Jersey2015.

52 Lynn M. Mather,‘Some determinantsof the methodofcasedisposition:decision-makingbypublicdefenders 
inLosAngeles’, Law &Society Review 1974, p.187-216.

53 H.E.Bröringet al.,Referentiekadersgeldboetes, VakgroepBestuursrecht& Bestuurskunde: Groningen 2012
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A final argument for theshift towards administrative law, is the often heardcomplaintthat 
sentences incriminal law are too low.54 Criminal courts often take into consideration all 
kinds of personal circumstances of the offender. This results in sentences that are conceived 
as inadequate, like communityservices for the driverof a car whospeeded in aresidential 
area, hitting a child that in the end succumbed the injuries of the accident.55 The idea is that 
shifting punishment to administrative law will result in a more heftypunishment, sinceit is 
now theadministrative authoritythat can decide upon the punishment. Of course the offender 
can still appeal the decision, butthen all the advantages of the judicialtest in administrative 
law (administrative deference, the test of plausibility) willmake it easier to uphold the more 
heftypenalty.

6.    Consequencesfor theadministrationofjustice
The arguments brought forward in theprevious section are mainlypolitical oriented. This 
raises questions onwhether or not the shift towards administrative law has legal consequences 
for the administration of justice.The main concerns dealwith the safeguards that are known 
in criminal law in general and punitive sanctionsin particular. Is the administrative court 
procedure adequatelyequipped andis the administrative court sufficiently active to take on 
the task of the criminal court?

6.1   Main source: European Convention of Human Rights
Criminallaw proceedingshave certain specific elements that are inviolable. These safeguards 
are laid down ininternationaltreaties, such as the European Convention of Human Rights 
(ECHR). These safeguards are thepresumption of innocence(‘Everyonecharged witha 
criminal offence shall be presumed innocent until proved guiltyaccording to law’article 6 
section 2 ECHR) and the rights ofdefence. These rights of defence include the right to be 
informed promptlyin a language which the accused person understands and in detail; of 
the nature and the causeof the accusation against him; to have adequate time and facilities 
to prepare his defence; to defend himself in person or thought legal assistance of hisown 
choosing or, if he has not sufficient means to pay for legal assistance, to be given it free 
when the interest of justice sorequire; to have or have examined witnessesagainst himand 
to obtain the attendance and examination of witnesses on his behalf under the same 
conditions aswitnesses against himand to havethe free assistance of an interpreter if he 
cannotunderstandor speak thelanguage used in the court (article 6, section 3 ECHR).

A third safeguard is that no one shall be held guilty of anycriminal offence on account ofanyact 
or omission which did not constitute a criminal offence under national or international law at 
the time it was committed (article 7 ECHR). Finally there is the safeguard of ‘ne bis in idem’, 
meaning that no one shallbe liable to be tried or punished againin criminal proceedings for 
an offence forwhich he has alreadybeen finallyacquitted or convicted in accordance with the 
law and the penal procedure (protocol 7, article 4, section 1 ECHR).

These safeguard are accompanied with a differentattitude of the court. Thecentral 
assumption is that whenever there is a punishment at stake,the citizen is entitled to a court 
that conducts‘full jurisdiction’;is activelysearching forthe truth and will decide upon the 
fair,proportionate punishment itself. This proportionality is verycrucial: the judge mustmake 
adecision on the fairness of the punishment against the circumstances of the offence.56

54 R. Stijnen, Rechtsbeschreming tegenbestraffing in het strafrecht en hetbestuursrecht,Kluwer:Deventer 2011.
55 NOS 21 november2014: ‘Vader woedend overtaakstrafvoor doodrijden dochtertje’
56 IanForrester,‘AChallenge for Europe’sJudges: TheReviewof Finesin CompetitionCases’,European Law Review 

2011 (2),p. 186.
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6.2   Threshold: criminal charge
These are safeguards thattraditionallyrelate to criminal proceedings. Butwhat is interesting 
is that the European Convention does notconfine these safeguardsto criminal proceedings 
as such. The exact extension of these safeguards are related to what is called ‘a criminal 
charge’.The concept of a‘criminal charge’has anautonomous meaning, independent of the 
categorisations employed by the national legal systems of the member States.57 The starting-
point for the assessment of the interpretation of the concept of ‘criminal charge’is basedon 
the criteria the European Court for Human Rights formulated in Engel and others v The 
Netherlands.58 Relevant is : the classification in domestic law, the nature of the offence and 
the severityof thepenaltythat the person concerned risks.

When applying the first criterion on the administrative sanctions one might think that 
manyof the (new) administrative sanctions do notconstitute a criminal charge. That is true 
for many penalties (like withdrawing a permit, or coercion), but notforadministrative fines. 
For administrative fines goes that the legislator intentionallywishes to create a competence 
to punishthe offender.But again: for many other penalties (declaring a driver’slicense void, 
refusal of apermit or withdrawinga subsidy orbenefit) the intention of the legislator is not 
to punish, but to restore public order.In that case the second and third criteria might be 
conclusive.

For the second criterion the Court willlook behindthe national classification and examine the 
substantive realityof theprocedure inquestion.The following factors mightplaya role:whether 
or not the legal rule is directed solelyata specific group or has agenerallybinding character 
(the more generalthe rule, the more deterrent and punitive its purpose);59 whether the 
proceedings are instituted by a public body with statutorypowers of enforcement;60 whether 
the legal rule has a punitive or deterrent purpose;61 whetherthe imposition of anypenaltyis 
dependent upon a finding of guilt62 and how comparable procedures are classified in other 
Council of Europe member States.63

The third criterion is determined byreference to the maximumpotential penaltyforwhich 
the relevant law provides. Interestinglythe exact heft of the penaltyis not decisive when it 
comes to the qualification of the charge as a criminal charge. The fact that an offence is not 
punishable by imprisonment is not in itself decisive.

6.3   Transferring safeguards to administrative law
Whenever acharge qualifies as a ‘criminal charge’– regardlesswhether or not this charge 
is regulated in criminal law or administrative law – the fundamental rights andobligations 
that are attached to it are applicable. As statedbefore: there is not so much discussionwhen 
it comes to administrative fines: these do qualifyas criminal charge, so all criminal law 
safeguards are applicable. But what about the withdrawal of a permit, based on criminal 
records? The exact qualificationof these interventions still have to take shape.

A recent court ruling of the Supreme Court and the Judicial Division of theCouncil of State 
on the so-called alcohol interlock can serve as an example. These ‘alcohol interlock were 

57 ECtHR 26 March 1982 , 8269/78 (Adolf vs. Austria).See:European Court of Human Rights, Guide on Article 6 
of the European Convention on Human Rights, Council of Europe 2014.

58 ECtHR 8 June 1976, 5100/71; 5101/71; 5102/71; 5354/72;5370/72 (Engel and others vs. The Netherlands).
59 ECtHR24 February 1994, 12547/86 (Bendenoun vs France).
60 ECtHR10 June 1996, 19380/92 (BenhamvsThe United Kingdom).
61 ECtHR21 February 1984, 8544/79 (Öztürk vs Germany)
62 ECtHR10 June 1996, 19380/92 (BenhamvsThe United Kingdom).
63 ECtHR21 February 1984, 8544/79 (Öztürk vs Germany) 
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meant as an instrument tomaintain safetyon the roads. The offender caughtwith drivingunder 
the influence of alcohol would be punished with a fine (criminal charge), butwould also 
receive a notice from the Central Office forMotor Vehicle Driver Testing (the competent 
administrative body) that the driver’s licence would bedeclared void unless theoffenderwould 
install an alcohol interlock in his car. Thisdevice would prevent the car fromignition unless 
the driver would prove that he is sober. Install such a device would costs the driver up to € 
4.500.These costs add to the fine he would receive fromthe criminal courts.

In their rulings the Judicial Division of the Council of State were of the opinion that the 
law gives the CBR toolittle discretion to make an individual assessment of the individual 
consequences for the drivers involved. Therebythe programis “disproportionately”severe 
forsome drivers. The Supreme Court decided in its ruling adayearlier that drunk drivers 
participating in the mandatory alcohol interlock programcannot be prosecuted fordriving 
while intoxicated as well. TheCourt considered that having an alcohol interlock in your car 
is punishment enough.64

This example shows thatthe court is struggling with the exact qualification of these measures; 
and sometimes changes opinion. Until that date the alcohol interlock has been qualified as a

restorative measure, that would not demand a ‘fulljurisdiction’.The more the administrative 
competencehas elementsof ‘punishment’or ‘deterrence’in it, the more need for an 
administrative judge whois surer about the relevant facts in casethe authority imposes an 
administrative penalty. These punishing decisions require a more active attitude of the judge, 
as a result of the juridical doctrine that a punishment should be imposed byan independent 
judge in a full jurisdiction (art. 6 ECHR).Another relevant characteristic is the questionwho 
took the initiative forthe administrative decision-making. If the administrative decision-
making started with an application bythecitizen involved, the firstburden of proof is on 
theapplicant. If the administrative decision-making is on the initiativeof the administrative 
body, the main burden of proof shouldbe placed onthe administrative body.

Secondly, taking enforcementmeasures the proportionalityprinciple must be observed. The 
adverse consequences ofenforcementmeasures for one or more interested parties maynot be 
disproportionate to the purposes to beserved bythe measure. This can be illustrated to the 
following text out of theIrish government WhitePaper Regulating Better:65

‘Just as compliance costs should be fair and proportionate to the benefits that the 
regulation brings, the penalties for non-complianceshould also be realistic and related 
to the potentialharmand have the desired deterrent effect. Over time, the impact of 
monetarypenalties is inevitablyeroded byinflation with the result that they have less and less 
deterrenteffect. Mechanisms are needed to ensure that such penalties, the monetary value of 
which mayhavebeen fixed in old statutes,should be kept in line with inflation.

Such difficulties could be overcome by the introduction of a standard fine systembased 
on a number of categories related to the gravityofoffence, and containing an indexation 
mechanism.The Government will explore the possibilityof addressing these issues through 
the introduction of appropriate legislation.

The complexity of regulatory systems in a modern economycangive rise to particular 
difficulties, including the timeliness and suitability of penalties that can be imposed on 
regulated parties. When setting penalties, it maybe appropriate to bear in mind the financial 

64 HogeRaad (Supreme Court)3March 2015,ECLI:NL:PHR:2015:8; Afdeling Bestuursrechtspraak Raadvan State 
(JudicialDivision of the Councilof State) 4 March 2015, ECLI:NL:RBMNE:2013:7401,

65 See: Regulating better: A GovernmentWhite Paper setting outsix principles of Better Regulation,Dublin 
2004,p.22. The document can befound here: <http://www.taoiseach.ie/eng/Publications/Publications_Archive/
Publications_2011/Regulating_Better_Government_White_Paper.pdf>
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circumstances of the offending personor body. In particular, the offender’s abilityto pay 
maybe considered, the provision of easier methods of payment (by instalments,for example), 
as well as more efficient systems for the collection of fines. This is an issue that requires 
careful consideration.’

The  right to fair trial has a long historyin criminal proceedingsand is surrounded with all kinds 
of specific safeguards. These are not always efficient – one of the reasons that the legislator 
prefers administrative procedures nowadays. But efficiencycannever be an adequate reason 
to violate fundamental rights of fair trial. It is important to notice that even within this 
domain of fair trial, there are manyoptions to changethe procedure in a waythat does not 
harmthe fundamental principle of fair trial. As an example: in its decisionof 23 November 
2006 the EuropeanCourt of Human Rights decided that though the (low) finewas indeed a 
‘criminal charge’, that this does not mean that – due to the low fine – all the principles of 
article 6 of the European Convention have to be obeyed. In this case it wasallowed to refuse 
the claimant a hearing.66

It is also important to notice that the right to fair trial does not necessarily require an active 
judge who assesses the proportionalityof thefine ex officio. Meaning:if the claimant did not 
challenge this aspect of the decision, there is no reason forthejudge to give an opinionon the 
height of the fine.

7.    Enhancing administrationofjusticein Dutch administrativelaw
The change in paradigm in administrative law caused a response, trying tofill the gap 
that might occur now criminal law proceedings are cut downto the bone. There are three 
responses.First the legislator tried to repair the weak administration ofjustice. Second 
the administrative authorities themselves felt the urge to create a fair system. And 
finallythejudiciaryitself seemed tobe able to avoid the traditional administrative deference 
when it comesto administrative punishment.

7.1   Legislator
The legislator introducedall kinds of traditional criminallaw safeguards in the General 
Administrative Law Act.Principles like ‘the sanction should be adapted to the amount 
of culpability’,the presumption of innocence, no punishment twicefor the same offence 
havefound their place in the codified administrative law.

The legislator did not confine to simplytransferring these characteristics in administrativelaw. 
He also tried to reform the administrative judiciarytowards a more ‘criminal law attitude’.The 
main example is the obligation of the judiciarytodecide upon the matter on its own initiative 
(art. 8:72a General Administrative Law Act).As stated before: in traditional administrative 
law it is rather normal that the judiciary does accept a certain deference towards the discretion 
of the administrative authority.Since the legislator entrusted the administrative authorityto 
decide upon the matter, the judiciarymust accept this (political)decision as the fair decision 
– unlessofcourse this decisionviolates written or unwritten standardsor principles. That 
wouldimplythat if the court finds the decision unlawful, sinceit violated certain principles, 
it would annul the decision and give the administrative authorityanother chance to re-do 
itsdecision-making. Perhaps the administrative authority would be able to justifyitsdecision 
with a bit moreexplanation or a slightlyimproved assessment of the facts.

66 ECtHR23 November2006, 73053/01 (Jussila vsFinland).
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The legislator introducednew instruments to enhance a final dispute settlement. With the 
‘administrative loop’(thejudiciaryasking the administration what it would decide now the 
judge concludes that the decision as it is is unlawful), and the competence to determine that 
the judgement will take the place of the annulled decision (article 8:72(4 GALA).67

With the introduction of article 8:72a GALA in 2012  the legislator made one important 
exception: when the court decides upon an administrative fine and it concludes that the fine 
is unlawful thecourt must make a decision on the finethat is lawful. The court therefore must 
conclude to either acquit the claimant if the court isof the opinion that the administrative 
authoritydid not producesufficient evidence to ‘make it plausible’that the claimant did indeed 
commit the offence, or tolower the fine if the court is of the opinion that the circumstancesso 
dictate for a proportionate sanction.

7.2   Administration
A more intense judicial review almost inevitablyresults in more standardization within the 
administrative branch.68 Administrative authorities formulated norms and standards, both 
regarding the facts that would constitute an offence and regarding the calculation of the 
fine. Especiallythe latter one is interesting, since itreveals a general answer to thequestion 
what the administrative authorityfinds a ‘proportionate’sanction under the known,predicted, 
circumstances. This is interesting sincetheserule based proportionalitycan never include 
all individual circumstances. It is nevertheless a known commodityin administrative law 
that administrative authorities regulate their discretion with general rules, trying tomaintain 
equality and legal certainty. This does conflict with other principles, like proportionalityor 
Individualgerechtigkeit. Further: one could argue that the administrative authoritylacks the 
competence to formulategeneral rules now the competence granted bythelegislator is to 
make individual decisions. Thelatter point is solved nowthe GeneralAdministrative Law 
Actgives a general competence to formulate general policyrules based oncompetences 
to make individual decisions.69 But the problemremains: how could theadministration 
guaranteean equal treatment, that is predictable, but on the other hand make sure that 
individual circumstances are taken into consideration?The answer is found inthe obligation 
to deviate fromthe ruleif circumstances so dictate. This is also a general rule in administrative 
law,70 that is also applicable on policy rules regulating a competence to issue administrative 
fines.

The result istherefore a detailed set of additional rules with fixed administrative fines fordetailed 
described offences. Sometimes even the legislator constructs these fixed fine-scheme. Though 
in principle it seems that a proportionate decision-making is more or less absent, this practice 
is not against the principles of article 6 ECHR and the‘full jurisdiction’that isprescribed in 
that article.71 Nowthese fixed fine schemes in legislation do not constitute a violation of these 
principles, it is rather likelythat the fixed fine schemes in policyrules – thatleaves more roomfor 
deviation – are in conformitywith article 6 ECHRas well.

The administration also sets rules that specifies the general norm.

67 K.J.DeGraaf& A.T. Marseille, ‘Finaldispute resoution by Dutchadministrative courts. Slippery slope and 
efficient remedy’,in:S.Comtois  &K.J.DeGraaf(eds.) ,On Judicialand Quasi-Judicial Independence, Eleven 
internationalpublishing: Den Haag 2013,p.205-218.

68 A. Tollenaar, ‘Softlaw and policy rules intheNetherlands’,NALLaugustus2012,DOI: 10.5553/NALL/.000006
69 See art.4:81 Gala; see more onthis matter: A. Tollenaar, ‘Softlaw and policy rules intheNetherlands’, NALL 

augustus 2012, DOI: 10.5553/NALL/.000006
70 Article4:84 Awb.
71 ECtHR23 September1998,68/1997/852/1059 (Malige vsFrance);ECtHR 7June 2012, 4837/06(Segamevs 

France).
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7.3   Judiciary
In the separation of powers the judiciary has anindependent position. The legislator opened 
new opportunities to intervene when administrative institutions imposes administrative 
sanctions. But it is clear that the judiciaryis still searchingto find its position in the changing 
circumstances. Especiallythe new instruments, like the alcohol interlock, or Public 
Administration Probity Screening Act, causes for a reorientation on the role of the judiciary. 
It is in this circumstances that the Council of State released a position paperon the adequate 
level of legal protection.72 This unsolicited advice73 provides an overview of the problems 
that occur if administrative law is used as a substitute for criminal law. An important remark 
is that administrative law proceedings and criminal law proceedingsare not equivalent. The 
individual faces the consequences of the dominant thrive to efficiencyin administrative law. 
The Council of State therefore urgesfor more coordination between the two fields of law, 
making sure that the absolute minimumsafeguards that are applicable in criminal law do not 
fade away once the legislator choses to transfer these offences to administrativelaw.

This has alsoconsequences for the preliminaryinquiry.In criminal law this procedure contains 
manysafeguards that protects the position of the accused person. There is anexamining 
judge involved who has to approve specificmeans of investigation, like surveillance or using 
atracking device. These safeguardsare absent inadministrative law. Meaning that once the 
administrative authority wishes to establish whether or not the individual does offend certain 
rules, it can make decisions touse these instruments on its own account. A nice example is 
theuse of the Public Administration Probity Screening Act. This act allows the administration 
to combine allkinds of hidden information (intelligence reports fromthe police, tax reports 
etcetera). Once the picture is that there is a serious danger that the applicantmight use the 
permit, subsidy or contract to enjoy proceeds obtained fromcriminal offences, than all earlier 
decisions onwhythis the past of this person is laidbare is ignored. Whetheror not therewas 
sufficient suspicion is then irrelevant.

8.    Is the administration of justice sufficient?
In the introduction the question was raised what theconsequences are for theadministration 
of justice of the shift towards more repressive instruments in administrative law for the 
administration of justice.We observedthat the legislator creates more goal oriented rules, leaving 
lots of discretion for the administrativeauthorities.The legislator combines this with creating 
new competences, to impose high fines. And finallythelegislator expands the administrative 
domain with competences that are disguised as ‘ordinaryadministrativecompetences’, but 
are actually meant to punish or to disrupt the organised crime (like the Probity Screening).
Together the picture is clear: in the trias politica the balance shifts towards more and more 
powers for the administration.

That calls for rebalancing the situation, to avoid the potential threat of arbitrariness and 
unverifiable administrative decision-making. The risk is that theadministration of justice 
‘races to the bottom’.If there is noneed for a hearing sincethe stakes aretoo low,whythen 
introduce such a proceduralblockade?And if there isno need to test the heftiness of the 
penalty ex officio, why then bother to do so?This attitude of searching for the lowest 
possible interpretation of a fair trial is perhaps understandablefroma political point of view, 
but cannever be understood fromthe perspective of the legal position of the individual. 
The transfer fromjustice retenue to a systemof juristice deleguee, coincided with a full 
test of administrative decision-making (bya higher administrative body) to administrative 

72 Councilof State,Advice W03.15.0138/II, released on 13July 2015.
73 Which happened only twice in the previous since the Council of State received this competence to give advices
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deferenceorjudicial restraint. If the result is that the administration of justice is weakened- 
especiallywhen it matters most: in the disputes on decisions that are repressing, punishing or 
prosecuting – than that calls for reparation. The administrative judge should thereforemore 
act like a criminal court: activelysearch for the facts, on the (il)legallyobtainedevidence, 
onthe culpabilityof theoffender, and make its own decision on the fair penaltythat should 
follow– not taking into account the rules laid down by the administration.

It is a good sign that the Council of State published its advice and asked for attention for the 
position of the defendant.A choice formore administrative competences to repress, punish 
and prosecute isacceptable, but onlyif the administrative legal procedure has the qualities 
and characteristics that safeguard a fair trial.
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PANEL 1

HUMAN RIGHTS AND CRIMINAL 
JUSTICE SYSTEM
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ABSTRACT

Penal Policy in Terorism law enforcement should be asked? Siyono arresting, suspected terrorist 
cases, become the hot topic of the various groups by various every single one in Indonesia. There 
is indication that siyono’s arresting is not suitable with the law and human right. Whereas the 
procedures and mechanisms for protection of each against the law. For example, the law known 
as the presumption of innocence. Of course, it raises the implication would be a violation of 
human rights.  Legal mechanisms as a guarantor of protection  the rights of every human being 
will be broken down. So, how about non-penal policy in solving this terorism problem? In this 
study will be proposed the formulation of the problem a) How does the failure of penal law 
in the  siyono’s case; b) How to offer non penal remedies in terorrism? This research use 
 socio-legal method, it discovered between abstract legal concepts to the analysis of the social 
environment. And thus will find an exhaustive review of a legal phenomenon in society.
Keyword: Non-Penal Policy, Terorism, Siyono

INTRODUCTION

A. Background
Terrorism phenomenoon always seem sexy to be discussed along with the proliferation 
of various acts of terror and violence over the years. Acts of terror often happens today 
is the social problems that could harm human values, therefore it is important to look at 
this problem and then find the root of the problem to find a solution completion. In the 
perspective of language, phrases ‘terrorism’ is related to the root of the word, ie, terror 
and terrorists. Terror means chaos, arbitrariness arbitrary acts to cause chaos in society; 
cruel and threatening actions . While terrorists are dariaksi perpetrators of terror, which 
can mean plural and singular. Thus terrorism could be interpreted as an ideology who love 
to intimidation, violence and brutality on a variety of civil society, based on the specific 
background and motives.  While in terms of arab, terrorism is often expressed in terms 
irhaban which means fear or something scary. 

Present and the spread of terrorism in many places it is quite disturbing. Especially when we 
are considering the impact and consequences caused by acts of terrorism, which does have 
a very broad impact on many aspects of life, ranging from economic, political, religious and 
moral as well as legal aspects.

All effort has benn built in order to eradicate terrorism. Some of these penal effort has been 
made either by birth policy of the Act that Act No. 15 of 2003 on the Eradication of Terrorism. 
However, all of this is a problem. When this is considered as an attempt repressive and leave 
the issue of injustice for various parties. One is Siyono case is the one of emergence. Siyono 
case considered as law enforcement failed to stand up the rule of law. Therefore, learning 
from  siyono’s experiences, by this article, I will attempt to discuss the efforts of non penal 
policy as one of the solutions to the preservation acts of terrorism.
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B. Problem Formulation
The problem, according to Soetandyo Wignjosoebroto,1 is not purely the result of a logical 
conclusion. Identifying the problem is to choose based on partiality is paradigmatic, reality 
which may be justified to be identified as a problem. Therefore, no one if the majority of 
people say that the problem determination and to research it is essentially a choice, and 
choice as it is the intellectual rights investigators. Identified problems sometimes  is very 
common, yet concrete and specific. Therefore, the problem must be narrowed down and 
restricted to be more concrete and specific.

Based on that idea, to better understand the aspects of legal issues in the penal and non-
penal handlers siyono in terrorism cases, it will obtain valid results of legal research and 
comprehensive, the writing of this law will be limited to some of the problems that are 
formulated as follows: a) How does the failure of penal law in the  siyono’s case; b) How to 
offer non penal remedies in terorrism?

C. Research Methods
The methods of data collection  discourse analysis, the study by examining documents, texts, 
and a set of media information related to the subject of mining law in Indonesian politics. 
After the research data collected, it will be analyzed using hermeneutic way. Hermeneutics 
is a method which puts the privilege of text (eminent text). Gadamer believe that in every 
language there is the discovery of the ultimate meaning (where language Reaches its greatest) 
of pressure (compression), resonance, and power.2 Gadamer also believes that only by the 
method of hermeneutics, the truth may be achieved, partly because of this mechanism goes 
beyond the aesthetic dimension.3 Hermeneutics in law can be used to dissect the text of the 
legislation, doctrine and legal literature. Hermeneutics maintains that any understanding of 
a text ready to be interpreted, criticized and verifiable.4

REVIEW OF LITERATURE

1.	 Terrorism:	definition,	character	and	typologies
As a latent violence, terrorism could be happend anytime and anywhere, it caused and motived  
terrorism difficult to understand very well. Every terrorist groups seem to have a reason 
and a different background in the act. Therefore, in reality the causes and consequences of 
terrorism is very casually, depending on which group acts of terror were committed. Based 
on a variety of cases, at least the terrorism can be divided into three typologies: 
a. Political terrorism, is a kind of terrorism motivated by political interests behind them. 

this  terrorism’s case usually used by politicians to achieve his ambitions. 
b. Terrorism of crime, is is a kind of terrorism that has been overshadowed motive to get 

material interests.
c. Religious terrorism, terrorism of this type of terrorism that are born or framed from and 

by certain religious fervor, and carried out by certain groups.

1 Soetandyo Wignjosubroto, “Beberapa Persoalan Paradigmatik dalam Teori dan Konsekuensinya atas Pilihan 
Metode yang akan Dipakai (Metode Kuantitatif  Versus Metode Kualitatif)”, article, (Pascasarjanan Universitas 
Airlangga, 1993),  p. 2, in Amiruddin dan Zainal Asikin Pengantar Metode Penenlitian Hukum, (Jakarta : Raja 
Grafindo Perasada, 2004), p. 35.

2 Hans George Gadamer. The Gadamer Reader: A Bouquet of the Later Writings. Edited by Richard E Palmer. 
(Illionis..Northwestern University Press. 2007). p. 156

3 Hans George Gadamer. 2006. Truth and Method. Continuum Publising Group. New York. p. 15.
4 Gregory Leyh. Legal Hermeneutics : History, Theory, and Practice. (California: University of California Press) 

1992. p. 174
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The problem of terrorism is the problem of latent and very difficult to solve this problem by 
using a penal lane only, because by simply using the path penal law that means just being 
led and directed as a “fireman”, not a reduction of the causes of “fire”.

2. Non-Penal: A Study 
Crime prevention efforts as one of the purposes of the law in this case is the criminal justice 
system is the track “penal” (criminal law) and the line “non-penal” (instead of using the 
criminal path / settlement outside the criminal law / criminal justice system). According to 
Pieter G. Hoefnagels, resolving criminal cases through penal path is to apply the criminal 
law (Criminal law application), while the settlement through nonpenal done without criminal 
precaution and affected public perceptions about crime and punishment through the mass 
media. 

Crime preservation through the “penal” relates to issues of functioning of law enforcement 
officials in the criminal justice system that consists of police, prosecutors, courts and 
prisons.  Countermeasures via the penal focuses on the repressive nature (The suppression 
/ eradication / penunpasan of the crime, while the path nonpenal focuses on preventive 
properties (prevention / deterrence and prevention) before the crime occurred. 

Nonpenal lanes are lanes and penaggulangan tackling criminal acts against the impact arising 
from criminal acts. Non-penal policy approach is a policy approach that is fundamental, 
because it is oriented on the response to the factors conducive cause of crime. Factors 
conducive among others centered on issues or social conditions that directly or indirectly 
may cause or grow suburkan crime. 

DISCUSSION

1. Siyono and law enforcement’s failure
Law enfeorcement series involving suspected terrorists who the father of five children 
named Siyono who works as a farmer and resident tutor Klaten is one proof indication of 
violation of law and human rights. it is known as  unlawful acts committed by unscrupulous 
personnel of Densus 88 in handling cases Siyono.

At least, there were some problems. First, in carrying out arrests and searches do not 
use an arrest warrant. Secondly, there are acts of violence, whereas siyono status is still 
unpredictable. Results of an autopsy on the bodies of suspected terrorists Siyono shows that 
the body suffered five broken ribs on the left side, right side of the fracture of the ribs and 
sternum fractures due to blunt chest cavity leads to heart tissue.

If seen the facts of the matter, then there is no legal kegagala in the passage and implementation. 
There should be no citizen killed without kesohihan proposition of law, there should be no 
impunity in the earth and no one should behave arrogantly and ruthlessly in the name of law.

2. Tracing the Roots of Terrorism Issues and Non-Penal Urgency As An Alternative
Look at the factors that  exists, then it is clear that the completion of the crimincluding 
terrorism could not be solved by penal approach, but also to be supported approaches in 
non-penal. That means in addition to the eradication of the symptoms that have been raised, 
also required the excavation efforts be causative treatment and fundamental. Efforts non-
penal most strategic is all the effort to make society as a social environment and a healthy 
living environment (material and immaterial) of Criminogen factors (factors that encourage 
criminal acts). This means that the people with all its potential to be used as a crime deterrent 
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factor or factors “non-criminigen” which is an integral part of the overall political criminal. 

The criminal act of terrorism is a criminal act that is unique, because the motives and factors 
causing the perpetration of a criminal is very different from the motives of other crimes. Not 
infrequently, the criminal act of terrorism carried out by certain motives are worthy of respect 
for beliefs related motif. Mark Juergensmayer  in “Terror In The Mind of God: The Global 
Rise of Religious Violence” emphasized that terrorism is more often due to the cultures of 
violence contained within a society. Cultures of violence is owned by groups of supporters 
so that raises the spirit of doing acts of terror. Although these actions appear to be conducted 
by a single actor, but such violent actions always have support networks and ideologies that 
can validate or justify their actions. Salahuddin Wahid  declared that terrorism can be done 
with a variety of motivations that for religious reasons, ideological reasons, reasons to fight 
for freedom, reason to liberate themselves from injustice, and for their interests.

However terrorism and other criminal acts should be eradicated, however the eradication 
measures is not as easy as other conventional combat criminal acts. Must strike a balance 
between security on the one hand, on the other hand should also uphold human rights. This 
is because the countries currently being pushed myself toward democratic order. Democratic 
order, strive for excellence persuasive ways, negotiation and tolerance rather than repressive 
ways, coercion and violence. Consolidation of democracy can only be achieved when all the 
political actors go through democratic means as the only way rules (the only game in town) 
in the fight for their interests. Democratic state is also always required to ensure freedom 
(liberty), in addition to security (security) citizens.

Crimes enfeorcement including the crime of terrorism should be through integral policies 
between lanes penal and nonpenal. In addition, it also needs to be integrated between 
criminal policies and social policies. It is noteworthy in the policy are integral attention to 
victims of crime. This is the real meaning of kenijakan integral. Eradication of terrorism in 
Indonesia is not merely a matter of law and law enforcement, but also a matter of social, 
cultural, economic, which is closely related to the resistance of a nation. Policies prevention 
and eradication measures must also aim to maintain a balance in the obligation to protect the 
sovereignty of the State, rights of victims and witnesses, as well as the rights of suspects / 
accused.

In connection with the above description, it is essential to the government to take measures 
within their power to remove the living conditions that degrade human dignity and causes of 
crime, which include unemployment, poverty, illiteracy, racial and national discrimination 
and A variety forms of social inequality. Based on the factors that cause crime in general and 
terrorism, could be taken non-penal policy in order to solve terrorism problem . Non-penal 
policies are mainly directed to:
a.  Improving welfare and alleviating poverty and unemployment;
b.  Create justice;
c.  Restoring the damage to or destruction of indigenous cultural identity;
d.  Cutting cells in orgabisasi terrorism;
e.  Combating illiteracy (ignorance, perversion of science / negative radicalism)
f.  Pengakomodasian and development of tolerant attitudes on different principles;
g. Respect and guarantee the free exercise of belief (religion) it;

These things need to be integrated together with the penal policy. In fact, because it is more 
geared as a preventative measure, the policy of non-penal possible to attempt in advance, 
ahead of penal policy
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CONCLUSION

Non-penal policy must be use to alternative to solve terorism problem ini Indonesia. Siyono 
arresting, suspected terrorist cases, become shoul be a learning how to enforce the law. There 
is indication that siyono’s arresting is not suitable with the law and human right. Whereas the 
procedures and mechanisms for protection of each against the law. The criminal act of terrorism 
is a criminal act that is unique, because the motives and factors causing the perpetration of a 
criminal is very different from the motives of other crimes. Not infrequently, the criminal act 
of terrorism carried out by certain motives are worthy of respect for beliefs related. Terrorism 
is more often due to the cultures of violence contained within a society. So, non penal policy is 
related to encourage terorism law enforcement.
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ABSTRACT
Land acquisition for public purposes in the end always causes harm to citizens. Development 
must not sacrifice one’s citizenship rights. If this occurs, then it indicates poor quality of 
democracy and the ineffectiveness of the law with justice. Citizens get the property legally, 
but under Article 33 of the Constitution of the Republic of Indonesia Year 1945, the state is 
authorized to manage these lands in the public interest. Given the crucial implementation of land 
acquisition as well as the action of termination of law among citizens with rights over the land 
which is their fundamental rights as well as existing regulations is still considered controversial 
by some parties. Hence, the formulation of legislation will be a significant necessity, so that the 
revocation of rights, liberation, or procurement of the land is expectedly based on the applicable 
law which is applied publicly and binding on all of the parties
At a glance, the existing problems in land acquisition seem to be legal aspect concerns. If we 
further review, however,  in order to achieve justice in the land acquisition, law is only one of 
several important aspects in the land acquisition for the development of public interest. The 
role of legal aspect is only to deal with a small part of  many issues of the land acquisition. It 
is empirically proved that the law is not sufficient to address problems of the land acquisition, 
eventhough the relevant regulation is sustainably refined. On the other side, Law No.2 of 2012 has 
set the mechanism of rights release andcompensation for damage. Nevertheless, the mentioned 
law as well as its derivatives have not covered up problems that may be suffered by victims after 
the land release. Due to the imbalance between the compensation and the economic potential in 
utilization of land assets by the state and private investors. The regulation has not guaranteed 
victim protection under appropriate legal instrument. Indeed, the law based on justice is  marked 
by the output of impartial legal empowerment for all of the parties. This paper uses no doctrinal 
study approach. It does not merely focus on normative law, but also looks at the facts associated 
with the settlement of land acquisition, as well as data relating to problems faced by the victims 
from during execution to post land release. This paper discussed by using the qualitative method, 
which examines the normative aspect of law with empirical experience. Through this method, 
the author finds the concept of legal protection which is called the effectiveand efficient law, 
which supposedly more provides social and economic justice for the victims.
Keywords: Model of Law, Land Acquisition, Public Interest, Land Rights Holders

INTRODUCTION

Currently, the acceleration of development is being intensified by government in the era of 
President Jokowi.It is poured into programs priority consisting of energy, tourism, the act, 
women and children, food, bureaucracy reform, international, the marginal class, maritime, 
health, technology, industry, education, village , poverty alleviation , infrastructure and legal 
.In this paper the writer would take issues concerning infrastructure.As expressed also by vice 
president Jusuf Kalla in his speech during the opening week of Indonesia infrastructure 2014 
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on 5 November 2014.In his speech, Jusuf Kalla said infrastructure of development is a very 
important matter.1

According to  WEF (World Economic Forum ), rank competitiveness of Indonesia in general has 
been increased significantly. However, in the development of the infrastructure, this country still 
lags behind the neighbourhood countries such as Malaysia and Singapore. The development of 
infrastructure in this country generally is hampered by four problems, namely the availability of 
funds, the weakness planning, the availability of experts, and limited land procurement. Even 
though there are some steps has been taken to handle it , the problem is still sticking up to now. 
The annual report which was themed “the global competitiveness report 2013 – 2014, already 
announced that Indonesia was positioned in 38 ranks after Thailand in rank 37 of 148 the state of 
being graded.Meanwhile, Indonesia was ranked in 50 of 144 countries last year ( 2012 ).2

The problem of land is a very complicated issue, not only about the right of ownership, but also 
about the process in the settlement.Both the process of the name conversion, the conversion 
process, the drying process and land acquisition. Although the public interest, namely 
infrastructure maintenance process, but still the land acquisition process is a very complicated in 
Indonesia. The problems that arise from various aspects in which the interests of the government 
and individual interests collide with each other, fight each other between sectors so it happened 
this time, both for the benefit of residence, economic activity, public space, agriculture and 
plantations-logistics and infrastructure transformation. The phenomenon of the land scramble 
trigger many problems, such as land disputes between owners / users of land by the state.

Although the construction is in the public interest, but often the state and the government can not 
do much in land acquisition. The land conflict is a scourge for the infrastructure for inhibiting the 
rate of development progress. In addition, land disputes directly impact on a number of sectors 
such broad economic, social, cultural, psychosocial aspects. Although land acquisition for public 
interest aims to provide land for the implementation of development in order to improve the 
welfare and prosperity of the nation, states and communities however should consider the legal 
interest of  those who are entitled.

The problem that usually arises is the rejection of the project, the land mafia that inhibit the 
process of land acquisition, there is no agreement number of damages, the low capability of 
land acquisition committee and rejection of the new relocation because it is not considered 
being worth. Complicated problems which still occurs is most of indigenous territories occupied 
not become customary rights of local communities and local customs. As already stated in 
Fundamentals and Basic Provisions, precisely in Article 2 paragraph (1) above, the provisions 
of Article 33 paragraph (3) of the 1945 Constitution states and the matters referred to Article 
1, states: “Earth, water, and space, including the natural resources contained in it at the highest 
levels is controlled by the State, as the organization of the power of the people. It is also included 
in Article 4 paragraph (1), the controlling right of the country as defined in Article 2 determines 
that the existence of a variety of rights to the earth’s surface, which is called the land can be 
granted to and owned by the people, either individually or togetherly, people with others as well 
as legal entities.

Law No. 2 of 2012 on Land Procurement for Public Development, hereinafter referred to as 
the Land Acquisition Act. In the Land Acquisition Act, itis mentioned that land procurement 
conducted under the principles of humanity, justice, usefulness, certainty, openness, agreement, 
participation, prosperity, sustainability, and harmony. However, what happens on the reality is 

1 Sudjarwo Marsoem, Wahyono Adi, dan Pieter G. Manoppo, Pedoman Lengkap Ganti Untung Pengadaan 
Tanah (Memetakan Solusi Strategis Pengembangan Infrastruktur di Indonesia, Renebook, Jakarta,  2015,  hlm. 
11.

2 Ibid., hlm. 27.  
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not the same, the above events demonstrate that the excesses of the expropriation of land for 
various purposes are partly caused by the gap between das sollen as stated in the legislation , and 
das sein which constitutes the fact that occurs in reality.

Hence, the problem of land related to land acquisition at the present time is so complicated and 
hardly answered by the existing regulation. Moreover,the implementation by the authorities is 
often colored by a various interests and lack of communication or socialization, which in turn 
breeds unresolved public prejudice, Various regulations have been issued by the government 
to regulate land acquisition, most recently was Pepres Number 99 Year 2014 regarding the 
Second Amendment Pepres No. 71 Year 2012 on the Implementation of Land Procurement for 
Development in the Public Interest.

As we know, the infrastructure projects directly related to the issue of environmental impact, 
land acquisition, mapping program returned displaced people project or relocation, spatial 
planning, financing support and support from the government, specifically the procurement of 
land intended for infrastructure projects usually done with replacement of  land (land acquisiton) 
that belongs to citizen or a legal entity in the public interest. Procurement efforts land owned 
by citizens is usually done through the process of compensation and relocation to the owners of 
land taken for the construction of infrastructure. The process of compensation and relocation in 
practice would often lead to a prolonged conflict that is hindering the pace of development of 
infrastructure projects and land acquisition.

It should be recognized that the weakness during the economic competitiveness of Indonesia, 
among others due to high logistics for road infrastructure is still poor. In fact, it is pnly about 30 
percent national roads in a state that has been disrepaired. Similarly, the provincial roads, cities, 
and counties do so. It is obvious that toll road  is an essential vein in order  to support the smooth 
and accelaration of goods distribution.

PROBLEMS

The problem that is raised and also elaborated in this paper is about  there are many distortions 
in  processing land acquisition in which the infrastructure development has not procured fairness 
as well as created model of law for law acquisition that is based on fairness for public interest 
and right of land holders.

DISCUSSION

The presence of law in a country trully becomes the soul, that by using the law, the country 
can run its function of managing all citizen’s life needs. Whatever the form of the country, law 
always becomes the main pillar in running the government. The first and the main concept of 
law is the protection of human rights, after that are aspects of secondary relation among people, 
because if the fundametal basic aspects have been violated, there will be no legal protection, 
therefore, it can be sure that in the other aspects, the violation is committed overtly or  covertly.

In line with this view, Adnan Buyung Nasution said: “Legal protection is protecting the human 
rights and dignity against rape that basically is an attack against others who have violated the 
rule of the legal norm and regulation.”3 Similarly, Satjipto Rahardjo said that “legal protection is 
providing protection on the human rights which is harmed by others and the protection is given 
to society in order that they can enjoy all rights provided by the law.”4

3 Adnan Buyung Nasution, Hukumdan Keadilan, Majalah, No. 1 Tahun 1996.p. 5-10.
4 Satjipto Raharjo, PenyelenggaraanKeadilan Dalam Masyarakat yang sedangBerubah Masalah-Masalah Hukum, 

No. 1 -6Tahun X/10/2007.
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Philipus M. Hadjon categorized two kinds of legal protection: 1) Preventive   legal protection 
is legal protection in which people are provided with an opportunity to propose objection 
(inspraak) or to propose their opinion before a government’s decree gain a definitive form. 
Therefore, preventive legal protection aims to prevent the occurence of dispute. 2) Repressive 
legal protection is the effort of legal protection in which the subject of law has no opportunity to 
propose objection because of being directly handled by the administrative court. The repressive 
legal protection aims to settle the dispute. In the framework of justice, the assurance of protection 
is obliged to be given and to be received by all parties who are in dispute, for example in the 
case of the revocation of the right on land (the revoked party), the assurance of legal protection 
of course also prevails to the holder of the right on land (the revoked party), the state as the paty 
that revoke the right, and other parties whose their presence are ruled by law. 

Based on Philipus’ view, it is clearly seen that the management of legal protection in the 
regulation concerning the revocation of the right on land for the public interest which is recently 
valid  still refers to the rule of general law such as Administrative Law (Hukum Tata Usaha 
Negara). A series of regulation made by the Government, nota bene rules on the ways to acquire 
the land, to pay compensation, and to settle dispute causing by all processes in progress. All 
stages are not interpreted as legal protection, therefore, finally, in most of dispute cases regarding 
the revocation of the right on land, the holder of the right on land is the one who always lose.

The proportional number of population and the citizen’s needs develops everyday. Population 
needs land for residence, meanwhile, the citizen’s need motivate the government to broaden the 
public infrastructure such as road, land-and-marine transportation network, irrigation network, 
public service posts network, , cargo metwork and production centers of the citizen’s basic needs. 
Often, through the regional autonomy policy, every region reinforces the service of providing 
public service maximum. From this point, it can be said that pressure on the revocation of the 
ownership right on land title of the citizen, besides cominng from the Government, it also comes 
from the Regional Government, will always increase in future.   

Quoting Sarkawi’s statement, Basic Law of Agriculture (UU Pokok Agraria) is now 56 years old, 
which is alive with conversion on the traditional values. Quoting Achmad Sadiki’s view, Sarkawi 
considered that the Law has not been fully alive after 5 years in the beginning of its making was 
in an active operation5 because of facing with this recent modern era, menwhile, tradition has 
its own traditional values masa modern saat ini, sedangkan adat memiliki nilai tradisionalnya 
sendiri. Also, quoting from Retno Lukito, Sarkawi said that multi pluralist considered that 
traditions and denomination of culture that is alive on the Land of Indonesia do not become a 
central issue when the modernism cureet is interpreted mechanically as efforts of unification 
and uniformation by the state against the nomenclature of existing tradition and culture.6 In 
line with this, the writer gives a not that the behavior of investment recently tends to play the 
law by applying collusion with the officers in the business of transferring the right on the land, 
therefore, often, big loss is suffered by civilians as the official owners of the land. 

Recently, the problems of law and justice began from too many regulation which have not referred 
to the universal principles of the human rights because they still refer to the ideology of colonial 
Netherlands. Menwhile, recently, Indonesia refers to the process of democracy consolidation tha 
should be supported by a positive law which adopt fully the principles of equality before law. 
Besides, there are overlapped problems of law, uneasy access for the society in the judicature 
system because of bureaucracy and expensive cost, many legal apparatuses who are not clean 
from the corruption practice, people’s low awareness in law that gives contribution to injusticem 

5 Sarkawi, 2014, Hukum Pencabutan Tanah Hak Milik Adat Untuk Pembangunan Kepentingan Umum, 
Yogyakarta: Graha Ilmu, p. 14.

6 Sarkawi, Ibid., p. 15.
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and too many violence act in the settlement of interest conflict.7

The juridical foundation in this study is Act Number 2 of 2012 concerning Land Acquisition for 
the Development for the sake of Public Interest, which is then called as Act of Land acquisition. 
In the Act of Land Acquisition, it mentioned that  land acquisition is conducted based on 
the principles of humanity, benefit, certainty, openness, agreement, participation, welfare, 
continuation, and harmony. Nevertheless, many data show that there is gap between das sollen 
as contained on the rules of the following regulations: Presidential Decree Number 55 of 1993, 
Presidential Regulation Number 36 of 2005, Presidential Regulation Number 65 of 2006, Act 
Number 2 of 2012, and Presidential Regulation Number 71 of 2012 that are brought together 
with das sein that is in the form of conflict within the land acquisition.

The practice of land acquisition has undergone a paradigm shift, especially after the issuance of 
Act Number 2 of 2012 concerning Land Acquisition for the Public Interest. The shift is in the 
form of an awareness that land is not merely physical matter. Physical here means paying the 
condemned land with certain amount of money. This rule considers the presence of non-physical. 
After several periods of previous amendment, finally, the last amendment was conducted, that is 
Presidential Regulation Number 99 of 2014 concerning the second amendment on Presidential 
Regulation Number 71 of 2012 concerning the Implementation of Land Acquisition for the 
Development for the sake of Public Interest. Trully, the development should not sacrifice 
someone’s citizenship right. Otherwise, it shows the low quality of democracy and inefficiency 
of equitable law.

Based on Article 33 of 1945 Constitution, the State has an authority to manage the land for 
the sake of public interest, and Act Number 2 of 2012 has ruled the mechanism of the waiver 
of right and compensation.  Nevertheless, the Act along with the rules, have not been covered 
the problems suffered by the victims after the waiver of land. Because the gap between the 
compensation and the economical potential in the use of the land asset, the Act has not provided 
assurance of protection for the the victims.

Because in the revocation of right on the land the civil rights are involved, people should be 
protected, but for the sake of public interest, the legal relationship between society of the land 
owners and the object of land can be broken and results in the elimination of the right on land 
which is fundamentally protected by the law, of course it is impossible to be ruled without a 
means of regulation. The issuance of Act Number 20 of 1961 has fulfilled the rule that should 
have been ruled in such a way in the form of regulation. Furthermore, the issuance of Presidential 
Regulation Number 36 of 2005 and Presidential Regulation Number 65 of 2006, nevertheless, in 
fact this presidential regulation regulates the similar matter as Regulation of Minister of Internal 
Affairs (PMDN), that is PMDN Number 15 of 1975 and PMDN Number 75 of 1993.

Considering the importance of the implementation of land acquisition and the presence of the 
legal breakage between people and their right on land which  is actually their basic right, besides, 
the recent prevailing regulation is still considered as controvertion by many communities, 
therefore, it is the right time to formulate regulation, therefore, the decision on the revocation of 
right or the waiver or the land acquisition is really based on the generally prevailing law which 
binds all parties. The term of Revocation of Right on Land is formally emerged from Article 18 
UUPA which regulates about: “For the public interest, including the interest of State and Nation 
as well as the people’ interest, the rights on land can be revoked by giving proper compensation 
and based to the ways ruled by Regulation.8

7 Kementerian Perencanaan Pembangunan Nasional, Badan Perencanaan Pembangunan Nasional, 2014, Buku 
Satu Agenda Pembangunan Nasional, Rancangan Awal Rencana Pembangunan Jangka Menengah Nasional 
2015-2019, p. 97.

8 Muhammad Yamin Lubis dan Abdul Rahim Lubis, Ibid.,p. 22. 
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First, the revocation of right must not be conducted without unreasonable reason, there must 
be any emergency situation which force the State to provide the right, that is the presence of 
demand from the State’ task to fulfill the public needs or public interest, therefore, there is a 
higher interest from all levels of people that must be fulfilled more than merely maintaining the 
personal interest of citizen.

Second, the revocation of right must be followed with compensation for the people whose the 
right is revoked. Of course, it is as a recognizion on the right on land as a personal right as citizen 
of the holder of the land, either thorugh providing the right or the recognizion of right.

Third, the revocation of right must be conducted according to the ways regulated by the 
regulation. Therefore, although there is an emergency situation, for the sake of public interest, 
in the implementation, it must not be conducted arbitrarily. It mus be assured that the revocation 
of the right is really conducted through legally accountable mechanism using provision ruled 
in the Regulation, not merely regulation made unilaterally by the authority using rule under the 
Regulation..

The practice of land ownership in Indonesia so far is far from the ideal vision of constitution. 
Welfare on 1945 Constitution is interpreted as “public interest”. Meanwhile, welfare in the basic 
sufficiency dimention of individual citizen is ignored, even, is not reached by the state through 
the legal policy and its implementation. The land ownership as human right is viewed from two 
perspective; first, relative right, that is the recognizion on the ownership right that is not derived 
from the natural justice, or it is understandable if a person is assured his/her right after the person 
make all efforts to obtain the right. For example, someone is officially documented of having 
lot of land due to transaction (ability to buy), the heirs (have hereditaries who are socially and 
economically rich). Such concept of ownership has characteristics of a relative right, because its 
presence is not because of the natural recognizition of the owner as human. Second, the absolutly 
right is the recognizion of the national institution as the one that assures the human life in a 
power concerning the right of everybody to own land over the state and the power. This such 
ownership concept does not consider the right due to trading transaction or heir, this concept 
assures the ownership of all citizen because the ideal reason as citizen.

From the philoshopical perspective, the state is actually as the institution which obtain authority 
on land by the land owner, which naturally is people (citizen) based on the basic ownership. 
Article 2 of Act Number 5 of 1960 concerning Basic Regulation of Agricultural Principles 
(Peraturan Dasar Pokok – Pokok Agraria) declares: “The right of occupying by the state is 
included on paragraph (1) of this article that give authority to: 
a. Regulate and implement the intention, the use, the stock, and the preservation of the earth, 

the water, and the outer space;
b. Determine and regulate the legal relations between people and the earth, the water, the outer 

space; 
c. Determine and regulate the legal relations between people and legal actions regarding the 

the water, the outer space.

Article 4 paragraph (1) based on the basic right of occupying by the state as mentioned on the 
article 2 determines many kinds of right on the earth, called as the land, that can be given and 
owned by people, either personally or collectively with others or legal institutions; article (2) 
the rights on land meant on paragraph (1) of this article give authority to use the related land, 
therefore, the body of land and water and space above them, are merely needed for the sake of 
interest which is directly related to the use of land in the limitation according to this regulation 
and other higher legal regulations.
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Y.Wartaya gives opinion that the function and the role of land in many sectors of human life 
has three strategic aspects: economical aspect, political aspect, legal aspect and social aspect.9 
Nearly all efforts of possessing are based on the aspects, in another hand, the effort of revocation 
is unseparable from the purpose of fulfilling the similar aspects. The economical aspect has 
public and private dimension, the social aspect has public dimension, meanwhile, the political 
aspect should not be included in the dominan aspect because it is an effect of policy. Meanwhile, 
the legal aspect regulates the survival of other interests. Law cannot stand alone, but becoming 
an integral part to synergizing the harmony to reach justice.10 In many revocations, the revocation 
of the waiver of right on land always generate big excess on the social stability. 

Similarly, Mudakkir gave elaboration on the supporting factors within the land acquisition for 
the general development, among other are:11

1) Principle of use, the use of a project of land acquisition of course is for the public interest 
and does not differ the group, the degree, and so on. The main factor in the land acquisition 
of the general development is that the use must be for majority people.

2) Principle of compensation, actually, the state, based on their power and authority in 
managing and occupying the land have authority to occupy and to regulate the use of the 
land including to develop the public interest, nevertheless, the state  must not be arbitrary in 
the land acquisition for the development of public interest. It means, the occupation against 
land owned by individual will be taken over by the state for the implementation of the 
development of public interest, compensation is always given to the holder of the right 
without differing the social status or kind of the land ownership, personally or institutionally. 

3) Principle of humanity means it must provide protection and respect on the human rights, 
dignity, and degree owned by every citizen of Indonesia proportionally. 

4) Principle of justice means providing assurance of proper compensation to the proper party 
to obtain an opportunity to continue a better life.

5) Principle of agreement means the process of land acquisition is conducted through 
deliberation of all parties without any force. By the implementation of Act Number 2 of 
2012 dated 1 January 2015, support is given in the land acquisition due to the presence of 
the principles (humanity, justice, benefit, certainty, agreement, participation, continuation, 
and harmony (Article 2 of Act Number 2 of 2012).

The study on this sub chapter is focused on the material about mutual justice (public interest) 
in revoking the right on land.  The things that should be noted are elements in an action that 
becomes objects of interest relation among parties who search for justice. This study needs to be 
viewed on the level of the nature of the relation. As formulated by experts about the requirements 
and important aspects in the revocation of the right on land, he writer formulates three important 
elements in the revocation of the right on land, that afterward becomes the guidance of analysis 
on the mutual justice.

MODEL OF LAW

In addition, law also serves as a means of social engineering.The theory about the function law 
in the advanced community can be seen from two sides, i.e. the first side is the progress of the 
people in various sectors that needs a rule of law to regulate.So, the legal sector is also drawn 
by the development of the community. While, the second side is where the law can develop 

9  Adrian Sutedi, 2008, Implementasi Prinsip Kepentingan Umum di Dalam Land acquisition Untuk Pembangunan, 
Jakarta: Sinar Grafika, p. 45.

10  Op.Cit. Hlm 46
11  Mudakir Iskandar, 2012, Pembebasan Tanah Untuk Pembangunan Kepentingan Umum : Upaya Hukum 

Masyarakat Yang Terkena Pembebasan dan Pencabutan Hak, Jakarta: Permata Aksara, p. 74-75.
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community or direct society development12.In every society, law more functionate to ensure the 
safety of society and security of the achievement of social structures that is expected by most of 
people.However, in the advanced society, law becomes more abstract and have more distance 
with  to  to with its context.

Roscoe pounds states that law is the most important institution in implementing social 
control.Law gradually has replaced the function of religion and morality as an important 
instrument in order to achieve social order.According to him, social control is required to 
preserve civilization because of its major function is to control “internal aspects or human 
nature” that  is assumed  indispensable to conquer  external aspects or physical environment.
Pound says that social control is necessary to strengthen human civilization due to controlling 
antisocial behavior as opposed to social order norms. Law , as a mechanism of social control, is 
the primary function of the country and working through the application of force that have been 
carried out systematically and orderly by an agent designated to perform that function.However, 
Pounds  also states that the law solely is not enough, it needs support from other institutions 
such as family, education, moral, and religion.Law is  a system of dogma with some ideal and 
empirical elements, which combines nature and positivistic legal theories.He also states that the 
nature law of each era basically  constitutes in the form of a postivistic nature law, such of an 
ideal version of  positive law for a particular time or place , naturalization for the benefit of social 
control is occuring when the power of that is stipulated by the  organized community is no longer 
viewed as a proper justification mean

He admits vagueness of the three term of  law: law as social rules, legal entity as an authoritative 
body, and law as judicial proceedings.In connection with it, Pounds  is attempted to unite  the 
whole three terms into a single.He defines law with the major function in doing social control: 
law is a particular form of of social control, which is implemented through a special agency based 
on authoritative dogma, as well  applied in the context of legal proceedings and administration .

Roscoe Pounds also acknowledges that another functions of law is as a means to conduct social 
engineering.Justice is not an ideal social relationships or some form of favour.It is a thing of 
adaptation of that relations and arrangement of behaviour in order to create a good behavior, 
instrument of  human satisfactory to have and to performs something, beyond all of the possible 
tension. His main theory is located in  the concept of interests.He states that the legal system 
reachesgoals of law order by confessing that interests, by determining the limits of the recognition 
of these interests. And, the rule of law which is developed and applied by judicial process, has 
a positive impact and is implemented through an authoritative procedure, also try to respect 
various interests in accordance with the limits which are recognized and enacted.

Roscoe pounds says that the need for the existence of social control is originated from the fact 
of scarcity.Scarcity will push the need to create a legal system which able to classify different 
interests as well as to legalizesome interests. He states that the law does not produce the interests, 
but it find and ensure its security.Law chooses some different interests which are required to 
maintain and develop civilization.Pounds acknowledges that there is overlapping of various 
interest groups, namely individual/personal interest and public/social interests. All of those then 
is secured through and set with the status of the legal right.
Roscoe Pounds has an opinion about the law that  emphasizes to the discipline under 
theory of “lawis a tool of social engineering”. It means the law should be assumed as an 
instrument to revive, renew, or design soceity.In order to meet its role, Roscoe Pounds 
furthermore classify into several interests that should be protected by the law itself, as 

12 Munir Fuady, 2013,Teori-Teori Besar (Grand Theory) dalam Hukum, Edisi Pertama, Cetakan Kedua, Jakarta: 
Kencana, hlm. 245.
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follows:

1. Public Interest,
2. State Interest as legal entity;
3. State Interest as public interest keeper;
4. Social Interest;
5. Interest of peace and social order,
6. Protection of social institutions;
7. Prevention against moral deterioration;
8. Prevention against  rights violation;
9. Social Welfare;
10. Private Interest;
11. Individual Interest;
12. Interest of family;
13. Interest of rights of belongings

Law as a tool of social engineering is a theory proposed by Roscoe Pound, which means the 
law as an instrument of renewal in society.In this terms, the law is expected to contribute 
changing the social values   in society. By adapted to the situation in Indonesia, the conception 
of “law as a tool of social engineering” that constitutes the core idea of    legal pragmatic realism 
school, which by Mochtar Kusumaatmadja  has furtherly been developed in Indonesia.

According to Mochtar Kusumaatmadja, the conception of law as a means of renewal of 
Indonesian society, becomes wider in range and scope, rather than it is in the United States 
as its place of emergence. The reason is no more than the legal prominence in the process of 
legal reform in Indonesia (although jurisprudence plays things similarly), and the rejection 
of the application mechanism will result in the same result than the application of the legisme 
doctrine that is much more opposed in Indonesia. The nature of the mechanism is apparent 
by the use of the term “tool” by Roscoe Pound. That is why Mochtar Kusumaatmadja tend 
to use the term “means” rather than a tool.

Besides to be adjusted to the situation and the condition in Indonesia,  that conception is also 
associated with the culture philosophy of Northrop, and policy-oriented of Laswell and Mc 
Dougal. Law is used as a means of renewal that can be either legislation or jurisprudence, 
or a combination of both,such as what has been stated  previously.In Indonesia,  the most 
prominent law is legislation and jurisprudence, although it does not really play significant 
role. In order to achieve ap p ropriate implementation, the legislation, that becomes the 
core thought of legal reformer, should be in accordance with what the core of sociological 
Jurisprudence paradigm, that  is a good law should be in accordance with the living law 
where the society lives in. If it is not, the result of the provision will not be implemented and 
will have challenges. Some examples are the legislation that serves as a means of renewal 
in the sense of changing the mental attitude towards modern traditional societies, such as 
the prohibition of the use of sheath (koteka) in Irian Jaya, the necessity of  land certificate 
making, and so on.
In this case with the function of the law as a means of renewal of society, it can be interpreted, 
that the law is used as a tool by the agent of change as the pioneer of change,  those are a person 
or group of people who get public confidence as a leader of one or more social institutions. This 
pioneer exert pressure to change the social system, to affect society with the premeditated system, 
which is called by social engineering or planning or as a tool of social engineering.Law as a tool 
of social engineering can also be interpreted as a means which is aimed at changing the behavior 
of citizens, in accordance with goals which have been set previously. One of the problems faced 
in this field is the case of what is called by Gunnar Myrdal as softdevelopment, i.e where certain 
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laws were established and applied, it turned out to be ineffective. Such symptoms will arise, if 
there are certain factors that become an obstacle. These factors can be derived from forming 
legal, law enforcement, justice seekers, as well as other factions in society. That factors certainly 
must be identified

because of a weakness will occurwhen the objectives merely are formulated without considering 
the means to achieve these goals. if the law is the means chosen to achieve those objectives, the 
process does not just stop with the election of law as a means only,  but also the knowledge that 
sufficient enough explaining about the nature of the law, which also need to know in order to 
figure out the limits in the use of law as a means to change or to regulate the behavior of citizens. 
It is because the existing facilities will limit the achievement of goals, while the goals determine 
which means are appropriately to be used.

Law in modern society currently has a prominent feature. That is its use has been performed 
consciously by the community. Law today is not only used to establish patterns of behavior and 
attitudes found in society, but also to gear toward the required goals, to eliminate the habit which 
is considerably no longer appropriate, to create new patterns of behavior and so on. This is what 
is referred to the modern view of law that leads to the use of the law as an instrument, namely 
law as a tool of social engineering.

The conscious use is the use of law as a means to change society or community, or that renewal 
means can also be referred to as social engineering by the law. And, steps taken in social engineering, 
are supposed to be systematic, starting from problem identification to the solution, namely:
1. Knowing the problems faced correctly, including carefully identify people who want to 

become the target of such research;
2. Understanding the values   that exist in society.It is important in the context of social 

engineering, which are supposed to be applied in the community with other diversedlife 
sectors such as traditional, modern and planning. At this stage, it will be determined the 
values   of which sectors are selected; 

3. Making hypotheses and choosing the most feasible to be implemented.
4. Following the process of implementation of laws and measuring their effects

CONCLUSION AND RECOMMENDATION

The Implementation of land acquisition in the public interest can not be separated from the 
legal basis in the implementation, so that the government does not act in any activity, and  to 
guarantee order and a feeling of safety for people when it is implemented. As a model of law 
for land acquisition which is  based on fairness for public interests and land rights holders, I 
suggest the land acquisition should pay attention to several aspects encompassing justice for the 
landowner and aspects of the public interest, without leaving the function of the law as a tool of 
social engineering.

Although article 6 of the Constitution - Basic Agrarian Law became one of the philosophical in 
the procurement of land for public interests, but that does not mean the property of a person to be 
pressured by the existence of public interest, it must happen a balance between the two as stated 
in the general explanation of Law  No. 5 of 1960 on Agrarian Provision.

On the notion of public interest listed in Article 1 paragraph (6) of  Law No. 2 of 2012 on the 
procurement of land for development for Public Interest,  that Public Interest which is involving 
the inte rest of nation, state, and society,should be embodied by the government and used as  
possible as for the prosperity of the society.

Suggestion from the writer in explaining the problem on the  land acquisition for the sake of the 
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public interest is that it must be considered and explained further, therefore, it can be understood 
more comprehensively, moreover, if there is a comparative on one problem of explanation 
either among the existing regulations or between the existing regulations and other regulations 
prevailed in other countries, therefore, a description on the direction of the regulation will be 
found in future. It depends on the lawmakers, to take the best of course needs to consider the 
people’s aspiration through collecting public opinion and also hearing from competent experts.  
It is necessary also to develop the implementation of special and alternative sanctions in the 
regulations that regulates the conflict of land in future in the form of integration of conditional 
sentence and sanction of fine cumulatively which orient to the realization of the purpose of 
imposing comprehensive sentence in accordance to the development of modern law by referring 
to the concept “three dimensions of goal theory based on “treatment of offenders” developed by 
the United Nations. 
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ABSTRACT

This research describes there are many obstacles in actualizing Act Number 24 of Year 2011 on 
BPJS Seen from The Executive of Social Security. Surely, BPJS would show significance impacts 
of citizen health insurance. Overcoming obstacles for the presence of INA CBGs expected 
Hospital to rearrange the hospitals planning and expenses for example allocation of expenditure 
on personnel, operations and investments, to raise awareness for efficient competitive service 
and quality to fit the mandate of Act Number  24 of Year 2011 on BPJS.
Keywords:  Health,  Social  Security  Providers,  Health  Insurance

A. Introduction
Article 1 clause 1 of Law Number 36 of 2009 mentions that Health is a healthy condition, 
whether physically, mentally, spiritually or socially, enabling everyone to live productively, 
both socially and economically. For that reason, every individual, family, and community 
are deserved for health protection, and the state is responsible for governing the fulfillment 
of healthy life right for its population, including the poor and the have-not people.

The primary problem related to the even distribution of healthcare service in Indonesia 
is poverty issue. The expensive health cost leads to the difficulty in realizing the equal 
opportunity for everyone to enjoy their rights in health sector. Making the health problem 
the Human Right issue, everyone is deserved for equal benefit regardless their status; and 
the state is responsible for realizing it (Titon Slamet Kurnia, 2007: 5).

Referring to the provision of Article 1 number (6) juncto Article 5 clause (1) of Republic 
of Indonesia’s Law Number 40 of 2004 about National Social Insurance System (thereafter 
called UU SJSN) mentioning that the Organization of Social Insurance should have distinctive 
legal entity and its establishment should be based on the law. In its development, such the 
provision is in line with the Republic of Indonesia Constitution Court’s Decision on the case 
No. 007/PUU-III/2005 about the Examination on the Republic of Indonesia’s Law Number 
40 of 2004 about National Social Security System against the RI’s 1945 Constitution. The 
important point in the Republic of Indonesia Constitution Court’s Decision on the case No. 
007/PUU-III/2005 is that the Article 5 clauses (2), (3) and (4) of the RI’s Law Number 40 of 
2004 about National Social Security System does not have binding legal power.

The juridical consequence of this Republic of Indonesia Constitution Court’s Decision gives 
the government the legal obligation to (1) mandate the establishment of Social Security 
Organizing Agency based on the law and (2) transform the institutions of PT. Askes 
(Persero), PT. Jamsostek (Persero), PT. Taspen (Persero), and PT. ASABRI (Persero) into 
Social Security Organizing Agency (UU BPJS). Such the transformation is followed by the 
transfer of participants, program, asset, and liability, employees, and right and obligation 
(Muhammad Joni, 2005: 16).
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Institutionally, BPJS is a corporation in ‘new corporate form’ subject to the procedure 
corresponding to the provision of UU SJSN and UU BPJS and not subject to the Law 
Number 19 of 2003 about State-Owned Enterprises (thereafter called BUMN) and Law 
Number 40 of 2007 about Limited Incorporation. Observing the provision of Article 4 letter 
(b) of UU BPJS, it can be seen that the organization of national social security system is 
implemented based on non-profit principle. It means that BPJS in undertaking its function 
and authority has business management principle emphasizing more on the use of fund 
development result to benefit all of participants as maximally as possible rather than on 
seeking for profit as the primary goal. On the other hand, the Article 10 letter (d) juncto 
Article 11(b) juncto Article 43 clause (2) letter c of UU BPJS mentions that BPJS is entitled 
to manage the Social Security Fund for the participants’ interest in both short-and long-
term investment product, in which the primary objective of investment activity is to get 
margin/profit absolutely (Sentosa Sembiring, 2010: 32). As the mandate of the provision of 
Article 43 clause (2) letter c of UU BPJS (BPJS Law) concerning the management and the 
development of health-social security fund asset, the Government Regulation Number 87 of 
2013 has been released concerning the Management of Health-Social Security Fund Asset 
Management. Furthermore, as ‘a new public ‘corporate’ that may undertake the business 
activity in private domain, it will result in a confusion about the civil law concept when 
the provision of Article 47 of UU BPJS firmly states that BPJS can not only be bankrupted 
based on the provision of bankruptcy law. Meanwhile, in business activity, the bankruptcy 
problem is reasonable and inevitable when there is miss-management in business portfolio.

UU BPJS has some constraints in its implementation in the field: poor socialization in which 
those responsible for socializing it is BPJS and government. Poor socialization to the society 
makes them confused in obtaining healthcare service. Many people still have not understood 
yet the requirements to undertake examination in hospital so that sometimes they should 
go home to complete their document. In addition, when they do not bring with them the 
referral document from puskesmas (public health center), they should go to puskesmas to 
get it and they often should be in queue to get it so it is very complicated to get healthcare 
service. Thus, they should go back and forth the hospital. Having arrived at hospital they 
should be in queue longer to get healthcare service. In addition, the implementation of UU 
BPJS faces many constraints viewed from patient protection: firstly, newborn baby born 
from the PBI participant is not insured, the PBI patient should be covered by the state but the 
Circular of Health Minister Number HK/MENKES/32/1/2014 dated on January 16, 2014 
explaining that the insurance for the newborn baby is conducted with the terms that the 
baby newly born from the PBI participants is automatically insured by BPJS Kesehatan. 
The baby is registered and reported to the Badan Penyelenggara Jaminan Sosial Kesehatan 
(Social Security Organizer Agency for Health, thereafter called BPJS Kesehatan) by the 
health facility for reconciling the data of Penerima Bantuan Iuran (Dues Grant Recipient, 
thereafter called PBI). Secondly, the referral service requiring the participants to bring with 
them the repeated referral document with the same case, after the publication of Circular 
of Health Minister Number HK/MENKES/32/1/2014 dated on January 16, 2014 explaining 
about medical emergency, no longer requires it and the referral document is required for the 
first time treatment to the intermediate-level healthcare facility only, and subsequently it is 
no longer required as long as in treatment condition and not referred back to the first-level 
healthcare facility. The physicians dealing with the patient give recommendation that the 
patient is still under treatment, so he/she does not need to bring repeated referral document to 
get the best healthcare service. Thirdly, regarding the hospital’s complaint about no clear basic 
tariff of ambulance, the Circular of Health Minister Number HK/MENKES/31/1/2014dated 
on January 16, 2014 has been published about ambulance service explaining that land 
and water transportation vehicles have been provided to transport the patients in certain 
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condition between healthcare facilities corresponding to the legislation. The reimbursement 
of ambulance service cost is corresponding to the standard ambulance cost specified by Local 
Government. In this case, there has been no basic tariff of ambulance specified by Local 
Government, so that it refers to the standard cost prevailing in local area with the relatively 
similar geographical characteristics in one region.

Considering the facts above, this article will discuss the implementation of social security 
based on the Law Number 24 of 2011 about Badan Penyelenggara Jaminan Sosial (Social 
Security Organizer Agency, thereafter called BPJS).

B. Method
This study was a juridical empirical (non-doctrinal) research. This research was an 
evaluative one referring to the legislation, books, or law literatures or materials relevant 
to the implementation of social security based on the Law Number 24 of 2011 about 
Badan Penyelenggara Jaminan Sosial (Social Security Organizer Agency, thereafter called 
BPJS). (Ronny Hanitijo Soemitro, 2001 : 10). This research was descriptive in nature. This 
research aimed or tried to find out the application of Law Number 24 of 2011 about Badan 
Penyelenggara Jaminan Sosial (BPJS) and to obtain information from the result of interview 
with implementer Law and the social security performer. The types of data used were primary 
and secondary data, consisting of primary, secondary, and tertiary law materials, while 
the data source derived from interview, legislation, library study, documentary materials, 
scientific writing, and other written sources.

C. Result and Discussion
The Republic of Indonesia’s Law Number 40 of 2004 about National Security System 
(UU SJSN) marks the comprehensive reform in social security sistem in Indonesia. One 
program of SJSN is the healthcare security for Indonesian people, so that eventually the 
health security of all Indonesian people will be managed by the Government through a 
designated agency, BPJS. In doing so, the government will cooperate with the hospitals 
existing throughout Indonesia. It is targeted that all of Indonesian people will have been 
registered in the national health security program in 2019. The hospital’s main duty is to 
provide healthcare service to the public by prioritizing the activity of curing the patients 
and recovering them from physical and psychical disability, implemented in integrated 
manner through promotive and preventive attempt and referral attempt. To fulfill the 
universal healthcare need, many hospitals have been prepared themselves and increased 
other supporting facilities, as indicated with the process of constructing and increasing the 
medical rehabilitation buildings, renovating nutrition installation building, adding ICU 
building, renovating ward building and constructing the electro-medical building. In the last 
2-5 years, many physical infrastructures have been constructed. Meanwhile, the addition of 
medical tool and medical supporting instruments has been conducted including: XRayHigh
Speed,CTScan,ComputedRadiographyImaging,Laparoscopy,Endoscopy,BedsideMonitor,V
entilator,Bronchoscopy,Defibrillator,StressAnalyzer,HematologyAnalyzer,Incubator,Electro 
Encephalography(EEG), and etc.

The construction of new building and the addition of other supporting facilities are expected 
to fulfill the public’s need for healthcare maximally, for either those who have been 
covered by BPJS or those who have not been registered. Finally, it can fulfill the healthcare 
service need of the society universally. In addition, hospital also makes Hospital Health 
Promotion, constituting the health programs designed to bring improvement within society 
and organization or environment as the process of improving the community’s ability of 
maintaining and improving their health condition. In addition, to achieve the perfect health 
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degree, whether physically, mentally, or socially, the society should be able to identify, to 
realize their aspiration, need, and to change or to deal with their environment.

One of health promotion attempt the hospital takes is to provide information or health message 
in order to improve the knowledge and attitude to health thereby facilitating the realization of 
healthy behavior. Hospital keeps developing the health promotion activities, one of which is 
by educating the society about it. Education is an attempt of diffusing new things to make the 
society attracted and interested in doing them in their daily life. Education is also an activity 
of teaching something to the society, giving knowledge, information, and new competencies 
to create the duly life attitude and behavior. As can be seen in the wards of hospital, there is 
education and practice of Hand Hygiene. Through this activity, the participants/patients are 
expected to change from unknowing to knowing, from knowing to willing and from willing 
to capable of undertaking the intended behaviors in order to deal with their health problem.

The constraints arising in the 1945 Constitution mandates the right to social security for 
everybody; to implement the social security, the People Representative Chamber stipulates 
TAP MPR Number X/MPR/2001, assigning the President to establish a Social Security 
System. According to UU SJSN, Social Security is the basic need of reasonable life and to 
get security when accident occurs, to give the certainty of social protection and wellbeing 
for every Indonesian people. This program can secure an individual during his/her illness. 
The law mandates the establishment of BPJS, to implement it, UU BPJS has been enacted. 
Considering the UU BPJS, four Social Security Organizer Agencies have been organized: 
PT.JAMSOSTEK(Persero),PT.Taspen,PT.ASABRI(Persero),andPT.ASKES(Persero). 
UU BPJS is viewed from patient protection. According to the prevailing regulation, BPJS 
Kesehatan serves to organize a health security program. Health security, according to UU 
SJSN is organized nationally based on the social insurance and equity principles, aiming to 
ensure that the participants benefit from the healthcare and protection service in fulfilling 
the basic health need. In implementing the functions aforementioned, BPJS is in charge 
of conducting and/or receiving the participant registration; collecting and raising the dues 
from the participants and job provider; receiving dues grant from Government; managing 
the Social Security Fund for the participants’ interest; collecting and managing the data of 
social security program participants; paying benefit and/or funding the healthcare service 
corresponding to the provision of social security program; and giving information about the 
organization of social security program to the participants and society. It has been clear that 
BPJS in this case obligatorily provides information about the organization of social security 
program to the participants including giving information about the rights and the obligations 
of BPJS participants in order to be organized simultaneously throughout Indonesian areas 
with mutual cooperation principle so that cross-subsidy will occur referring to the social 
health insurance principle, in which health service with managed care principle is conducted 
in structured and multilevel manner in order to meet the objective of social security and to 
give healthcare benefit and protection in order to fulfill the basic health need, as included in 
the Article 19 clause (2) of UU SJSN and Article 19 clause (1) of SJSN stating that social 
security is organized based on the social insurance principle. The law Number 14 of 2008 
about Public Information Transparency indeed obliges the public agency to announce the 
public information including information related to public agency, information on the activity 
and performance of public agency, information on financial statement, and other information 
governed in legislation. Through information transparency, BPJS is expected to be managed 
more transparently and fairly in the future, so that the public can control the performance of 
BPJS as the public enterprise responsible to the stakeholders.

The organization of BPJS within society is still considered as having been inconsistent 
with the Law enacted in which less socialization is conducted to the society. It leads the 
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people to be confused in getting healthcare service. Many people still have not understood 
yet the requirements to undertake examination in hospital so that sometimes they should 
go home to complete their document. In addition, when they do not bring with them the 
referral document from puskesmas (public health center), they should go to puskesmas to 
get it and they often should be in queue to get it so it is very complicated to get healthcare 
service. Thus, they should go back and forth the hospital. Having arrived at hospital they 
should be in queue longer to get healthcare service. In this National Health Security (JKN) 
service procedure, the participants indeed should bring with them the referral document 
from puskesmas (public health center) because JKN applies multilevel referral system. 
Actually this referral system application is intended to prevent the patient accumulation in 
hospital because the patients with mild sickness can actually be handled in Puskesmas and 
unnecessarily go to the hospital. Additionally, such the application can prevent the wasting 
cost because of expensive cost in hospital. In addition, through this system, the quality 
and competency at primary level are expected to improve. When the participants face the 
problem during acquiring referral from the puskesmas such as the need for queuing in a long 
time, they can also acquire it from the family physician designated by BPJS. The inadequate 
socialization should be made not only to the society but also to the health personnel existing 
in the hospital and puskesmas. It is because they have not understood yet the procedure of 
healthcare for JKN participants. In addition, the limited number of personnel also affects 
the service given to the patients. It leads the service to run slowly, so that finally the society 
suffers from loss. 

The constraints the hospital face in the release of UU BPJS is INA CBGs Casemix System 
constituting a classification of patient treatment episode designed to create the relatively 
homogeneous classes in the term of resource used and containing the patients with similar 
clinical characteristics. Case Base Groups (CBGs) is the way of paying the patient’s treatment 
cost based on the relatively similar diagnoses or cases. Hospital will get payment based on 
the average cost spent by a diagnosis group. The payment system used was the Indonesian 
Case Base Groups (INA CBGs) so that the Hospital or the payer no longer needs to detail 
the billing based on the service given, but only conveys the patient’s discharge diagnosis 
and DRG (DiseaseRelatedGroup) code. The size of reimbursement for such the diagnosis 
has been agreed mutually by provide/insurance or specified by the government previously. 
The length of stay for the patient has also been estimated before corresponding to the type of 
diagnosis and diseases case. In addition to payment aspect, the use of INA CBGs system has 
other benefits as well. For patients, there is a certainty in the term of service with treatment 
priority based on the severity degree; in the presence of limited length of stay the patients get 
more attention in the term of medical measure from the hospital personnel because how long 
they stay in the hospital, the cost has been specified, and it reduces the excessive examination 
and medical instrument use by the medical personnel thereby reducing the risk the patients 
face.

As such, the socialization remains to be done to the society and the management of Puskesmas 
or hospital in order to provide the best service to society. Thus, the society will feel the best 
health security and the health Indonesian people will be created.

D. Conclusion
The enactment of UU BPJS is different from that of ASKES in which there should be 
participation and cooperation between BPJS, Hospital, and society to make the BPJS 
program run well as mentioned in the UU BPJS stating that the very significant difference 
lies in the Hospital and society that should prepare themselves for the more organized BPJS 
system according to UU BPJS. For example, in the term of payment, in Askes, any patients’ 
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expenses are assumed fully by Askes, while in BPJS, the funding system is a package; the 
hospitals throughout Indonesia have used prospective tariff system in package manner. The 
tariff size has been determined based on the disease diagnosis. Similarly, the treatment and 
the medication used have been specified. The tariff size is constant, whatever the medical 
treatment is done. This tariff packaged is called INA CBGs. Hospital is required to process 
the funding more professionally in order to make the funding obtained from BPJS effective 
and efficient to the patients and hospital, and the physicians and other medical personnel 
are required to work more professionally, BPJS requires the hospital to provide service 
more professionally according to t he rational cost so that there will be no wasting cost or 
time. The patient service in RSUD (Local General Hospital) of Sukoharjo Regency has 
been consistent with the Law Number 24 of 2011 about Social Security Organizer Agency 
(BPJS) but the implementation of BPJS has not been optimized yet because it should be 
done gradually. The government is expected to optimize the structural and infrastructural 
developments throughout Indonesia from the central to local (Regency/Municipal) level in 
the term of the need for beds in Puskesmas, referral hospital, physicians, and etc. In relation 
to INA CBGs, hospitals have attempt to manage the patient funding professionally so that 
the patients can get treatment and no time is wasted for the treatment corresponding to the 
content of UU BPJS. The hospitals have attempted to complete the facilities needed by 
the society or patient but to get the good healthcare service, there should be cooperation 
between all stakeholders. In line with the society’s awareness of joining the BPJS, there 
should be cooperation between the BPJS, hospital and society.

E. Recommendation
1. BPJS in this case should make socialization professionally to the society concerning 

the right and obligation of BPJS participant patients. In formulating its any policies, 
BPJS  is expected to deal with the problems occurring within the society concerning 
the right and obligation of participants; human resource verification should be done 
continuously to meet the need for service in Hospital in order to make the hospitals 
perform better, corresponding to the BPJS’ obligation in UU BPJS obliging the BPJS to 
provide information to the society.

2. Any regulations issued by BPJS are expected to include any services problem expected 
by the society and hospital and the regulation and legislation should be constant to 
prevent the confusion from occurring within the society or the society service officers. 
Monitoring and evaluation on the implementation of referral system should be conducted 
continuously by the government in order to ensure that every people get the healthcare 
service according to their right.
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ABSTRACT

Since the corruption is considered as extraordinary crime in Indonesia, the government also needs 
extraordinary strategic ways to prevent and eradicate it. Corruption Eradication Commission 
(KPK) as the authoritative institution in tackling and combating corruption Indonesia, need 
an advanced facilities and contemporary in interception of information, particularly in the 
investigation and prosecution level, to help the commission carry out its duty effectively. 
Nevertheless, the legal basis for the interception of information by the commission is relatively 
weak, vulnerable questioned and has failed to give legal certainty. These problems need to be 
solved due to have a strong commission and can carry out its role and function optimally. The 
paper examines the problematic of legal basis of the interception by the Commission, following 
the Constitutional Court Decision No.006/PUU-1/2003 juncto Decision No. 012-016-19/PUU-
IV/2006. By using doctrinal legal research, the research shows that: First, the specific legal 
basis of interception by KPK has been regulated in Article 12 letter (a), Law No. 30 of 2002 on 
Corruption Eradication Commission hereinafter. It also affirmed that in carry out an investigation 
and prosecution, KPK is authorized to conduct intercepts and record conversations. Second, the 
Article 12 Letter (a) has been twice brought to Constitutional Court for judicial review in 2003 
and 2006. Through the Decision No. 006/PUU-1/2003, Constitutional Court rejected the petition 
of the applicant, then Article 12 Letter (a) declared remain constitutional, but since the Article 12 
Letter (a) restricting human rights and to prevent any possible abuse of power in intercepting and 
recording, the Constitutional Court ordered to made a specific legislation to regulate the terms 
and procedure for intercepting and recording information. The same situation also happened in 
the second judicial review, through the decision No. 012-016/PUU-IV/2006, the Constitutional 
Court recalls creating a specific legislation to regulate the terms and procedure for intercepting 
and recording information in line with the provision of Article 28 (A) Paragraph (2) of the 1945 
Constitution. Third, the President and Parliament till nowadays not yet formed a legislation 
concerning the terms and procedure for intercepting and recording information as mandated by 
the Constitutional Court. Fourth, the nature of Constitutional Court decision is final, binding 
and shall be carried out. Therefore, by disregard the decision result regulations governing the 
authority of KPK to conduct interception become weak and loss of legal certainty. The paper 
recommends that the President and Parliament formed a Law concerning terms and procedures 
for intercepting and recording information, immediately.
Keywords: Corruption Eradication Commission (KPK), Authority of Interception, Judicial 
Review, Constitutional Court.    
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INTRODUCTION

The issue of corruption in Indonesia continues to make daily headlines in the Indonesian media 
and generates much heated debate and fierce discussion. Its number has steadily increased from 
year to year, both in terms of the number of cases happened, the number of a state financial loss 
that increases significantly, and in term of quality and mode of crimes that are more advanced 
and systematic, and the scope is getting wider. Nowadays, corruption has entered into all aspects 
and public life space.

The increased corruption that is more massive and uncontrolled will bring disaster not only 
for the national economy, but also for our nation and state as a whole. The corruption that is 
getting extensive and systematic is basically a violation of social rights and economical rights 
of the people, and therefore corruption can no longer be classed as an ordinary crime, but it has 
changed its status into an extraordinary crime. And absolutely, the eradication of corruption can 
no longer be done by just the ordinary ways, but it needs to take the extraordinary strategies.

RomliAtmasasmita also argues that “with regard to the development of corruption, both in terms 
of the quantity and quality, and after making a review in depth, it is no exaggeration to say 
that corruption in Indonesia is not an ordinary crime but it is already an extra ordinary crime. 
Furthermore, if it examined in terms of the consequences or negative impact which indeed 
destructive to the lives of people in Indonesia since the New Order government to date, it is clear 
that the corruption is a deprivation of economic and social rights of the people of Indonesia.1

Like a disease, corruption in Indonesia has evolved in three stages, namely elitist, endemic and 
systemic. At the stage of elitist, corruption is still a typical social pathology in the elite/officials. 
At the stage of endemic, it will reach the broad layers of society. Then at the stage of critical, 
corruption has become systemic, every individual in the system gets similar disease. Perhaps the 
disease of corruption in this country has reached the stage of systemic.2

Law enforcement to combat corruption that has been done conventionally has been proven into 
a deadlock and failure. To overcome this issue, it is necessary to have law enforcement methods 
that are more sophisticated by creating a special agency that has comprehensive authority, 
independent, supported by facilities and infrastructure of a modern and free from interference 
power anywhere, so that such special agency shall be able to work optimally, intensive, effective, 
professional and sustainable.

Based on the order of Article 43 of Law No. 31 Year 1999 on the Corruption EradicationAct, 
as amended by Act No. 20 Year 2001 in junction with Law No. 30 Year 2002 on Corruption 
Eradication Commission in Indonesia has set up special bodies named the Commission for the 
Eradication of Corruption, hereinafter referred to as the Corruption Eradication Commission, or 
commonly abbreviated in Indonesian Language as KPK.

Article 3 of Law No. 30 Year 2002 on the KPK asserts that the KPK is a state institution in 
carrying out its duties and powers are independent and free from the power of any.KPK in its duty 
to eradicate corruption, which is so massive, requires modern means to support its performance, 
so that the implementation of the functions can be run more effectively, efficiently and can be 
managed in order to be optimized in accordance with the high expectations of the public.

Furthermore, based on Article 12 point (a) of Law No. 30 Year 2002 on the Corruption 
Eradication Commission, the Commission in carrying out the task of investigation, investigation 

1 RomliAtmasasmita,2002, Korupsi, Good Governance danKomisi Anti Korupsi di Indonesia, National Law 
Development Agency, Ministry of Justice and Human Rights, Jakarta, p. 25.

2 Abu Fida’ Abdur Rafi, 2006, TerapiPenyakitKorupsidenganTazkiyatunNafs (PenyucianJiwa), Jakarta, 
Republika, p. xxi.
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and prosecution was given the authority to conduct wiretaps and record conversations.

The interception by the KPK also implicitly regulated in Law No. 11 Year 2008 on Electronic 
Information and Transactions. Article 31 Paragraph (1) and (2) of the Act basically categorizes 
the act of wiretapping or interception on electronic information and/or electronic documents 
into a computer and/or electronic systems of certain property of others as prohibited action and 
punishable by imprisonment 10 (ten) years and/or a fine ofIDR. 800,000,000,- (eight hundred 
million Rupiahs). However, Article 3 Paragraph (3) of the Act provides an exception to the 
interception conducted within the framework of law enforcement at the request of the police, 
prosecutors and/or other law enforcement institutions established by law. And KPK is one of the 
law enforcement institution referred to by article 3, Paragraph (3) of the Act.

Interception authority owned by the KPK, although admitted by many parties to be a powerful 
tool that is able to optimize the performance of the KPK, but in practice then generated a lot of 
prolonged debate. Pros and cons of the interception authority are still being debated that never 
ends.

Act of KPK did not give an explanation about the meaning of interception, when the KPK may 
conduct wiretaps, how the mechanism, how long the data is stored and so forth, so that the KPK 
in conducting wiretaps did not have guidelines that can be used as a juridical technical reference.

Law No. 11 Year 2008 on Electronic Information and Transactions, the Elucidation of Article 
31 Paragraph (1) gives the sense of interception or wiretaps is activities for listening, recording, 
diverting, altering, inhibiting, and/or notingthe transmission of Electronic Information and/or 
Electronic Document which is not for public, either use a wired network or wireless network 
communication, such as the emission of electromagnetic or radio frequency.

KPK interceptionauthority got contentious the public. Privileges of KPK to conduct wiretaps are 
often considered to be contrary to the obligation of the state to protect the rights of all citizens. 
The authority is also often considered to be inconsistent with the constitutional rights of the 
people as guaranteed in the 1945 Constitution.

The regulation that is often presented as a rejected argument to the authority of interception by 
the KPK is the provision of Article 28F of the 1945 Constitution which stipulates that “Everyone 
has the right to communicate and obtain information to develop personal and social environment 
as well as the right to seek, obtain, possess, store, process, and deliver information using all 
available channels.”

But on the other hand there are also some people who really appreciate interception authority 
owned by KPK. For supporting community, interception authority owned by KPK is considered 
a very powerful weapon, useful as a correct method of inquiry and investigation in investigating 
crimes with advanced mode. Interception by the KPK also assessed as qualified detection 
equipment for various acts of corruption. And the KPK in the journey has proved that its 
interception authority has helped facilitating the performance of the Commission in exposing 
cases of corruption committed by well-known figures. KPKinterception authority recognized to 
have positive correlation supporting the Commission’s success in creating a deterrent effect, or 
at least give a lesson to the officials so that they are careful in performing their basic tasks, and 
strive to not deal with the KPK.

Massive and cultured corruption in Indonesia, actually need of the means of prevention and 
control of corruption which are cultured as well. And one of the cultured facilities and modern 
forms is given the authority to conduct wiretaps to institute called KPK, so that corruption cases 
can be handled effectively and optimally.

However, the regulations governing the powers and the procedures of interception by the KPK, 
it is still being debated, both by law enforcement in addition to the Commission, legal experts 
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and by society in general. This problem should be given a way out, because the condition is quite 
upsettingthe performance of the Commission. In fact, if the Commission is able to carry out 
their duties and roles well, supposed to be implicated minimizing corruption cases, and with the 
reduction of corruption in Indonesia will also be a positive impact on the growing prosperity of 
the community. Based on the background of the problems as described above, the author intends 
to seek a solution by filing papers with the title The Problematic of Legal Foundation of 
Interception	Authority	by	Commission	of	Corruption	Eradication	of	Republic	Indonesia	
after Decision of Constitutional Court

DISCUSSION

1.	 The	Corruption	Eradication	Commission	and	Its	Authorities
Corruption Eradication Commission was established by Law No. 30 Year 2002 on the 
Corruption Eradication Commission, or commonly abbreviated as KPK. The Corruption 
Eradication Commission or KPK is a state institution in carrying out its duties and powers 
are independent and free from the power of any. In this provision what is meant by “‘power 
of any” is the power that can influence the duties and authorities of the Commission or the 
commission members individually from the executive, legislative, judicial, or other parties 
related to corruption cases or circumstances and situations and any reasons.3

The commission was created with the aim to improve the effectiveness and efficiency of the 
efforts to eradicate corruption.

Under the provisions of Article 6 of Law No. 30 Year 2002, the KPK has the following tasks:
a. Coordinating with authorized institutions to eradicate corruption.In performing its task 

of coordination, the KPK is authorized to: 
1) coordinate investigations, indictments, and prosecutions against criminal acts of 

corruption;
2) implement a reporting system for the purposes of eradicating corruption;
3) request information on acts withthe purpose of eradicating corruption from relevant 

institutions;
4) arrange opinion hearings and meetings with institutions authorized to eradicate 

corruption; and
5) request for reports from relevant institutions pertaining to the prevention of criminal 

acts of corruption.
b. Supervising authorized institutions in their activities of eradicating corruption. As is the 

authorized institution are the BPK, BPKP, Inspectorate of the Department or of Non-
Department Governmental Institutions.In performing its task of supervision, the KPK 
is authorized to:
1) to conduct surveillance, research, and studies on institutions whose tasks and 

authority are relevant in the fight against corruption, as well as on institutions that 
perform public service.

2) to take over an indictment or a prosecution process against a corruptor, that is at that 
time being performed by the Police or the Prosecutor’s Office.

Should the KPK takes over an indictment or a prosecution process, the Police or the 
Prosecutor’s Office is obliged to hand over the suspect along with all the case files and 
other documents and evidence within 14 working days, since the date the request from 
the KPK was received. The process of handing over proceedings (suspect along with 

3 ErmansjahDjaya, 2013, MemberantasKorupsibersama KPK, Jakarta, SinarGrafika, p. 257.
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all the case files and other documents and evidence) to the KPK should be carried out 
by formulating and signing a hand-overstatement so as to ensure that all the tasks and 
authority of the Police or theProsecutor’s Office will fall to KPK during the hand-over 
event.4

The process of taking over an indictment or a prosecution process will be carried out by 
the KPK should the following conditions prevail:
a) report by a member of the general public about an act of corruption has been 

ignored.
b) the processing of the corruption case goes on for too long or is delayed without a 

valid reason.
c) the handling of the corruption case had been manipulated so as to protect the 

corruptor. The corruption case has been hampered by executive, legislative, or 
judicial interference, or

d) any other circumstances where the Police or the Prosecutor’s Office is unable to 
carry out the case responsibly and adequately.

c. Conducting investigations, indictments, and prosecutions against criminal acts of 
corruption which involves law enforcement officers, government executives, or other 
parties connected to corrupt acts committed by law enforcement officers or government 
executives, have attracted the attention and the dismay of the general public, and/or 
involves a loss to the State of at least IDR. 1,000,000,000 (one billion rupiah).5

In performing its investigation, indictment, and prosecution tasks, the KPK is authorized 
to:
a) tap into communication lines and record conversations.
b) order the relevant institution to ban an individual(s) from travelling abroad.
c) request information from banks or other financial institutions about the financial 

details of a suspect or defendant.
d) order banks or other financial institutions to block accounts suspected to harbor the 

gains of corrupt activities of a suspect, defendant, or other connected parties.
e) order the superior of a suspect to temporarily terminate the suspect from office.
f) request data on the wealth and tax details of a suspect or defendant from the relevant 

institutions.
g) temporarily halt financial transactions, trade transactions, and other forms of 

contract, or to temporarily annul permits, licenses, and concessions owned by 
suspects or defendants, assuming that preliminary evidence points to connections 
to a corruption case currently being investigated.

h) request assistance from Interpol Indonesia or the law enforcement institutions of 
other nations to conduct searches, arrests, and confiscations in foreign countries.

i) request assistance from the Police or other relevant institutions to conduct 
arrests, confinements, raids, and confiscations in corruption cases currently under 
investigation.

d. Preventing criminal acts of corruption.

In performing the prevention tasks, the KPK is authorized to conduct the following 
preventive measures:
a) to construct lists and conduct checks on reports on the wealth of government 

executives.
b) to receive reports on, and decide on the status of gratification.
c) to run anti-corruption education programs on every level of education.

4 LilikMulyadi, 2007, PembalikanBebanPembuktianTindakPidanaKorupsi, Bandung, PT Alumni, p. 101.
5 AdamiChazawi, 2016,HukumPidanaKorupsi di Indonesia, Jakarta, PT RajaGrafindoPersada, p. 390.
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d) to design and push for the implementation of a socialization program against 
criminal acts of corruption.

e) to conduct anti-corruption campaigns for the benefit of the general public.
f) to conduct bilateral or multilateral co-operations in the context of 

eradicatingcorruption.
e. Monitoring the governing of the state.
In performing its monitoring tasks, the KPK is authorized to:
a) conduct reviews of the administration management systems of all State institutions.
b) to provide suggestions to the leaders of State agencies, should the KPK’s reviews 

reveal an administration management system that is prone to corruption.
c) to report to the President, the Parliament, and the State Auditor, should the 

suggestions of the KPK be ignored by potentially corrupt State agencies.

With the establishment of the KPK, the State Officials Wealth Audit Commission, or 
what Indonesians called as KomisiPemeriksaKekayaanPenyelenggara Negara (KPKPN) 
referred to in Law No. 28 Year 1999 on Clean State Organizer and Free from Corruption, 
Collusion and Nepotism became part of the duties and authorities of the KPK.6

2.	 Interception	and	the	Authority	of	the	KPK
Interception is a means of contemporary, sophisticated and very effective way to dismantle 
corruption. However, although the method of interception have the power to be effective in 
law enforcement and is needed by theKPK in carrying out arresting criminals, interception 
also susceptible rubbing against the protection of Human Rights guaranteed by the 1945 
Constitution.

The term interception used in the Indonesian language in the context of communication, in fact 
refers to the term “interception” and historically originated from the word “eavesdropping”. 
Furthermore, in accordance with the development of technology, evolving as the term 
“interception” refer to the term “interception”. At first glance it seems that some foreign 
terms that have different meanings, because the edges in question is an act whose aim is to 
obtain information that is communicated by the parties. But technically that term actually 
has a slightly different sense.7

The understanding of the term “eavesdropping” actually refers to the act of overhearing 
(listening) on   the parties to communicate verbally or orally (aural communication), where it 
can be done manually or by using a specific tool.

Measures commonl y  done in eavesdropping is by hearing directly from those who are 
talking or using a listener (listening device) such as bugs8 and parabolic microphone9 to 
listen to and/or to record the conversation.10

Interception refers more to eavesdrop on communications of the parties done by using a 
specific tool or attaches additions (tapping) on   the cable channel communication facility 
telecommunications network (wire communication), which generally use a cable (wire), 

6 ibid.
7 EdmonMakarim, 2010, AnalisisTerhadapKontroversiRancanganPeraturanPemerintahTentang Tata Cara 

Intervensi yang SesuaidenganHukum (Lawful Interception), Journal of Law and Development, Vol. 40 No 2, 
April 2010.

8  Bug is a tool in the form of small (mini) that can be placed either on the body or hidden that serves to transmit 
information to the conversation in a space of a receiving device so that a conversation can be heard or recorded.

9  Parabolic Microphone is a communication tool such as a satellite dish that has the ability to listen to conversations 
from a distance.

10 op cit.
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therefore called interception. Furthermore, in line with the development of communication 
technology, the communication is no longer only done through the wires, but can also be 
done wirelessly (wireless) so that later developed recording by connecting a wire directly to 
the central switch communication (switching center) hosted by the telecom operator specific 
the purpose of obtaining direct access to the system held by telecom operators and will make 
the recording automatically and immediately without having to ask the operator to do the 
recording.

The interception, is actually refers to the act of obtaining information by intercepting packets 
of information that is communicated by the parties in electronic (electronic communication). 
As like the actions of law enforcement officers in checking and confiscating correspondence 
from the carrier of letters addressed to the suspect in the investigation of an offense as 
provided in Article 43 and Article 49 of Law No. 8 Year 1981 on Criminal Procedure.

Currently interception has been commonly used as a synonym of interception. Interception 
often translated as all measures to intercept or obtain information both in oral or electronic 
form, either in the form of online and offline. Interception subsequently used for the prevention 
or alleviation of national security, for example, carried out by intelligence and can also be used 
for the sake of investigation, investigation and evidentiary purposes in court.

The official definition of the interception confirmed in the Elucidation of Article 31 
paragraph (1) of the Electronic Information and Transactions Law which states that the 
definition of interception or interception are activities for listening, recording, diverting, 
altering, inhibiting, and/or notingthe transmission of Electronic Information and/or 
Electronic Document that is not for public, either use a wired network or wireless network 
communication, such as the emission of electromagnetic or radio frequency.

It should be recognized that the tapping method does have appeal and give a new color in 
the conduct of investigations until evidentiary in corruption court. Interceptionhas functions 
that are urgent for the KPK to carry out prevention and control of corruption. Johan Budi as 
former KPK spokesman, confirmed that 30% of the cases handled by the KPK, especially 
for cases caught red-handed, is the result of interception method. With the interception 
authority, the KPK managed to capture and trap the target of investigation through red-
handed operations or in Indonesian language called “operasitangkaptangan” (OTT). Some 
central figure caught red-handed by the Commission include the prosecutor Urip Tri 
Gunawan, ArtalytaSuryani, Attorney for Civil and State AdministrativeUntungUjiSantoso, 
DewiYasinLimpo, Adriyansyah, LutfiHasanIshaq, Al-Amin Nasution, BulyanRoyan, Abdul 
Hadi Jamal , ChairunNissa and others.

The debate regarding on the use of the interception method has been ongoing since the 
inception of the legislation authorizing interception done for specific purposes. Complaint 
against interception carried out by the KPK in general put forward by the advocates who 
feel clients’ interests are harassed, so that they perform a variety of legal actions in defense 
of both in the process of proving in court or by submitting to judicial/constitutional review 
to the Constitutional Court. Therefore, although the interception/interception by the KPK 
has proven to be very effective in ensnaringcorruptor, but the steps taken by the KPK must 
remain consistent and absolutely should not be contrary to the provisions of the legislation 
in force. And the legal basis is also not allowed to conflict with the Constitution.

3.	 Interception	in	the	Perspective	of	Human	Rights	and	the	Constitution
Constitution, it can simply be defined as a document containing the rules to keep the 
organization running.11 Organizations referred to various forms and complexity of its 

11 Jimly Asshiddiqie, 2005, KonstitusiBernegara, Malang, Setara Press, p. 6.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 66

structure. State as one form of organization, in general always have a script that called 
the Constitution. Under the concept of Constitution also included the understanding on the 
written rules, customs and state conventions that determines the arrangement of position of 
the state organs, regulate relations between the state organs and regulate relations between 
the organs with the citizens.12Every constitution of a modern state, it always includes the 
protection of Human Rights of its citizens.

BagirManan argued that the development of world human rights and constitutionalism 
produceda modern constitutional document, which generally includes a guarantee of 
protection and promotion of Human Rights. Guarantees in the Constitution as the supreme 
legal basis means that Human Rights cannot be violated or disregarded by lower regulations 
as well as by state action that should be subject to the Constitution. This is where it can be 
seen function to guarantee the protection and promotion of Human Rights as limiting the 
state power.13

Harjono, a former Commissioner of the Indonesian Constitutional Court declared 
that every state Constitution always uphold democracy and the basic principles of a 
constitutional democracy that is freedom. Every democracy has the goal of freedom.14 While 
MasykuriAbdillah said that the principles of democracy consists of the principles of equality, 
freedom, and pluralism.15

Indonesia as a country based on the rule of law and the Constitution. The statement by M. 
MangunsongParlin, means that the Constitution has the highest position in the legal order 
of a country, so that the 1945 Constitution is the fundamental rules of the Indonesian nation 
and the guidelines for legislators in reviewing and making products of law.16

Indonesia as a democratic state, upholds and guarantees and protects the rights of all citizens. 
The guarantee of human rights is a symbol of a state of law, so that in every Constitution of a 
state of law must be found the guarantee of Human Rights, in particular to its own citizens. 
Human Rights itself covers various aspects of human life, from the right in the political 
field, the right to communicate, the right to freedom of speech and opinion, and so on.17

The Indonesian Constitution does not set firmly on the interception. The 1945 Constitution 
after the amendment simply confirms that the freedom of association and assembly, issued 
thoughts with oral and written and so regulated by law (Article 28). Then in Article 28E 
paragraph (2) also states that “Everyone has the right to freedom of belief to believe, express 
thoughts and attitudes in accordance with his conscience”. Another firmer Article give the 
right to communicate and obtain information is section 28F as has been stated in the previous 
description.

Law number 39 Year 1999 on Human Rights, which is the mandate of the Constitution, also 
not mentioned about interception. In Article 32 confirms that the freedom and secrecy in the 
relationship of correspondence including communications links through electronic means 
should not be disturbed except on the orders of the judge.

12 JimlyAsshiddiqie, 2005, KonstitusidanKonstitusionalisme Indonesia, EdisiRefisi, Jakarta, Konstitusi Press, p. 
19.

13 BaqirManan, 1997, BeberapaMasalahHukum Tata Negara Indonesia, Bandung, Alumni, p. 45.
14 Harjono, 2009, TransformasiDemokrasi, Jakarta, SekretariatJenderaldanKepaniteraanMahkamahKonstitusi, p. 

24.
15  TIM ICCE UIN SyarifHidayatullah, 2005, Demokrasi, HAM danMasyarakatMadani, Jakarta, Prenada Media, 

p. 122.
16 Majda El-Muhtaj, 2005, HakAsasiManusiadalamKonstitusi Indonesia dari UUD 1945 sampaidenganAmandemen 

UUD 1945 Tahun 2002, Jakarta, KencanaPrenada Media Group, p. 35.
17 Soeharto, 2007, PerlindunganHakTersangka, Terdakwa, 

danKorbanTindakPidanaTerorismedalamSistemPeradilanPidana Indonesia, Bandung, p. 11.
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If we see some particular provisions in the Constitution and the Law on Human Rights, as has 
been stated above, we can conclude that the actual interception is contrary to several Articles 
in the Constitution and violates the Human Rights of citizens. However, when looking at the 
substance of Article 28J Paragraph (2) of the 1945 Constitution, which states that “in carrying 
out the rights and freedom of each person shall be subject to the restrictions set forth by law, 
with the sole purpose of securing due recognition and respect for the rights and freedoms 
of others and to meet the demands of a fair in accordance with considerations of morality, 
religious values, security and public order in a democratic society”, then interception can 
be done by those who are authorized, as long as that authority is set forth in the legislation.

Article 28A is the closing Article of Chapter XA of the 1945 Constitution that regulates Human 
Rights. Based on historical interpretation, as stated by Patrialis Akbar and SaefuddinLukman, 
a former People’s Consultative Assembly when it designed the 1945 Amendment, explained 
that Article 28J was intended to restrict Article 28A through Article 28I of Chapter XA of 
the 1945 Constitution. Conditions of Human Rights set out in Constitution are not absolute, 
but can be limited. However, the limitation must be done with alegal protection framed in 
the form of legislation.

4.	 Judicial	Review	on	Interception	Legal	Basis	by	KPK
In the perspective of the law, in fact there are many laws governing the interception/
interception. Law referred to, among others, is Law No. 15 Year 2003 on Stipulation of 
Government Regulation in Lieu of Law No. 1 Year 2002 on Combating Criminal Acts of 
Terrorism Become Law, Law Number 35 Year 2009 on Narcotics, Law No. 5 of 1997 on 
Psychotropic Substances, Law No. 30 of 2002 on the KPK, and Law No. 11 Year 2008 on 
Electronic Information and Transactions. And based on various provisions are otherwise 
authorized to wiretap is not only the KPK, but several other state agencies such as BIN, 
BNN, Investigator of Criminal Acts of Terrorism and others. Nevertheless, the most 
dominant of serious attention and many questioned on the strength of the law is the authority 
of interception owned by KPK. This phenomenon is understandable, because the presence 
of theKPK is acknowledged to have bothered the freedom of the corruptors who up to now 
had been free to move and difficult to be punished due to the weak of law enforcement in 
Indonesia.

The legal basis ofinterception authority by the KPK under Article 12 letter a of Law Number 
30 Year 2002 on Corruption Eradication Commission and Article 31 paragraph (3) of Law 
Number 11 Year 2008 on Electronic Information and Transactions.

Article 12 letter a of Law No. 30 Year 2002 stipulates that: In carrying out the task of 
investigation, and prosecution as referred to in Article 6 letter c, the KPK is authorized to: a. 
Interception and record conversations.

The Article 6 letter c referred to in Article 12 states that the Corruption Eradication 
Commission has the task: c. investigation, and prosecution of corruption. Thus, if Article 
6 letter c and Article 12 letter a combined, then it is understandable that the KPK has a 
duty to investigate, and prosecution of corruption. And in carrying out this task the KPK is 
authorized to conduct interception and recording conversations.

It is unfortunate that the regulations governing the interception authority by the KPK 
as stipulated in Article 12 letter a is too short, so it cannot be used as guidelines by the 
Commission which is comprehensible and widely considered to be multiple interpretations 
among the public.
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In summary these regulations, causing Article 12 point a of Law No. 30 Year 2002, has twice 
test the material (to judicial/constitutional review) to the Constitutional Court, because it 
is contrary to Article 28D paragraph (1), Article 28F and Article 28G paragraph (1) of the 
1945 Constitution Article 28D (1) states “Every person has the right to recognition, security, 
protection, and legal certainty and equal treatment before the law”. Interception settings in 
Article 12 letter a of the Corruption Eradication Commission Act considered not to provide 
legal certainty. Whereas Article 28F states that “Every person has the right to communicate 
and obtain information to develop personal and social environment as well as the right to 
seek, obtain, possess, store, process and convey information by using all available channels”. 
Interception by anyone in relation to Article 28F of the 1945 Constitution violates Human 
Rights.

As for Article 28G paragraph (1) provides guidelines that “Every person has the right to 
protection of self, family, honor, dignity, and property under his control and has the right 
to feel secure and protected from the threat of fear to do or not to do something which is 
Rights”. Under Article 28G paragraph (1), the intercept/interception is considered threatening 
and intimidating for someone to do something. Judicial review of Article 12 letter a of 
the Corruption Eradication Commission Act, which was first held in 2003, submitted by 
State Officials Wealth Audit Commission. The Constitutional Court through Decision No. 
006/PUU-1/2003 states rejected the request of the applicant. Thus interception authority 
possessed by KPK as stipulated in Article 12 letter a of Law Number 30 Year 2002 on 
the Corruption Eradication Commission is still constitutional. The Court explained that the 
right to privacy is not part of the rights that cannot be reduced under any circumstances 
(non-derogable rights), so that the country could be limited to the implementation of these 
rights by using the law, as stipulated in Article 28A (2) of the 1945 Constitution. Article 28J 
paragraph (2) of the 1945 Constitution affirms that “In carrying out the rights and freedoms 
of each person shall be subject to restrictions set forth by law, with the sole purpose of 
securing due recognition and respect for the rights and freedoms of others and to meet the 
demands of a fair in accordance with considerations of morality, religious values, security 
and public order in a democratic society”.18

However, in Decision Number 006/PUU-1/2003, the Constitutional Court also affirmed that 
in order to prevent any possible abuse of power in interception and recording, the Court 
found necessary to stipulate a set of rules about the terms and procedures for the interception 
and recording with the law.

Thus, although the Constitutional Court rejected the petition, but in Decision No. 006/PUU-
1/2003, the Court instructs that since interception has restricted Human Rights, then the 
terms and procedures for interception and recording must be regulated by law. This is in line 
with the substance of Article 28J paragraph (2) of the 1945 Constitution.

Subsequently in 2006, Article 12 Paragraph (a) of the Corruption Eradication Commission 
Act is again test the material for the second time to the Constitutional Court. Judicial review 
filed by MulyanaWirakusuma. And the Constitutional Court through Decision Number 
012-016-019/PUU-IV/2006 also states rejected the request of the applicant. In its legal 
considerations, the Court stated that Article 12 Paragraph (a) of Law Number 30 Year 2002 
has been petitioned filed by State Officials Wealth Audit Commission with the decision 
stated ‘Request is denied’.

The denial was based on the provisions of Article 60 of Law No. 24 Year 2003 as amended 
by Law No. 8 Year 2011 on the Constitutional Court which confirms that “Against the 
substance of paragraphs, Articles, and/or sections of the laws that have been tested cannot 

18 Constitutional Court Decision No. 006/PUU-1/2003.
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be petitioned back”. However, in accordance with the provisions of Article 42 paragraph 
(2) of Constitutional Court Regulation Number 06/PMK/2005 regarding on the Guidelines 
for Proceedings in the Constitutional Review Case, regulated exceptions that the substance 
of paragraphs, Articles and/or sections in the legislation that has been reviewed can be 
petitioned back if there are different reasons constitutionality. In a second constitutional 
review of Article 12 letter a of the Corruption Eradication Commission, the Court stated 
there are no constitutional reasons are different, so the petition on the unconstitutionality of 
Article 12 point a of Law Number 30 Year 2002 is unwarranted.19

Nevertheless, the Constitutional Court Decision Number 012-016-019/PUU-IV/2006 of 
the Constitutional Court recalled that due to interception and recording of conversations 
is a limitation of human rights, then such restrictions can only be done by law, as defined 
by Article 28J paragraph (2) of the 1945 Constitution. Referred Act recommended to 
formulate among others: who is authorized to issue the orders of interception/interception 
and recording of the conversation, and whether the command of interception/interception 
and recording of the conversation can only be issued after sufficient preliminary evidence 
obtained, which means that tapping and recording of the conversation was necessary to 
enhance the evidence, or even tapping and recording of conversations can be performed to 
find enough preliminary evidence. In accordance with the order of Article 28J paragraph (2) 
of the 1945 Constitution, it must be regulated by law, in order to avoid the abuse of authority 
that violates Human Rights.

The importance of tapping arrangement in the frame of legislation also indicated the 
Constitutional Court in conducting judicial review of Article 31 paragraph (4) of Law No. 
11 Year 2008 on Electronic Information and Transactions Act.

As mentioned in the previous description that the interception authority by the KPK also 
implicitly regulated in Article 31 paragraph (3) of Law No. 11 Year 2008.

Article 31 of Electronic Information and Transactions Act is on Chapter VII governing the 
prohibited conduct. At the time the law was enacted, Article 31, consisting of four paragraphs, 
states: Including prohibited actions: (1) Any person who willfully and without authority 
or unlawfully intercepting or interception on Electronic Information and/or Electronic 
Documents in a computer and/or certain Electronic Systems belongs to someone else. (2) Any 
person who willfully and without authority or unlawfully intercepting on the transmission 
of Electronic Information and/or Electronic Documents that are not for public, from, to and 
within a particular computer and/or Electronic Systems of others, both of which are not nor 
cause any changes or cause the changes, omissions and/or termination of the Electronic 
Information and/or Electronic Document being transmitted. (3) Except interception referred 
to in paragraph (1) and (2), interception is carried out in the framework of law enforcement 
at the request of police, prosecutors, and/or other law enforcement institutions established 
by law. (4) Further provisions concerning to the procedures for interception referred to in 
paragraph (3) shall be regulated by Government Regulation.

Pursuant to the Article 31 paragraph (1) and (2) of the Electronic Information and Transactions 
categorizes the act of interception or interception on electronic information and/or electronic 
documents into a computer and/or electronic of others is included prohibited and punishable 
by imprisonment maximum of 10 (ten) years and/or a fine of IDR. 800,000,000.00 (eight 
hundred million rupiah). However, Article 3 paragraph (3) of the Act provides an exception 
to the interception conducted within the framework of law enforcement at the request of the 
police, prosecutors and/or other law enforcement institutions established by law.

19 Constitutional Court Decision No. 012-016-019/PUU-IV/2006.
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Article 31 paragraph (3) of Act No. 11 Year 2008 does not explicitly mention the KPK, 
however, the KPK is one of the law enforcement agency that has the authority to conduct 
interception under the law, so that the Commission is including the law enforcement agency 
that is intended by Article 31 paragraph (3).

In the course of Article 31 paragraph (4) of the Electronic Information and Transactions Act 
which set out regarding on interception is further stipulated by Government Regulation, are 
not free from legal efforts to judicial/constitutional review.

Constitutional review of Article 31 paragraph (4) of the Electronic Information and 
Transactions Act initiated when the Administrator held a seminar on Procedures for 
Interception (Lawful Interseption) in Jakarta. The seminar is intended to enrich the material/
Bill of Government Regulation which is in the process of harmonization in the Ministry of 
Law and Human Rights. The Bill is intended to carry out the mandate of Article 31 paragraph 
(4) of the Electronic Information and Transactions Act and is targeted to be ratified at the 
latest in April 2010, as the mandate of Article 54 paragraph (2) Electronic Information and 
Transactions Act which states that Government Regulation should have been defined more 
than 2 (two) years after the enactment of the Electronic Information and Transactions Act. 
While the Electronic Information and Transactions Act is set on 21 April 2008.

TifatulSembiring who at the time served as Minister of Communications and Information 
explained that the Government Regulation on Procedures of Interception or Interception is 
expected to strengthen the authority of the police, prosecutors and the KPK in carrying out 
law enforcement duties.

But before the Bill set, on January 19th, 2010, Article 31, paragraph (4) of the requested 
constitutional review to the Constitutional Court by two Advocates named Angggara and 
SupriyadiWidodoEddyono and a researcher named Wahyudi, because Article 31 paragraph 
(4) is considered contrary to Article 28G paragraph (1) and Article 28J paragraph (2). In its 
legal considerations, the Court is consistent with the two previous decision, namely Decision 
Number 006/PUU-I/2003 and Decision Number 012-016-019/PUU-IV/2006 stating that it 
is necessary to establish rules on Terms and Procedures of Interception in the frame of 
law, not in the form of Government Regulation as mandated in Article 31 paragraph (4) 
of the Electronic Information and Transactions Act. The Court argued that Government 
Regulation cannot set restrictions on Human Rights. Form of Government Regulation is 
only an administrative arrangement and does not have the authority to accommodate the 
limitations of Human Rights.20

Decision of Constitutional Court Number 005/PUU-VIII/2010 states granted the petition, 
stating that Article 31 paragraph (4) of Law Number 11 Year 2008 regarding Electronic 
Information and Transactions Act contrary to the 1945 Constitution, and stated that Article 
31 paragraph (4) of Law No. 11 Year 2008 on Electronic Information and Transactions Act 
does not have binding legal force.

Based on the three Constitutional Court Decision, as explained above, the Decision Number 
006/PUU-I/2003, Decision Number 012-016-019/PUU-IV/2006 and Decision Number 
005/PUU-VIII/2010 entirely ordered made a regulation on the Terms and Procedures of 
Interception and Recording Conversations in the form of law.

It is unfortunate that the laws mandated by three of the Constitutional Court Decision since 
2003, repeated in 2006 and last in 2010 until now has not been realized. Actually, the Court 
did not require that the rule of Terms of Procedures of Interception set forth in a separate 
Act, but can be contained in the relating Act, for example, accommodated in an amendment 

20 ibid., p. 70.
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of the Electronic Information and Transactions Act, the Corruption Eradication Act or in the 
Criminal Procedure Code which is currently in the process of amendment. But the substance 
of the charge of the Terms and Procedures for Interception and Recording it at least should 
include: (i) the authority to perform, instruct, or request to interception, (ii) the purpose of 
interception is specific, (iii) the permission of a supervisor or a judge before interception, 
surveillance of interception, (iv) use the result of interception, (v) the mechanism of 
complaint by the injured party.21

In the Bill of Criminal Procedure Code, for example, interception procedures already 
accommodated in Article 83 and 84, but the content contained in these two Articles is still 
very low, so that the substance has not been fulfilling the mandate of the Constitutional 
Court. In principle, Article 83 and Article 84 of the Bill of Criminal Procedure Code 
prohibitsinterception against someone. Interception is justified only if the communication 
is associated with serious crime, or alleged to be going on a serious criminal offense. The 
Bill of Criminal Procedure Code also provides for the classification of 20 types of crime 
that can be tapped, requires a preliminary license from the examiner judges and after getting 
permission, the supervisor of investigator issued a warrant for interception. However the 
setting in the Articles 83 and 84 of the Bill Criminal Procedure Code is not yet complete 
covering all aspects mandated by the Constitutional Court, so that it needs to be improved.

From the description that has been described above, it can be taken an understanding that in 
the perspective of the Constitution, interception carried out by the Commission are basically 
categorized violate the human rights of citizens. However justified or appropriate with 
the Constitution if the requirements and procedures of interception set in the regulation 
framed in the form of law. The Constitutional Court Decision Number 006/PUU-I/2003 in 
junction with Constitutional Court Decision Number 012-016-019/PUU-IV/2006, mandated 
to establish laws on the terms and procedures for interception/interception and recording 
conversations. Constitutional Court Decision Number 005/PUU-VIII/2010 also mandated 
to set up the Act on the terms and procedures for interception/interception and recording 
conversations.

Despite that there were three Constitutional Court ordered the establishment of the Act on 
the Procedure for Interception and Recording Conversations, but the law that the Court 
ordered, up to now has not been realized. Since, the Constitutional Court Decision is final 
and binding, Article 10 paragraph (1) of Law No. 24 Year 2003 as amended by Law No. 8 
Year 2011 on the Constitutional Court stated that “Decision of the Constitutional Court is 
final in constitutional review”, and Article 47 of the Constitutional Court Act also confirmed 
that the “Decision the Constitutional Court had permanent legal power since completed 
pronounced in a plenary session open to the public”. Constitutional CourtDecision is final 
and binding, so there is no remedy to review or improve it. Thus the Constitutional Court 
Decision that ordered the enactment of the Act on the Procedures for Interception and 
Recording Conversations have permanent legal force since 2003, which was repeated in 
2006 and the last was repeated in 2010.

Additionally,none of laws which is a mandate of the Court yet, then the authority of the KPK 
in conducting interception has low legal force, prone questioned, and does not have legal 
certainty, before it comes to the laws that are technically regulate the Terms and Procedures 
for Interception and Recording Conversations accordance with the mandate of the Court.

Based on the theory of effectiveness, a rule will be effective if supported by a legal substance, 
structure and culture as well as adequate facilities. The Constitutional Court Decision 
Number 006/PUU-I/2003 in junction with Constitutional Court Decision Number 012-016-

21  Constitutional Court Decision No. 005/PUU-VIII/2010.
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019/PUU-IV/2006, and No. 005/PUU-VIII/2010 can be effectively implemented, if the 
House of Representatives and the President has the political will to realize the Decision to 
form the Act on the Procedures for Interception and Recording Conversations.

Jeremy Bentham in the theory of legal certainty also stated that the main purpose of the law 
is to create legal certainty. Related to this theory, the Constitutional Court Decision must be 
realized consistently, disregard for the Constitutional Court Decision will negatively affect 
to the legal certainty.

CONCLUSION,	IMPLICATION,	AND	RECOMMENDATION

1. Conclusion
Based on the discussion as described above, then the conclusion can be formulated as 
follows: First, the legal basis for the KPK to conduct interception specifically regulated in 
Article 12 paragraph a of Law No. 30 Year 2002 on the Corruption Eradication Commission, 
which confirms that “In doing an investigation, and prosecution, the KPK is authorized to 
conduct interception and recording conversations”. Secondly, Article 12 letter a Corruption 
Eradication Commission Act has twice tested through constitutional review to the 
Constitutional Court, namely in 2003 and 2006. Against the first constitutional review, the 
Court through Decision No. 006/PUU-1/2003 states rejected the petition of the applicant, 
so that Article 12 letter a of theCorruption Eradication Commission Act declared remain 
constitutional, but because of the Article restricting Human Rights and for preventing the 
abuse of authority in interception and recording, the Court ordered to create the law to 
regulate the terms and procedures for interception and recording information. Against the 
second constitutional review, the Constitutional Court through Decision Number 012-
016-019/PUU-IV/2006 also rejected the request of the applicant, because the article had 
been petitioned, so that Article 12 letter a of theCorruption Eradication Commission Act 
remains constitutional. But in the second Decision the Court also recalled to createthe 
law to regulate the terms and procedures for interception and recording information in 
accordance with the provisions of Article 28A paragraph (2) of the 1945 Constitution that 
commands the establishment of the Act on Procedures of Interception is also stated in the 
Constitutional Court Decision No. 005/PUU-VIII/2010, which prohibits the procedure of 
interceptionstipulated in Government Regulation. Third, the President and Parliament has so 
far not formed a law on the terms and procedures for interception and recording information, 
as mandated by the Constitutional Court. Fourth, the Constitutional Court Decision is final, 
binding and must be carried out, so that the neglect of the Decision resulted the regulations 
governing on the authority of the KPK to conduct interception become weak and lose the 
legal certainty.

This paper recommends that the President and Parliament to form the Act on Terms and 
Procedures for Interception and Recording Information, as the mandate of the Constitutional 
Court, that the KPK has the judicial powers and no doubt do the interception and recording 
in the investigation, and prosecution.

2. Recommendation
Recommendations that can be stated is that to strengthen the authority of the KPK to conduct 
interception, Parliament and the President to immediately establish the Act on Terms and 
Procedures for Interception and Recording Information. The law can be a law that specifically 
regulates the terms and procedures for interception and recording, or inserted in the related 
Amendments Act which its content must be comprehensive.
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ABSTRACT

Law stands on its force for a purpose; its purpose is always associated with justice and morality. 
The function of a Criminal Justice System, in its purpose to uphold justice and to avoid any 
arbitrary act done, is to make sure the law enforcement officers carry out every legal process in 
accordance with the law and regulations. As a constitutional state where law acts as boundaries 
in the society, the law enforcement officers, in every way they act, are the basic consequences. 
Criminal Justice System exists everywhere around the globe, in general, there are two types 
of Legal Systems; the Continental European Law or Civil Law and the Anglo-Saxon Law or 
Common Law. Each of the two laws use different approach, where the Continental European 
Law pursues justice based on legal certainty; the Anglo-Saxon Law pursues justice based on 
law supremacy. Therefore, each Legal System affects the existing Criminal Justice System 
differently. 

There are two types of Criminal Justice System; the Crime Control Model and the Due Process 
Model. The Crime Control Model is immediate and fast. In this model, the experts (professionals) 
execute the inspection to avoid any inaccuracies. The principle is ‘presumption of guilt’ and 
stands above the ‘factual guilt’ concept. While Due Process Model, the one that is full of 
obstacles, is often described as complicated. This model stresses heavily on the compatibility 
of the procedural law where time is not the priority. The Indonesian Criminal Justice System 
inclined more to the Crime Control Model; this is noticeable through the inspection method done 
by the law enforcements. 

The rights of the suspects are still neglected in the inspection process; such as the right to be 
represented by a lawyer. Though the right of a suspect to have a lawyer is already an order in 
accordance with the Criminal Procedure (KUHAP), it is rarely practiced, more likely when 
the suspects are economically incapable. Due to the time limitation specified in the Criminal 
Code, the Indonesian Judicial System prioritizes its procedure on the “speed” and prefers to 
let the verification procedure runs by the court, this is due to the use of the ‘presumption of 
guilt’principle contained in the Crime Control Models. Violating the rights of the suspect is 
not a priority, and to direct the examination on the suspect entirely in the court. When referring 
to the purpose of the law itself, the Indonesian Justice System should emphasize justice and to 
prioritize the rights of the suspects when a legal process takes place.
Keyword: Politic of Law, Criminal Justice System, Suspect’s Right, 
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INTRODUCTION

Every country has its own legal system that varies according to the paradigm of the legal 
constructionadopted1. The Legal Systemadopted may either be newly constructed oradoptedfrom 
other country. An adoption of a certain Legal Systemfrom other country may either be an 
application result of concordance principleor be done voluntarily. The application of legal system 
varies in every country depending on the political will of the particular country. A country could 
also adopt several legal systems at once by reconstructing each one of them into one applicable 
Legal System (Mixed System).

Indonesia uses a Mixed Legal System as its Legal System, thus the Indonesian Legal System 
consists of three elements;the Roman-Dutch Law, the Sharia Law and the Customary Law. The 
decition behind the use of “Mixed System”is to fulfill the need of the type of law that is in 
accordance with the cultural and religious background in Indonesia.2The Roman-Dutch Law is 
used in formal affairs, therefore the formation of the “formally done law” (wet in formele zin) 
is done by using the Continental European System or the Civil Law System by implementing 
“legal certainty”as its approach.Customary Law or Adat Law and Sharia Law are used as the 
source material of the law formation (wet-in materiele zin).

The Indonesian Criminal Justice System uses two rules asits implementation basis. The first is 
the “Code of Penal” (Wetboek van straftrecht) which was formed in accordance with the Laws 
of the Republic of Indonesia number1, 1946. The “Code of Penal”(Wetboek van Strafrecht) 
is essentially a codification of “the criminal law of the Netherlands”with a few changes to 
suit the legal conditions in Indonesia. The “Code of Penal”(Wetboek van Strafrecht) contains 
criminalization provision used as a legal basis for the criminal acts committed by the community. 
The second is the “Code of Criminal Procedure” (Reglement op de strafvordering) established 
by the Law of the Republic of Indonesia number 8, 1981. The “Code of Criminal Procedure” was 
formed to replace “Het Herziene Inlandsch Reglement” (HIR) which was formally used by the 
Netherlands-Indies government when the Netherlands was in Indonesia.The “Code of Criminal 
Procedure” containsprovisions on the proceedingsof the criminal law practices in Indonesia.
Inthe Criminal Justice System practices in Indonesia, the “Code of Penal” and the “Code of 
Criminal Procedure” are a unity.

The Constitution as “staatgrundgesetz”3 in Indonesia isa base; that any provisions under 
staatgrundgesetz must not have any conflict with the supreme rule. Thus the norms contained in 
the “1945 CONSTITUTION OF THE REPUBLIC OF INDONESIA” should be adopted in the 
practice of the “Code of Penal” and the “Code of Criminal Procedure”.

 In relation to the theme of this paper, The Protection of Suspect’s Right in Indonesian 
Criminal Justice System,the protection of the suspect and defendant’s rights is fully regulated 
in the Code of Criminal Procedure. The constitutionprotects the basic rights of every citizens. 
Not only that the constitution protects the citizens who are free from any legal process, but it 
also protects those who are facing legal process (being a suspect or defedant). The rights of the 
citizens guaranteed by the constitution must be protected, but the constitution does not guarantee 
all the rights of the citizens; it guarantees only the essential ones and this applies equally to the 
citizens who are in the judicial process.

1 Theo Huijbers, Filsafat Hukum, Yogyakarta, Kanisius, 1995, p. 49. See also Darji Darmodihardjo, Sidharta, 
Pokok-Pokok Filsafat Hukum, Jakarta, Gramedia, 1999, p. 319.

2 Sunaryo, Ajen Dianawati, Tanya Jawab Seputar Hukum Acara Pidana, Jakarta, Visimedia, 2010, p. 3.
3 Istilah Staatgrundgestz sebagai norma hukum tertinggi dikembangkan oleh Hans Nawiasky berdasrkan 

Stufenbau Theory Hans Kelsen. Lihat Maria Farida Indrati, Ilmu Perundang-undangan, Volume 1, Yogyakarta, 
Penerbit Kanisius, 2011, p. 44.
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In the Indonesian Criminal Justice System Article 50 to 68 of the Code of Criminal Procedure, 
there are 17 suspects and defendants rights being regulated, which consists of:
1. The right to deserve an immediate examination.
2. The suspect has the right to be clearly informed, in a language well understood by the 

suspect or defendant; of what is being accused upon the suspect or defendant by the time the 
examination proses begins.

3. The right to freely provide information to the investigators.
4. The right to deserve a language interpreter in every examination.
5. The right to have a legal representation at every level of the examination.
6. The right to freely choose a lawyer.
7. The right to change and to deserve legal aid.
8. A suspect or defendant as a subject of arrest is entitled to contact his/her legal advisor.
9. A suspect or defendant as a subject of arrest is entitled to receive a visit or contact from 

their personal physician for the purpose of having good health, whether or not it has any 
connection to the proceedings of the case.

10. A suspect or defendant as a subject of arrest is entitled to receive information regarding his/
her arrest, at all levels of investigation in the judicial process, notified to him/her, to the 
family or other people who are living at the same house with the suspect or defendant or to 
other people whose help is needed by the suspect or defendant in order to get legal aid or to 
make a bail or arrange an agreement in order to postpone the arrest.

11. A suspect or defendant is entitled to contact and receive a visit from those who are family 
related or other type of relation with the suspect or defendant to get a bail to postpone the 
arrest or in his/her effort to receive a legal aid.

12. A suspect or defendant is entitled to contact whether directly or through his/her legal 
counselor and to receive a visit from his/her relatives in terms that it has nothing to do with 
the case of the suspect or defendant for the work purpose or for family issues purpose.

13. A suspect or defendant is entitled to, directly or through his/her legal counselor; receive a 
letter from his/her legal counselor and his/her relatives whenever he/she needs it and for this 
purpose, the suspect or defendant is supplied with stationery.

14. A suspect or defendant is entitled to contact and receive a visit from a spiritual leader 
(clergy).

15. A suspect or defendant has the right to have his/her trial in an open for public court.
16. A suspect or defendant is entitled to seek and propose for any witnesses or a person who has 

specific expertise to give information that benefits him/her.
17. Evidentiary obligation is not a burden for the suspect or defendant.
18. A suspect or defendant is entitled to sue for any damages and rehabilitation.

All of these rightsbind the law enforcement officers and based on the legal certainty principle 
adopted by Indonesia, all of the rights for the suspect or defendant must be fulfilled but in 
rreality not all of these rights are given to the suspect or defendant. This happens because when 
the examination is in progress, the law enforcement officers often do not provide information 
regarding the rights of the suspect or defendant during the examination. These Criminal Justice 
System violation practices committed by the law enforcement officers cause a violation of human 
rights of the suspect or defendant to occur.

At the time an examination is in progress, it is not uncommon that the suspect or defendant 
receives inhuman treatment and even not accompanied by any legal counselor.Section 54 of 
the Criminal Code Procedure describes that the suspect or defendant has the right to get legal 
assistance at all levels of his/her examination, but the law enforcement officers rarely fulfill this. 
On the suspect or defendant’s examination report, filling up the name of the legal counselor 
is mandatory, but very often in its practice, the legal counselor did not even appear during the 
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examination process. This is because at the time they held the examination, the legal counselor 
was directly appointed by the investigator themselves. This type of violation often occurs when 
the suspect or defendant comes from less fortunate families (poor) and so it is expected that 
they will not be able to pay for theservice of a legal counselor.In this case, the legal counselor 
appointed is a pro-bono legal counselor, therefore, the protection of the suspect or defendant’s 
right was not optimally performed by the pro bono legal counselor.

Problem Formulation

1. What are the grounds for the suspect or defendant’s rights violation in the Indonesian 
Criminal Justice System?

2. How to protect and guarantee the suspect or defendant’s rights in the practice of the 
Indonesian Criminal Justice System?

Study Method

This study is using the single-approach method. The approach used is the juridical-normative 
in which it is equipped with thejuridical-comparative approach. The data types in this study are 
consist of secondary data. Secondary data consists of primary legal materials in the written form 
of laws and regulations related. And the secondary legal materials are taken from various books 
and literatures related directly or indirectly to the research questions.

RESULT AND ANALYSIS

Legal System

To analyze the comparative legal systems in some countries, experts have suggested several 
divisions of legal system. Rene David and John E.CBriely (1978) are the ones classifying legal 
family. They devide the legal family (legal system) into three groups.
1. Romano-Germanic Family. 
 This Legal Family development refers to the compilation of the applicable law at the time 

when Justianus was the emperor; known as the “code of Justinian”. Legal Family is generally 
practiced by the countries with Roman law basis (ius-civile)1.

2. The Common Law Family. 
 In this type of Legal Family, the law establishment is delegated to the judge. This group 

prefers to settle a dispute through a court case rather than formulating a general rule for a 
certain behavior in the future. What stands out from this group is that it is prioritizing peace 
and justice and not the rule of law as in Romano-Germanic group.

3. The Family of Socialist Law. 
 This legal family is not specifically much discussed, because it is considered having its 

root in the Civil Law System.
Apart from the many classificationsof legal systemsof the world, there are two legal systems 
having great effect on the legal systempractice ofa country, those are:
1. Civil Law System
 The term Civil Law is taken from the civilian law when Justianus was the Emperor; known 

as the “Corpus Juris Civilis”. The main principle as the base ofthe European Continantal 
System (Civil Law) is itspower to bind because it is established asa regulation in the form of 
an Act with “legal certainty” as its core value.
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2. Common Law System
 This system was born in England and developed in several countries which at that time 

werebeing occupied by England;such as Canada, USA and Australia. Common law systems 
is a legal system founded not on laws made by legislatures but on judge-made laws, which 
in turn are based on custom, culture, habit, and previous judicial decisions throughout the 
world.

Of the two major legal systems of the world, Indonesia uses the civil law system in the 
country’slaw development.This regulation is clearly stated in the “explanation of the pre-
amendment”of the “1945 CONSTITUTION OF THE REPUBLIC OF INDONESIA”, 
where it affirmsthat “Indonesia is a country which is based on law (rechtsstaat)”.The 
term “rechtsstaat” is used in Germany and the Netherlands where the two countries use 
it to explain the conception of “state of law or justice”.4Rechtsstaat concept rests on the 
Continental European Legal System called “Civil Law” or “Modern Roman law.

The Legal system which was later adopted by Indonesiaaffects the practice of lawconstruction 
in Indonesia, including in the application of the code of penal in the Criminal Justice System.

Packer’s Criminal Model
In 1964, Herbert L Packer (1964) introduced two models of sentencing or condemnation; the 
Crime Control Model and the Due Process Model.This model is widely used in the Criminal 
Justice System of the world, although a few years afterwards, many new sentencing or 
condemnation models were born; such as Ken Roach’s Punitive and Restorative Model (1999) as 
well as Beloof’s Victim Participation Model (1999). In contrast with Roach (1999)5 and Beloof 
(1999) who constructed a sentencing or condemnation model based on the victim’s interest, 
Packer constructedit according to their basis of authority, the manner in how they function, and 
their outcome goals.6Crime Control Model can be understood as a system that works to reduce 
or prevent and restrain crime by prosecuting and punishing those found guilty. It protects and 
serves the community better.The police have to fight against crime.Crime Control Model works 
in a preventive realm on its way to face crime and in a repressive realm in granting freedom 
to the law enforcement officers on their effort to fight crime. The Due Process Model can be 
understood as an idealized version on how a system should work in accordance with the ideas 
or qualities within the limitation of the law. This includes the principle of the defendant’s rights, 
the presumption of innocence, the right of the accused or defendant for getting a fair trial and 
equality before the law and justice.

Suspect’s	Right	Violation	in	the	Indonesian	Criminal	Justice	System
Seeing that the rights of the suspect is guaranteedas regulated in the Criminal Procedure Code 
(the code of criminal procedure), implicitly it was adopted from the due process model, where the 
“17provisions of the suspect or defendant’s rights in an investigation process”exists. However, 
the implementation of the Criminal Code Procedure (KUHAP) must come face to face with the 
crime control model used by the law enforcement officers as a model to go against crime.With 
the existance of the two models in the Indonesia Criminal Justice System, it constructs a dualism 
paradigmatic in the implementation of the judicial system in Indonesia. On the one hand there 
exists a desire to fulfill the rights of the suspect or defendant, but on the other hand, the effort to 

4 Marwan Effendy, Kejaksaan RI: Posisi dan Fungsinya dari Perspektif Hukum. Jakarta, Gramedia, 2005, p. 13.
5 Ken Roach, “Four Models of the Criminal Process” Journal of Criminal Law and Criminology, Vol. 89 No. 2, 

Winter 1999.
6 John W. Stickels, “The Victim Satisfaction Model of the Criminal Justice System”, Journal of Criminology and 

Criminal Justice Research & Education, Volume 2, Issue 1, 2008, pp. 3.
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fight crimeand the provision of free will for the law enforcement officers impede the fulfillment 
of the suspect or defendant’s rights.

In his research, Agus Adhari shows that the implementation level of the suspect or defendant’s 
rights fulfillment is minimally done because of the time limitation that binds the law enforcement 
officers from finishing the investigation as soon as possible, prosecution and trial of the suspect 
or defendant, there is even a tendency of judicial process to cause transactional interests between 
the suspect or defendant and the law enforcement officers7.

Judicial process with a time limitation is clearly seen on Article 24 of the Criminal Code Procedure 
(KUHAP) where it allows a maximum of 60 daysafter an arrest for an investigation to occur, 
then Article 25 of the Criminal Code Procedure (KUHAP) gives a limit of 50 days maximum 
after the file is received by the public prosecutor to performan examination. Further, in Article 
26 of the Criminal Code Procedure (KUHAP) states a limit for the judges to sentence a case 
within a maximum of 90 days since the file is transferred to the court. Article 27 of the Criminal 
Code Procedure (KUHAP) givesa maximum of 90 days for the judge to examine an appeal. Then 
Article 28 of the Criminal Code Procedure (KUHAP) provides a limit for the Supreme Court 
a maximum of 110 days for a cassation examination. If the term ends, the suspect or defendant 
shall be released from custody. Therefore, to avoid this from happening in the middle of a trial, 
the law enforcement officers force themselves and handle the case as fast as possible. Examining 
a case at this speed is typical of a crime control model.

Suspect	and	Defendant’s	Right	Protection	in	the	Indonesian	Criminal	Justice	System
As a law state (rechtsstaat),Indonesia holds on the supremacy of lawprinciple; that anaction has 
to be in accordance with the law, both as a regulator or guidance. Within the scope of the criminal 
justice system, the Indonesian Criminal Justice System does not stand alone as if it is side by 
side with the other applied norms. There are other lawswhich norms must be obeyed, even 
the Supreme Law (staatgrundgesetz). All the containing norms in the Criminal Justice System 
should be harmonized either vertically or horizontally.

Article 28 D (1) of the “1945 Constitution” states that “Every person shall have the right of 
recognition, guarantees, protection and certainty before a just law, and of equal treatment before 
the law.” The condition of this Constitution binds the regulation beneath it, and it becomesa 
norm that can not be ruled out in the Criminal Justice System.

Then Article 18 verse (1) of Constitutional No. 39 year 1999 states”anyone arrested, detained and 
prosecuted for allegedly commiting acrime has the right to be presumed innocent untilproven 
guilty by the lawin a trial and shall be given all of the necessary legal guarantees for his defense, 
in accordance with the provision of the legislation”.The article does not use the “presumption 
of guilt” term, but it is using the “presumption of innocence” term, which is the characteristic of 
due process model.

Seeing these two norms; the one in the 1945 Constitution and No.39 of 1999Lawon Human 
Rights, it is a proper practice when the criminal justice system also implements the supremacy of 
lawprinciple. A dualism model in a criminal justice system can not be justified, by refering to the 
above reference, the criminal justice system model mandated is the due process model, where 
the possibility of human rights violation least exist.

7 In children’s (minors) case, rights granting level is found, including the right to deserve a legal counselor, until 
the right to implement minimal diversion. See Agus Adhari, "Political Law of Child Criminal Justice System 
Following the Verdict of the Constitutional Court Number 110/PUU-X/2012: A study of the Constabulary, 
Judiciary and the State Court of Binjai City". A Paper which was presented at the National Conference on 
Research and its Result, Muslim Nusantara University, Medan 23 August 2016
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CONCLUSION

Referring to the research question, there are two conclusions as the following: 
1. The violation of the suspects and defendants’ rights in Indonesian criminal justice system 

lies in the dualism of the model adopted by the Indonesian criminal justice system. The 
law enforcement and the legal process can not be separated because it is a single unit. A 
dualism model splits the law enforcement, the party who applies the crime control model in 
its function, and the code of criminal process, the party who guards the due process model in 
its norm.

2. As a law state, the protection of the suspect’s rights can not be eliminated in a legal process. 
The criminal justice system adopted by Indonesia should be well aligned with other rules 
as mandated by the Constitution and by No. 39 of 1999 Law. These Law and Constitution 
emphasis on the “presumption of innocence principle” that should be applied in any legal 
process of the suspect or accused. Thus it guarantees the rights of the suspect or defendant as 
mandated in the code of criminal process can not be violated by applying “guilt presumption 
principle” as the base of the crime control model as implemented by the law enforcement 
officers.
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A. PREFACE
Humans are creatures of God Almighty, man has an obligation to maintain the universe and 
sustain human life, God gave human rights or basic rights to ensure the dignity of the glory 
of mankind.

Human rights are fundamental rights and individual rights of every person, but that individual 
rights are limited by others rights, it means that individual rights must not violate the rights 
of others. This is in line with natural law theory by John Locke. John Locke natural law 
is the rules of human behavior in the natural state. In the circumstances of this natural 
law, order and peace is already there1. John Locke wrote that all people are born with the 
inherent rights to life, liberty, and estate. These rights are not unlimited,  and may only be 
appropriated according to the fair share earned by the labor of each person2.

“The social contract theory” of John Locke became the basis of the state with limited powers. 
According to John Locke, although there are country, people still have the natural rights as 
inalienable rights which should not be disturbed by the state or government, that is life, 
liberty, and equality3.

The concept of human rights evolved in two directions4, first: a shift from purely as natural 
rights into rights which is regulated and guaranteed by the law that bring out legal rights, 
including constitutional rights. Second: substantive progress, which by Karl Vasak a legal 
expert from France, substantive progress of human rights are divided into three generations:
1. The first generation, known as civil and political rights, emphasis on individual rights.
2. The second generation, namely the rights of economic, social and cultural. 
3. The third generation, known as group rights (human as a group) or the rights of solidarity.

Thought of Human Rights is continuing in order to find the appropiate formulation of human 
rights within the context of the space and the time5.

Indonesia mentioning human rights in the preamble and body of Constitution 1945.  The 
second principle Pancasila as state ideology also became reference of human rights in 
Indonesia, “fair and civilized humanity”. Protection of human rights guaranteed by the state. 
Protection of human rights are listed in the rules in the life of the state.

International legal instruments that form the basis or reference for human rights is the 
Universal Declaration of Human Rights. This declaration is an instrument that guarantees 
the respect, protection, fulfillment and promotion of human rights.

1 Moh. Tolchan Mansoer, Hukum, Negara, Masyarakat Hak-hak Asasi Manusia dan Islam, Alumni, 
Bandung, 2010, hlm. 95.  

2 The Free Dictionary by Farlex. Natural Law. Dalam, http://legal-dictionary.thefreedictionary.com/
natural+law, diakses 1 November 2016 jam 09.31 wib.

3 Bagir Manan, “Titik Taut Konstitusi dengan Konsep Konstitusionalisme, Negara Hukum, Hak Asasi, dan 
Demokrasi”, Kumpulan materi untuk kuliah, Jakarta, 2014, hlm 15.

4 Ibid., hlm 17.
5 Dede Rosyada, dkk., Demokrasi, Hak Asasi Manusia, Masyarakat Madani, Prenada Media, Jakarta, 2014, hlm. 
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Responding to the description of human rights above, cildren is a part of the community in 
the country, and children also have rights. Internationally, the rights of the child was first 
formulated by Eglantyne Jebb in 1923. He made 10 statement of children’s rights, which 
was later adopted by the League of Nations in 1924, known as the “Declaration of Geneva”. 
In 1948 the United Nations General Assembly (UN) adopted the Universal Declaration of 
Human Rights therein included some special rights for children. In 1959, the United Nations 
re-issued a statement about children rights, it is the Second International Declaration. The 
formulation of the Convention on the Rights of the Child composed in 1979, and 1979 
was declared as the “International Year of the Child” and in this year also decided the 
“International Children’s Day”. In 1989 the draft of Convention on the Rights of the Child 
is completed and immediately adopted by the UN General Assembly. Convention On The 
Rights Of The Child (CRC) entered into force as international law in 19906.

Convention On The Rights Of The Child (CRC) is an agreement between the nations 
regarding the rights of children which contains 54 articles. The convention based on the 
principles proclaimed in the UN Charter that recognizes the inherent human dignity and 
equal and inalienable human rights, shared by all members of the human family, as well 
as owned by a child. In the preambul, the Convention also states that in all countries of the 
world, there are children living in exceptionally difficult conditions, and that children as it 
requires special attention, so cooperation among the country is important to improve the 
living conditions of children in every country, especially in developing countries.

Convention on the Rights of the Child (CRC) showed the international community concerned 
towards the development and the future of children. Children should get protection and 
fulfillment of their rights in order to live a good life.

The Indonesian government aware that the welfare of children and the fulfillment of 
children’s rights is not only parents, families, nation and state responsibility, but also required 
international cooperation to implement, therefore Indonesia has ratified the Convention on 
the Rights of the Child (CRC) through Presidential Decree No. 36 Year 1990 (Keppres No. 
36 Tahun 1990).

In society, the child can make mistakes and errors in attitude, such errors can be categorized 
as an act of a crime that makes the child in conflict with the law. The term “Children in 
conflict with the law” is mentioned in Indonesia’s Law No. 11 / 2012 on the Juvenile Justice 
System.

In the case of a child committed a crime, we do not want the child to be treated like an adult, 
this is due to children psychological maturity are different from adults.

B. RULES REGARDING THE RIGHTS OF CHILDREN IN CONFLICT WITH 
THE LAW
Universal Declaration of Human Rights, Resolution No. 217 A (III) of 10 December 1948 is 
the international law references on human rights relating to the legal process, which agreed 
that: No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment (Article 5), No one shall be subjected to arbitrary arrest, detention or exile 
(Article 9), Everyone is entitled in full equality to a fair and public hearing by an independent 
and impartial tribunal, in the determination of his rights and obligations and of any criminal 
charge against him (Article 10),  Everyone charged with a penal offence has the right to be 
presumed innocent until proved guilty according to law in a public trial and no one shall be 

6  “Panduan Pelatihan Terpadu Sistem Peradilan Pidana Anak Bagi Aparat Penegak Hukum dan Petugas Instansi 
Terkait” yang diadakan oleh Badan Perencanaan Pembangunan Nasional (Bappenas) dan Kementrian Hukum 
dan HAM tanggal 16 Maret 2015-2 April 2015.
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held guilty of any penal offence on account of any act or omission which did not constitute 
a penal offence, under national or international law (Article 11).

International Covenant in Civil and Political Rights (ICCPR) of General Assembly resolution 
2200A (XXI) December 16, 1966 are also relevant to be associated with the discussion in 
this paper, which is mentioning: Accused juvenile persons shall be separated from adults and 
brougth as speedily as possible for adjudication and be accorded treatment appropriate to 
their age and legal status, The penitentiary system shall comprise treatment of prisoners the 
essential aim of which shall be their reformation and social rehabilitation. Juvenile offenders 
shall be segregated from adults and be accorded treatment appropriate to their age and legal 
status (Article 10). 

As noted at the beginning of this article, the international community gives special attention 
to children’s rights, the concern shown by the signing of Convention On The Rights Of The 
Child 1989 which has been ratified by over 191 countries, including Indonesia as a member 
of the United Nations through Presidential Decree No. 36 of 1990. Thus, the UN Convention 
has become the law of Indonesia and binding on all citizens of Indonesia7.

Article 37 and Article 40 of the CRC specifically mentions the rights of children in conflict 
with the law:
a.  A child can not be subjected to torture or other acts of cruel, inhuman, or degrading 

treatment. Children under 18 years should not be sentenced to death or life imprisonment 
(Article 37 (a)).

b. Arrest, detention, and imprisonment of a child must be in accordance with the law, as a 
last resort and for the shortest possible period of time (Article 37 (b)).

c. Child deprived of liberty shall be treated humanely and be separated from adults (Article 
37 (c)).

d. Child deprived of liberty is entitled to legal aid (Article 37 (d)).
e. Treatment which increases self-esteem of children alleged as, accused of, or otherwise 

commit a criminal offense (Article 40, paragraph 1).
f. The principle of legality (Article 40, 2 (a)).
g. The principle of the presumption of innocence (Article 40, 2 (b) (i)).
h. A brief process of trial, legal aid (Article 40, 2 (b) (ii) (iii)).
i. States Parties should seek to improve the establishment of laws, procedures, authorities 

and institutions, which specifically applicable to children who alleged, suspected, 
accused of, or mentioned in violation of the criminal law (Article 40,3).

The general principles and the children’s rights which mentioned above have been adopted in 
the national legislation, in Indonesia’s Law Number 39 of 1999 on Human Rights, children’s 
rights also regulated in several articles, namely in Article 52 through Article 66, then three 
years after, Indonesian government enacted Law No. 23 of 2002 on Child Protection. Child 
Protection Act is intended as (umbrella law) which is sui generis regulate the children’s 
rights8. Child Protection Act then amended and refined by Act No. 35 of 2014. Explanations 
of Law No. 35 of 2014 mentioned that: the state upholding of human rights, including the 
Children’s rights, marked with the guarantee of protection and fulfillment of Child Rights in 
the Constitution of the Republic of Indonesia 1945 and some provisions of law.
Act No. 39 of 1999 on Human Rights Article 66 regulate the rights of the child who 
commits an offense:

7  Rika Saraswati, 2009, dalam Muchsin, “Perlindungan Anak dalam Perspektif Hukum Positif”, Varia Peradilan, 
Jakarta, Tahun XXVI No. 308 Juli 2011, hlm 10.

8  Muchsin, “Perlindungan Anak dalam Perspektif Hukum Positif”, Varia Peradilan, , Tahun XXVI, Jakarta No. 
308 Juli 2011, hlm 11.
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a. Every child has the right to not be subjected to persecution, torture, or inhuman 
punishment.

b. The death penalty or life imprisonment can not be imposed on child offender.
c. Every child has the right to not be deprived of their liberty unlawfully.
d. The arrest, detention or imprisonment of a child should only be done in accordance with 

the applicable rules and can only be implemented as a last resort.
e. Every child who deprived of their liberty have a right to get treated humanely with 

attention to their personal development needs, according to their age, and should be 
separated from adults except for their own purposes.

f. Every child deprived of liberty shall obtain legal aid or other assistance effectively in 
every stage of legal action.

g. Every child deprived of liberty has the right to defend themselves and obtain justice in 
front of objective and impartial Juvenile Court in a closed hearing.

Act No. 35 of 2014 Article 59 paragraph (1) and (2) b states that: Government, Local 
Government, and other state institutions are obliged and responsible to provide the Special 
Protection to Children in conflict with the law. Article 64 set: the special protection of 
Children in conflict with the law are:
a. Treated humanely while addressing the needs according to age; 
b. Separated from adults;
c. Provide legal aid and other assistance effectively; 
d. Recreational activities; 
e. Exemption from torture or other acts of cruel, inhuman, or degrading treatment;
f. Avoidance of the death penalty and / or life imprisonment;
g. Avoidance of arrest, detention or imprisonment, except as a last resort and within the 

shortest possible time;
h. Obtain justice in front of objective and impartial Juvenile Court in a closed hearing
i. Avoidance of publication of this identity;
j. Accompanied by Parent / Guardian and a person who is trusted by the Child;
k. Provision of social advocacy;
l. Preaching personal life;
m. The provision of accessibility, especially for Children with Disabilities;
n. Provided education; 
o. Health services; 
p. Granting other rights in accordance with the provisions of the legislation.

Rules that specifically regulates the child who commits an offense is Law No. 3 of 1997 on 
Juvenile Court, but apparently this Act have not been successful as expected it can be seen 
from the number of children who commit criminal acts has increased from year to year. 
Information from the Ministry of Women Empowerment and Child Protection,who conducts 
studies, mapping and visits to child prisons, the number of Children who are in prison, serving 
a sentence or who is in the judicial process, increases, from 2008 ± 5371 people, in 2009 to 
± 5760 people, and in 2010 to ± 5900. At the beginning of 2011 the number of Children in 
prison down to ± 4,927 people9. Law No. 3 of 1997 on Juvenile Court requires the child to 
undergo a trial process in court and there is no other alternative settlement, the completion 
of children who commit crimes deemed appropriate by the majority of criminal law experts 
and developmental psychology experts and experts in the science of “behavior”, is to create 
a legal provision that allows settlement of children in conflict with the law properly, for 
perpetrators and victims, and make people comfortable. The concept was developed to 

9  Diah Sulastri Dewi,  2011, “Implementasi Restoratif Justice di Pengadilan Anak Indonesia”, Varia Peradilan 
Tahun XXVI No. 306 Mei 2011, hlm.81.
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emerging concepts of restorative justice10. From this fact, driven by concern for children 
as one of human resources and potential future successor, people realize that children who 
commit criminal acts need to be addressed more specifically when dealing with the law then 
Law Number 11 Year 2012 on Juvenile Justice System (UU SPPA) applies; 

Juvenile Justice System regulates the entire process of settling disputes Children who deal 
with the law, starting from inquiry to coaching after a sentence (Chapter I General Provisions 
Article 1 paragraph 1 of Law 11/2012);

Children in conflict with the law, their rights protected by the state and the government the 
child’s personality is still unstable, therefore the child is still in need of attention, protection, 
and guidance from adults, especially parents, state, and government11.

From personal self of the child, the psychological condition of children who are still 
unstable became the base of aberrant behavior. Therefore, children in conflict with the law 
need special protection so that the rights of children remain to be fulfilled. Child protection 
Aspects is more emphasis on the rights of the child, not the obligation of the child, because 
the child is legally not burdened with obligations12.

C. THE DEFINITION OF A CHILD ACCORDING TO THE LAW
Children are born from parents. Indeed, parents are the first responsible for the realization 
of child welfare, spiritually, physically, and socially13. Regarding the definition of “child”, 
some of the Act provides a different definition.

According to Law No. 3 of 1997 on Juvenile Court Article 1, “child” is a person in Juvenile 
cases have reached the age of 8 (eight) years but has not reached the age of 18 (eighteen) 
years old and have never been married. This law is no longer valid.

Act 11/2012 Juvenile Justice System, used the term “Children in Conflict with the Law”, 
Children in Conflict with the Law is divided into 3 (three), namely Children in conflict with 
the law (called Child), Children are a Victim of Crime (called Child Victims) and Children 
Become Crime Witness (called the Child Witness).

According to the Act 11/2012 Juvenile Justice System Article 1 to 3 Children are over the 
age of 12 (twelve) years, but not yet the age of 18 (eighteen) years allegedly committing a 
crime.

Definition of the child in the two laws above experiencing significant change, Law No. 3 of 
1997 on Juvenile Court use the term “bad child” for a child who committed a criminal act 
or any other act that is forbidden, the age limit of 8 (eight) years but has not reached the age 
of 18 (eighteen) years and had never been married. Act 11/2012 Juvenile Justice System use 
the term “Children in conflict with the law” for a child who is suspected of committing a 
crime, the age limit of 12 (twelve) years, but not yet the age of 18 (eighteen) years.

Regarding the minimum age limit of the Child has increased, first eight (8) years to 12 
(twelve) years This suggests a positive development, since the age of 8 (eight) years is a very 
young age, and at that age children are still unstable so it can not be responsible in front of 
the court to such crime. 

10  Sri Sutatiek, “Politik Hukum UU. No. 11 Tahun 2012 Tentang Sistem Peradilan Pidana Anak”, Varia Peradilan 
TahunXXVII No.328 Maret 2013, hlm 60. 

11  Binsar Gultom, “Implementasi Perlindungan Hak Asasi Anak”, Varia Peradilan, Jakarta, Tahun XXVI No. 306 
Mei 2011, hlm 91.

12  Mulyana W. Kusumah, 1986, dalam Sri Sutatiek, Politik Hukum UU. No. 11 Tahun 2012 Tentang Sistem 
Peradilan Pidana Anak, Varia Peradilan Tahun XXVII No.328 Maret 2013, hlm 59. 

13  Pasal 9 Undang-Undang Nomor 4 Tahun 1979 Tentang Kesejahteraan Anak
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Replacement of the term bad boy into Children in conflict with the law is a positive 
development, Herberts Spencer14 use the term “attitude” to indicate a person’s mental status. 
Individual consciousness that determines real acts and deeds that might happen is what 
is called an “attitude”. L.L. Thurstone15 said the “attitude” as the level of trend which is 
positive or negative associated with the object of psychology, such as symbols, words, 
slogans, people, institutions, ideas, etc.

The mention of a “bad child” will become a label for the child, it can be bad for the mental 
development of children. When a child gets labeled “bad child” he would trust him as a 
bad boy and will probably act as a brat. Use of the term “Children in conflict with the law” 
to protect children from negative labeling, when the legal process is complete, the child is 
expected not feel that he has labeled as a bad boy.

D. THE RIGHTS OF CHILDREN IN CONFLICT WITH THE LAW IN THE 
JUDICIAL PROCESS IN INDONESIA
Act No. 3 of 1997 of Juvenile Court is not independently formulate the rights of children in 
a particular chapter, but rather spread over several chapters, as follows:
- Article 7: Children entitled to be examined in the hearing of children. 
- Article 8, paragraph (3): Children are entitled accompanied by a parent, guardian or 

foster parent, Legal Counsel, and Advisor Community.
- Article 26: Children have the right not sentenced to death or life imprisonment. 
- Article 44 Paragraph (6): The child has the right to implement detention in a special 

place for children in the State Prison, Branch State Prison houses, or in certain 
places.

- Article 45 Paragraph (3): Children who are detained are entitled separated from the 
places of detention of adults. 

- Article 45 Paragraph (4): When Children detained, physical needs, spiritual needs, 
and social development needs must still be covered.

Unlike the previous generation, Act No. 11 of 2012 of Juvenile Justice System has set the 
rights of children in the criminal justice process in detail;
Article 3 of Act No. 11 of 2012 of Juvenile Justice System stipulates that every child 
in criminal proceedings has the right:
a. Treated humanely while addressing the needs according to age;
b. Separated from adults; 
c. Legal aid and other assistance effectively; 
d. Recreational activities;
e. Freedom from torture or other acts of cruel, inhuman, or degrading treatment;
f. Not sentenced to death or life imprisonment; 
g. Not arrested, detained, or imprisoned, except as a last resort and within the shortest 

possible time;
h. Obtaining justice in the face of juvenile justice objectively, impartially and in a 

session closed to the public; 
i. Unpublished identity;
j. Obtain the assistance of parents / Guardians and the person who is trusted by the 

child; 
k. Obtaining social advocacy; 

14  Indra Soefandi, & S. Ahmad Pramudya, Strategi Mengembangkan Potensi Kecerdasan Anak,Bee media 
Indonesia, Jakarta, 2009, hlm 90.

15  Ibid., hlm 91. 
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l. Obtain personal life; 
m. Obtaining accessibility, especially for children with disabilities;
n. Provided education; 
o. Health services; 
p. Acquire other rights in accordance with the provisions of the legislation.
Article 4 of Act No. 11 of 2012 of Juvenile Justice System states that a child who is currently 
serving a criminal sentence are entitled to:
a. Remission or reduction criminal past; 
b. Assimilation; 
c. Visiting family; 
d. Parole
e. Leave / holiday ahead of freedom; 
f. Conditional leave; 
g. Other rights in accordance with legislation.

In addressing the “Children in conflict with the law” all parties, especially the authorities 
should use the perspective of the protection of children,do not see children as adults in a 
small size so that actions to adults can also be applied to children. After Act No. 11 of 2012 
of Juvenile Justice System was enacted, the legal protection for children in conflict with the 
law has improved dramatically.

E. RESTORATIVE JUSTICE IN JUVENILE JUSTICE SYSTEM
Juvenile Justice System is relatively new in Indonesia. There is Diversion  procedure that 
resembles mediation before the trial phase in Court.If the diversion is successful, then the 
case will be terminated and did not proceed to trial.

This diversion process aims to achieve restorative justice, where all the parties involved in a 
specific criminal acts, alongside tackling problems and create an obligation to make things 
better by involving the victim, children, and the community in seeking solutions to repair, 
reconciliation and create a peaceful heart not by retaliation16.

An act in violation of rules or a criminal act, is processed by the criminal procedural law, 
which requires that the perpetrator be examined in court, diversion are alternative, in which 
the person does not need to be examined in the trial which is a natural process of handling 
a criminal case.

Article 7 Paragraph (1) of the Act No. 11 of 2012 of Juvenile Justice System, set at the level 
of investigation, prosecution, and the Child case investigation in State court shall be pursued 
Diversion, with the provision of: the offense can be sentenced to prison under seven (7) 
years, and is not a repetition of criminal acts (Paragraph (2)).
In the criminal law, the theory of punishment is divided into three, namely:
1. Absolute Theory (vergeldingstheorien) adopted by Immanuel Kant who believe the 

purpose of punishment as retaliation because the offender has committed a crime that 
resulted in another person or members of the public to be miserable17.

2. Relative Theory (doeltheorien) based on the purpose/goal (doel) as follows18:
a. Make a deterrent to sentencing, that the perpetrators or convict, was a deterrent 

and not repeat his actions, and for the public to know that if done the deed will 
receive similar punishment;

16  Penjelasan atas UU RI Nomor 11 Tahun 2012 tentang Sistem Peradilan Pidana Anak
17  Juhaja S. Praja, Teori Hukum dan Aplikasinya. Bandung: Pustaka Setia, 2011, hal. 89.
18 Ibid
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b. Fixing the convict’s personality while serving his sentence, so that the convict 
was sorry and not repeat the criminal act, and can return to the community as a 
good and useful person;

3. Combined Theory / Modern Theory (vereningingstheorien) that one of its adherents is 
Van Bemmelen and Grotius focusing absolute justice embodied in retaliation, but useful 
for society. Basis of sentences are given suffering severe, according to the severity 
of acts committed by the convict. But the limits of criminal severity and severity of 
acts committed by the convict, can be measured and determined by what is good for 
society19.

Another theory associated with criminal sanctions is: Utilitarianism theory proposed by 
Jeremy Bentham, that punishment must be specific for each crime, and punishment should 
not exceed the amount necessary to avoid the establishment of a specific attack. Punishment 
is only justified if it gives hope to avoid a greater evil.
Based on some theories of punishment above, diversions have relevance to the 
objective of children sentencing as follows:
1. Diversion as the process of redirected from the judicial process to the non-judicial 

process, aims to prevent children from undergoing criminal proceedings, that often lead 
to a bitter experience in the form of stigmatization, dehumanization (alienation from 
society) and prevent children from the possibility of imprisonment, which can be a 
means of transfer crime to children.

2. Deprivation of liberty of children in the form of imprisonment and deprivation in the 
form of another through the mechanism of criminal justice, giving a traumatic experience 
against children. Thus making the development and growth of children to be disturbed. 
The bitter experience of the judicial process will be bad memories of a child’s life that 
is not easily forgotten;

3. Diversion prevent children from the criminal justice process, which in many theories 
have been postulated as one of the kriminogen factors, means also prevent children 
from the possibility of becoming residive, prevent people from becoming a victim of 
crime.

4. Diversion provide 2 (two) benefits to children: First: the child can stay in touch with 
their environment, so no need to do social adaptation after the crime. Second: children 
avoid the negative impact of imprisonment, which can be a means of transfer crime to 
children20.

In line with the objective of children sentencing, the objective of Diversion mentioned in 
Article 6 of Act No. 11 of 2012, namely:
a. Achieving peace between victims and children; 
b. Resolving cases of children outside the court process;
c. Prevent children from deprivation of liberty; 
d. Encouraging people to participate; and 
e. Instill a sense of responsibility to the child;
The success of the diversion process of is very important, because the success of diversion 
would reduce the potential for Children in conflict with law to have worse behavior after 
undergoing the process of sentencing in prison.

19 Amir Ilyas, 2012, dalam Sofian Parerungan, Penerapan Diversi Dalam Persidangan Anak, Varia Peradilan 
Tahun XXX No. 347 Oktober 2014.

20 Kusno Adi, 2009, dalam Abintoro Prakoso, 2013, dalam Sofian Parerungan, Penerapan Diversi Dalam 
Persidangan Anak, Varia Peradilan Tahun XXX No. 347 Oktober 2014.
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F.	 RAJU’S	 CASE,	 A	 CHILD	 WHO	 BECOME	 DEFENDANTS	 IN	 COURT	
PROCEEDINGS	FOR	CASES	OF	ABUSE,	AND	HIS	RIGHTS	IN	THE	JUDICIAL	
PROCESS
In 2006 the trial of Muhammad Anwar alias Raju published in the media. Raju case began 
on August 31, 2005 when Raju fight with Armansyah after school. Raju and Armansyah 
similarly suffered injuries from the fight. Raju suffered a serious wound in his lip and claw 
wounds on the face, meanwhile, Armansyah suffered bruises in the left ribs and left hip. 
Armansyah complains of pain in the neck and hips, then Armansyah parents report Raju to 
the police on charges of persecution21.

Raju according to the Family Card was born on December 9, 1997 was detained by a single 
judge who hears the case. Member of the House of Representatives, the National Commission 
for Child Protection (KPA), the Judicial Commission (KY),  Yeni Abdurrahman Wahid 
(daughter of the former president of Indonesia) also gives attention to Raju by visiting the 
village of Paluh Sweet, Langkat, North Sumatra, within two hours drive from Medan. Many 
party requesting proceedings against Raju stopped, because thesingle  judge who hear the 
case was allegedly violated court procedures22.

At the stage of investigation, the Chief of Police Resort Langkat, North Sumatra, AKBP 
Anang S. Hidayat said he had twice tried to make peace between the victim with  Raju’s 
family, on October 10, 2005 and October 27, 2005. Facilitated by the local village chief, 
Syamsir Siregar, and the police, both families met to resolve the issue amicably. However, 
these efforts do not bring results23.

Incident in this case occurred in 2005, thus the law applicable at the time is Law No. 3 of 
1997 on Juvenile Court. Article 34 set: Community Supervisor (from Correctional Center For 
Children/Balai Pemasyarakatan Anak/Bapas) should help smooth the work of Investigator, 
Public Prosecutor and Juvenile judge in the case, both inside and outside the Children Court, 
by reporting the results of social research.

In this case, the Police also have asked the opinion of the Correctional Center for Children 
(BAPAS) to investigate whether Raju worthy to be submitted to the court. Report from 
BAPAS, signed by Karmin Silalahi as child social researchers, Raju declared competent to 
stand trial, and during interrogations, Raju was always accompanied by his mother.

Raju’s case file be transferred to the State Attorney (Kejari) langkat on 21 November 2005 
and the first trial is in the District Court (PN) Stabat, Pangkalan Brandan, North Sumatra, on 
December 26, 2005. On the day of the trial that has been determined, Raju and his parents 
did not attend the trial. The second and third trial also did not come, so the prosecutor AP 
Frianto Naibaho said Raju and his family had been called, but did not come for no apparent 
reason. At the fourth session of January 12, 2005, Raju came to the trial for the first time. 
Judge Tiurmaida attempt to reconcile the two families. However, Raju family refused, being 
uncooperative and showed a lack of respect of the trial, even making commotion in the 
courtroom24.

21 http://www.antaranews.com/berita/29022/berawal-dari-permintaan-berobat-ke-dokter-kasus-raju-pun-
merebak

22 http://www.antaranews.com/berita/29022/berawal-dari-permintaan-berobat-ke-dokter-kasus-raju-pun-
merebak

23 http://www.antaranews.com/berita/29022/berawal-dari-permintaan-berobat-ke-dokter-kasus-raju-pun-
merebak

24 http://www.antaranews.com/berita/29022/berawal-dari-permintaan-berobat-ke-dokter-kasus-raju-pun-
merebak
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At the next hearing, January 19, 2006, Judge Tiurmaida set Raju was detained for reasons not 
to appear in court twice in a row without a valid reason, and the Raju family are considered 
not acting in good faith, even complicates the trial process. 

Article 47 Paragraph (1) of the Juvenile Court set: For the purposes of examination, the 
judge in the trial court is authorized to issue an arrest warrant for the child who is being 
examined. Article 21 Paragraph (1) of the Law on Criminal Procedure Code provides 
that: The detention order against the defendant allegedly committed a crime, because of 
the circumstances which raised concerns that the defendant will escape, damage or destroy 
evidence or repeat the crime. In this case, Raju was not present at the trial of two times in a 
row without a valid reason, and it is a strong basis for the judge to apply that article.

In this case there are differences about the date of birth Raju, there are at least three versions 
of Raju’s date of birth. In the letter from the prosecutor, Raju who was accompanied by her 
mother explains, Raju was born in May 1997, so that the time of the incident, Raju is 8 years 
and three months, in the family card issued on 4 February 2004 was born on December 9, 
1997, so that the time of the crime he was 7 years and 8 months, and based on study reports 
of Muhammad Anwar alias Raju issued by Domestic Elementary School (SD) 056633 Gang 
Mangga, Langkat, Raju was born on December 5, 1996 so his age at the time  was 8 years 
and 8 months25.

The judge in determining the identity of the Son guided by the indictment. The identity is 
asked in front of the court to the Child, if then there are objections or differences, must be 
filed in the form of an exception to the indictment. In the indictment, Raju was born in May 
1997, when the crime scene Raju was eight years and three months, thus, in accordance 
with the Juvenile Court Act, Raju is already 8 years old and the Judge has the authority to 
put Raju in detention, so that the restraining order is correct according to the rules. In the 
proceedings, Raju was accompanied by the Legal Counsel named Jonathan Panggabean;

But in fact Raju did not undergo such detention intact. Raju only half days in a detention cell 
together with adult prisoners, since being brought from the court to the House of Detention 
(Rutan) State Class IIB Pangkalan Brandan, North Sumatra, It is at the discretion of the 
Head House of Detention Pangkalan Brandan, Sudjono Evi, who disagree small children 
in adult detention cell. Sudjono in a letter to the Head Office of the Ministry of Law and 
Human Rights of North Sumatra, dated February 22, 2006 stated, Raju was never in custody, 
because he was still a minor, and no special room for children26.

In this case, the judge declare the defendant Muhammad Azwar Children (called Raju) 
proven legally and convincingly guilty of committing the crime of “persecution” as charged 
in a single indictment, and convict the defendant to the action to restore the defendant to his 
parents to be nurtured.

From the description, the trial court Raju implemented by Law No. 3 of 1997 on Juvenile 
Court, has been carried out with due regard to the rights of the Child:
- Cases of children examined in the hearing of children;
- Children accompanied by a parent, legal counsels, and Supervising Community in 

hearing children;
- Although children are set to be retained in the examination process in the court 

case, but because of the limitations of the House of Detention (Rutan) State Class 

25  http://www.antaranews.com/berita/29022/berawal-dari-permintaan-berobat-ke-dokter-kasus-raju-pun-
merebak

26  http://www.antaranews.com/berita/29022/berawal-dari-permintaan-berobat-ke-dokter-kasus-raju-pun-
merebak
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IIB Pangkalan Brandan, North Sumatra, which does not have a special room for 
children of prisoners, the arrest of the Child is not implemented;

- In the Judge’s decision, Children returned to parents to be nurtured; Thus the rights 
of the Child has been fulfilled in handling cases of Raju.

G.	 SEPTIAN’S	CASE,	A	CHILDREN	WHO	BECOME	DEFENDANT	IN	COURT	
PRECEEDINGS FOR STEALING CASE
In 2014 in Karanganyar, Central Java, Indonesia, a 15-year-old Child of stealing a motorcycle. 
This case occurred in 2014, thus the rules applicable at the time it was Law No. 11 of 2012 
of Juvenile Justice System.

Stealing committed penalties imprisonment of 7 (seven) years, and it is not a repetition of 
criminal acts, then the judge shall make Diversion (Article 7 Paragraph (1) Law 11/2012).

The diversion process attended by the Diversion Facilitator (Judge), Registrar, Prosecutors, 
Community Supervisor (from Correctional Center For Children/Balai Pemasyarakatan 
Anak/Bapas) Surakarta, Child, Child Parents, Victims, and Chairman of the environment, 
and  then the results of the diversion are:
- Child admitted stealing, feel sorry,then apologize to the victim, and promised not to 

repeat his actions again.
- The victim stated forgive, and approve the process of the case was suspended on 

condition that the victim’s belongings be returned in good condition as before.
- Child promise to to meet the requirements of the victims.
- If the agreement is not implemented within a period of 1 (one) month from the 

signing of this agreement, the inspection process is continued in the trial process.
Diversion process to reach agreement, and after the agreement executed, the judge issued a 
Determination of Termination examination of the Case, so that this case did not proceed to 
trial.

Thus the rights of the Child has been fulfilled in handling cases of Septian.

H. CONCLUSION
Rules regarding the rights of Children in Conflict with the Law can be found in particular 
in Article 3 of the Law 11/2012 on Juvenile Justice System, that is: Treated humanely while 
addressing the needs according to age;Separated from adults; Legal aid and other assistance 
effectively; Recreational activities;Freedom from torture or other acts of cruel, inhuman, or 
degrading treatment;Not sentenced to death or life imprisonment; Not arrested, detained, or 
imprisoned, except as a last resort and within the shortest possible time;Obtaining justice 
in the face of juvenile justice objectively, impartially and in a session closed to the public; 
Unpublished identity;Obtain the assistance of parents / Guardians and the person who is 
trusted by the child; Obtaining social advocacy; Obtain personal life; Obtaining accessibility, 
especially for children with disabilities;Provided education; Health services; and Acquire 
other rights in accordance with the provisions of the legislation. 

Article 7 Paragraph (1) is set that  at the level of investigation, prosecution, and the Child 
case investigation in State court shall be pursued Diversion, with the provision of: the 
offense can be sentenced to prison under seven (7) years, and is not a repetition of criminal 
acts (Paragraph (2)).

The fulfillment of the rights of children in conflict with the law in the case Raju (8 years) 
based on Law No. 3 of 1997 on Juvenile Justice, and in the case of Septian (14 years), 
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which is based on Law No. 11 of 2012 on the SPPA, are examples of cases that have been 
implemented to fulfill the rights of the Child.

Hopefully, law enforcement officers and the public is increasingly aware of Law No. 11 of 
2012 on Juvenile Justice System, so as to minimize the number of children who had a bad 
experience in undergoing trial in court.
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HUMAN RIGHTS IN PERSPECTIVE UU NO. 16 OF 2011 ON LEGAL 
AID

Dadang	Suprijatna

A. BACKGROUND
Pancasila is the ideology of the Indonesian nation that treats people according to their 
dignity as creatures of God Almighty, which was created with a set of rights and a degree 
obtained from birth, then the principle of equality is the main thing1, recognizes the equality, 
rights and obligations of rights of every human being no distinction of race, religion, creed, 
ancestry, gender, skin color and social status. This is as a grain in Pancasila Implementation 
Guidelines2, where the grains in morality is a mission Pancasila, namely: managing Into 
Indonesian-ness to become a home for all those who helped build it, and want to live in 
peace in it3.

Indonesia is a country of law4, this has the consequence that the Indonesian nation to apply 
the law in order to create security, order, justice and prosperity for citizens who have equal 
status and uphold the law5, The Constitution guarantees the right of every citizen gets 
equal recognition before the law6, the constitution is the basic law about: Managing the 
implementation of a country7; Set the arrangement and the position of the state organs, 
regulate relations between state organizations, and regulate the relationship of the state organs 
with citizens8. Material Act of 1945 as constitution includes three fundamental things: First, 
the guarantee of human rights for its citizens; Second, set the state administration; Third, the 
division and restriction constitutional duty9. Concerning these three things, including human 

1  Butir 2, Sila Kemanusiaan Yang Adil Dan Beradab, bahwa : Mengakui persamaan derajat, persamaan hak, 
dan kewajiban asasi setiap manusia, tanpa membeda-bedakan suku, keturunan, agama, kepercayaan, jenis 
kelamin, kedudukan sosial, warna kulit dan sebagainya. Kemudian butir 1, Sila Kerakyatan Yang Dipimpin 
Oleh Hikmat Kebijaksanaan Dalam Permusyawaratan/ Perwakilan, bahwa : Sebagai warga negara dan warga 
masyarakat, setiap manusia Indonesia mempunyai kedudukan, hak, dan kewajiban yang sama.

2  Ketetapan Majelis Permusyawaratan Rakyat Nomor : I/MPR/2003, tentang Pedoman Pengamalan Pancasila.
3 Bernard L. Tanya, Theodorus Yosep Parera, Samuel F. Lena, Pancasila Bingkai Hukum Indonesia, Genta 

Pusblishing, Yogyakarta, 2014, h 35.
4  Pasal 1 Ayat (3) Undang-Undang Dasar 1945, bahwa : Negara Indonesia adalah negara hukum.
5 Pasal 27 Ayat (1) Undang-Undang Dasar 1945, bahwa : Segala warga negara bersamaan kedudukannya 

di dalam hukum dan pemerintahan dan wajib menjunjung hukum dan pemerintahan itu dengan tidak ada 
kecualinya. Kemudian dalam Penjelasan Undang-Undang Dasar 1945, bahwa : Negara Indonesia merupakan 
Negara berdasarkan atas hukum, maka Negara Indonesia menempatkan hukum di tempat yang tertinggi dalam 
kehidupan bermasyarakat, berbangsa dan bernegara. Seluruh warga Negara Indonesia harus tunduk dan patuh 
kepada hukum yang bertujuan untuk memberikan keadilan bagi warga negara, menjaga dan menciptakan 
keamanan dan ketertiban di tengah-tengah kehidupan masyarakat. Hal ini berarti Negara Indonesia menjunjung 
tinggi Hak Asasi Manusia dan menjamin segala warga negaranya bersamaan kedudukannya didalam hukum 
dan pemerintahan, serta wajib menjunjung tinggi hukum dan pemerintahan tanpa ada kecuali.

6  Pasal 28D Ayat (1) Undang-Undang Dasar 1945, bahwa :Setiap orang berhak atas pengakuan, jaminan, 
perlindungan dan kepastian hukum yang adil serta perlakuan yang sama dihadapan hukum.

7 Novendri M, Nggilu, Hukum dan Konstitusi, Perubahan Konstitusi Yang Partisipatif dan Populis, UUI Press, 
Yogyakarta, 2014, h 19.

8  Jimly Asshiddiqie, Konstitusi Bernegara, Praksis Kenegaraan Bermartabat dan Demokratis, Setara Press, 
2015, h 6.

9  Novendri M, Nggilu, Op., Cit,  h 28.
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rights in legal aid10. The position of human rights in the constitution should be seen from the 
basic idea that constitutionalism11.

In the concept of a constitutional state there is the recognition and protection of the human 
rights of every individual, including the rights and the implementation of legal aid for 
the people to meet as well as the implementation of state laws that protect, recognize and 
guarantee the rights of citizens will need access to justice and equality before law12. Human 
rights are defined basic rights inherent in human beings is a natural right, which by law 
specified in forming positive law and others grow in the community. The basic rights is 
common in the Constitution13 or the Act of 1945.

In the formulation of Law Number 39 Year 1999 on Human Rights and Law No. 26 of 2000 
on Human Rights Court, that human rights has its own characteristics, has the theological 
inherent in every human being14. Human rights are the responsibility of each party to 
maintain and protect it, either state, law, societies and individuals anywhere and anytime. 
Human rights include the right field of civil, political, social, economic, cultural and legal, 
to the right to live in a healthy environment. Violation of human rights is tantamount 
degrading15. Community participation is essential in build human rights because it gives 
people an opportunity to express their views on issues that need to be addressed include 
problems getting legal aid as a shared responsibility16.

On the basis of the state has a duty in the implementation of human rights to legal aid. 
Legal aid is not a government program to gain the sympathy of the people can’t afford, but 
it must be understood in depth as a liability on the one hand and on the other rights without 
discrimination17. The rich man and have the power to easily obtain and access to justice, 
through a lawyer or advocate rented, not so people can’t afford, they do not have the ability 
to pay a lawyer, it can be said that the side of justice and civilization has not been achieved 
or accomplished as expected.

The fundamental problem that arises is not widely open access to justice for human rights 
to legal aid, although the doctrine of justice should be accessible to all sections of society 
without exception18. So if there is no extension of equal access for all citizens to acquire the 
rights and equal treatment before the law is unconstitutional, while the principle of equality 
before the law of the state is obligated to fulfill them.

10  Pasal 18 Ayat (4) Undang-Undang Nomor 39 Tahun 1999 tentang Hak Asasi Manusia, bahwa : Setiap orang 
yang diperiksa berhak mendapatkan bantuan hukum sejak saat penyidikan sampai adanya putusan pengadilan 
yang telah memperoleh kekuatan hukum tetap.

11  Panduan Bantuan Hukum di Indonesia, Pedoman Anda Memahami dan Menyelesaikan Masalah Hukum, 
Yayasan Obor Indonesia, Jakarta, 2014, h 352.

12 Lihat Penjelasan Umum Undang-Undang Nomor 16 Tahun 2011 tentang Bantuan Hukum.
13  I Dewa Gede Atmadja, Hukum Konstitusi, Problematika Konstitusi Indonesia Sesudah Perubahan UUD 1945, 

Setara Press, Malang 2012, h 189.
14  Mahrus Ali, Syarif Nurhidayat, Penyelesaian Pelanggaran HAM Berat, In Court System and Out Court System, 

Gramata Publishing, Depok, 2011, h 7.
15  Romli Atmasasmita, Reformasi Hukum, Hak Asasi Manusia dan Penegakan Hukum, Mandar Maju, Jakarta, 

2001, h 34.
16  Forum Dunia Tentang HAM Di Kota Tahun 2011, Globalisasi Hak Asasi Manusia Dari Bawah : Tantangan 

Ham Di Kota Pada Abad Ke-21, Deklarasi Gwangju Tentang Ham Di Kota, (“Kota” Didefinisikan Sebagai 
Pemerintah Daerah Dalam Berbagai Ukuran : Daerah, Pengelompokan Perkotaan, Metropolis, Kotamadya 
Dan Otoritas Daerah Lainnya Yang Dikelola Secara Bebas Sesuai Dengan Agenda Piagam Global Tentang 
HAM Di Kota), Dilaksanakan pada tanggal 16-17 Mei 2011 Gwangju, Korea Selatan, h 65-66.

17 Lihat butir 2, Sila Kemanusiaan Yang Adil dan Beradab, Op., Cit.
18  Pujiono, Bantuan Hukum dalam Perspektif Tanggungjawab Negara, Makalah disampaikan dalam Kegiatan 

Seminar Bantuan Hukum dan Akses terhadap Keadilan Bagi Masyarakat Marginal, Semarang, 09 Pebruari 
2010.
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Legal aid is the implementation of the principle of fair trial and equality. The right to a 
fair trial is the right to be examined in a fair and open to the public, unless the regulations 
specify otherwise. A fair judicial process, if there is a standard of recognition of the rights of 
a suspect or defendant and equal treatment before the law and can’t be declared guilty until 
the court ruling that declared him guilty19.

The People can’t afford that have a legal issue must face the fact that the political and social 
conditions that have made them unable to access legal help they need. System access to legal 
counsel provided by the state are considered difficult to obtain, are not easily accessible20, 
the current legal services by a lawyer or advocate deemed too expensive, so poor people 
can’t afford to get justice21 with the situation and the condition of the equality before the 
law, is not achieved.

The Law No. 16 of 2011 on Legal Aid, has assured us that legal aid is part of the Rights of 
the Constitution every citizen22, however Act No. 16 of 2011 on the Legal Aid still be unable 
to automatically accommodate the service of justice access to legal aid, although there are 
various elements of society that they have sought Law No. 16 of 2011 on the Legal Aid can 
be performed well.

Right to Legal Aid is universally guaranteed in the International Covenant on Civil and 
Political Rights. Articles 16 and 26 of the ICCPR guarantees everyone the right to obtain 
legal protection and should be avoided from any form of discrimination. Whereas Article 14 
Paragraph (3) of the ICCPR, provides legal assistance related requirement that the interests 
of justice and not be able to pay the Advocate23.

State emphatically have expressed support in the funding of legal aid for the poor through 
Act No. 16 of 2011 on Legal Aid, Law is regarded as a good destination countries to 
guarantee the rights of its citizens, so that equality of citizens before the law is not only a 
mere allegory24, in addition to the Act of 1945 has been set up on the principle of solidarity 
and fairness in national economic unity25. This is the basic rules that govern the lives of 
many people26, The government has also issued Regulations on Terms and Procedures for 
Granting Legal Aid and Legal Aid Disbursement by Government Regulation No. 42 of 
2013, which ensures legal aid for the poor and financing charged to the State Budget. This 
Government Regulation confirms that Legal Aid was organized by the Minister of Justice 
and Human Rights and Legal Aid implemented by qualified: Legal Entity, Accredited, have 
a fixed office or secretariat, has the Board, and has a Legal Assistance Program.

Reflections on legal aid as state responsibility raises a fundamental question, namely whether 
the existence of Law Number 16 Year 2011 will create real justice or liberalize the legal aid 

19  Panduan Bantuan Hukum di Indonesia, Op., Cit, h 467.
20 Justice for The Poor-The World Bank, Menciptakan Peluang Keadilan, Jakarta: The World Bank, 2005,  h 85.
21  Asfinawati, Prolog: Bantuan Hukum Cuma-Cuma dan Komersialisasi, dalam Lembaga Bantuan Hukum 

Jakarta, Bantuan Hukum Akses Masyarakat Miskin dan Marjinal terhadap Keadilan, LBH Jakarta, 2007, h vi.
22 Indonesian Legal Resource Center (ILRC) dan Forum Solidaritas LKBH Kampus, Menjamin Hak Atas Bantuan 

Hukum Bagi Masyarakat Miskin dan Marginal: Position Paper RUU No. 16 Tahun 2011 dan Peran LKBH 
Kampus, Agustus 2010.

23  Yusuf Saefudin, Implementasi Pemberian Bantuan Hukum Bagi Rakyat Miskin Di Jawa Tengah Berdasarkan 
Undang-Undang Nomor 16 Tahun 2011 Tentang Bantuan Hukum, Jurnal Idea Hukum, Vol. 1 No. 1, Maret 
2015, h 65.

24  Panduan Bantuan Hukum di Indonesia, Op., Cit, h488.
25  Pasal33 Ayat (5) Undang-Undang Dasar 1945, yang menyatakan : Perekonomian nasional diselenggarakan 

berdasar atas demokrasi ekonomi dengan prinsip kebersamaan, efisiensi berkeadilan, berkelanjutan, 
berwawasan lingkungan, kemandirian, serta dengan menjaga keseimbangan kemajuan dan kesatuan ekonomi 
nasional.

26 www.si-pedia.com (situs keluarga pedia), diakses tanggal 09 Februari 2016, 23.45 WIB.
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movement undertaken by public initiatives27. Indeed the existence of regulations on legal 
aid will lead to access to justice that is enjoyed and experienced by the people of Indonesia 
to get an equal footing before the law, so as to provide the same control for all the people28 
seeking justice.

In the legal assistance necessary role of the Legal Profession in the pillars of the rule of 
law, namely lawyer, Advocate or Legal Advisor29. Profession Lawyer, Advocate or Legal 
Counsel in defending the interests of his clients or the people must not discriminate against 
religious background, culture, skin color, place of residence, economic level, gender, and so 
forth. The defense for everyone, including the poor is a form of appreciation of the Advocate 
of the principle of equality before the law as well as the realization of rights possessed by all 
persons, namely the right to be assisted by Advocates30.

Role of Intellectual Property law in addressing poverty continues to grow is not limited in the 
areas of advocacy, but also in the substance of the law and the functioning of the law. Legal 
or regulatory functions of Legal Aid originally a social control and as a social engineering, 
has been developed as a means of empowerment. Correspondingly, also developed a concept 
of “Paralegals” which further highlight the juridical aspects of technical skills as “Legal 
Assistant” to encourage the independence of the community to be able to help themselves31.

But the strength of the Advocate involvement in the activity of “pro bono publico” is not by 
itself an indication that the implementation of legal aid in Indonesia has been going well. 
In fact only a few of the Advocate basing its activities on its goal which is greater, that the 
principle of fair trial must be maintained in accordance with the provisions of the legislation 
and the values of a profession that requires them to ensure public access to the judicial 
process, without distinction of class society represented32 and Law Number 18 Year 2003 
concerning Advocates has set obligations of the Advocate in providing legal aid33.

Besides legal assistance as the responsibility of the Advocate and the State, the Government 
has been providing legal aid budget, with the hope of every poor people gain access to 
justice, it is stipulated in the Constitution of 1945 that state finances are set annually openly 
to the people’s welfare34. Against ways to access legal aid fund has been regulated in Law 
Number 16 Year 2011 on Legal Aid35, which the Government must allocate funds Legal 
Aid36. In addition charged to the Budget of the State, may also Opinions of Budget and 

27  Panduan Bantuan Hukum di Indonesia, Op., Cit,  h 488.
28 Ibid.
29  Marudut Tampubolon, Membedah Profesi Advokat, Perspektif Ilmu Sosial Interaksi Advokat-Klien, Pustaka 

Pelajar, Yogyakarta, 2014, h 27.
30  Dadang Suprijatna, Kedudukan Dan Peranan Advokat Dalam Pelaksanaan Hak Asasi Manusia Menurut 

Undang-Undang Dasar 1945 (Studi Kasus Bantuan Hukum), Tesis, Bogor 2008, h 111.
31  A. Muktie Fadjar, Teori-Teori Hukum Komtemporer, Setara Press, Malang, 2013, h 116.
32  Dadang Suprijatna, Op., Cit., h 113.
33  Pasal 22 Ayat (1) Undang-Undang Nomor 18 Tahun 2003 tentang Advokat, bahwa : Advokat wajib memberikan 

bantuan hukum secara cuma-cuma kepada pencari keadilan yang tidak mampu.
34  Pasal 23 Ayat (1) Undang-Undang Dasar 1945, bahwa : Anggaran pendapatan dan belanja negara sebagai 

wujud dari pengelolaan keuangan negara ditetapkan setiap tahun dengan undang-undang dan dilaksanakan 
secara terbuka dan bertanggung jawab untuk sebesar-besarnya kemakmuran rakyat.

35  Pasal 16 Ayat (1) Undang-Undang Nomor 16 Tahun 2011 tentang Bantuan Hukum, bahwa : Pendanaan 
Bantuan Hukum yang diperlukan dan digunakan untuk penyelenggaraan Bantuan Hukum sesuai dengan 
Undang-Undang ini dibebankan kepada Anggaran Pendapatan dan Belanja Negara.

36  Pasal 17 Undang-Undang Nomor 16 Tahun 2011 tentang Bantuan Hukum, bahwa : Pemerintah wajib 
mengalokasikan dana penyelenggaraan Bantuan Hukum dalam Anggaran Pendapatan dan Belanja Negara, 
serta Pendanaan penyelenggaraan Bantuan Hukum tersebut dialokasikan pada anggaran kementerian yang 
menyelenggarakan urusan pemerintahan di bidang hukum dan hak asasi manusia.
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Expenditure37.

Allocation of funding legal aid in the budget area is not compulsory, the government 
provides a policy for districts to manage the allocation of legal aid funds while still trying 
to ensure legal aid funds from the Budget of the State touched justice seekers in remote 
areas, as mandated by the Act number 16 of 2011 on Legal aid, the local government is not 
obliged to provide aid budget law, since Article 19 uses the word “may” that can be “yes” 
to “no”, so that the effect of funding legal aid is considered to be an option, as under the Act 
number 32 of 2004 on Regional government, which funds can be budgeted or unbudgeted 
for more important matters of government mandatory38, for example: in Lampung Province 
are Legal Aid who do not know about the existence of grant expenditure in the form of legal 
aid fund which is based on the Regional Budget. Local Government has determined the 
legal aid budget, but the realization of the budget is not absorbed at all, meaning that the use 
of shopping grant legal aid is not effectively implemented so that the budget is not used39.

With the legalization of Law Number 16 Year 2011 on Legal Assistance on October 31, 2011 
then provide the basis for the state to guarantee the human rights that the citizens, especially 
for the group of poor people to gain access to justice and equality before the law, therefore 
the responsibility of the state should be implemented through the Legal Aid Regulations40.

Implementation of the principle of accountability consistently and consequently will increase 
the prestige and dignity of the government and the state in the eyes of its people. This is 
because if the government is willing to uphold this principle then at least to be achieved a 
few things: a) upholding the principles of a constitutional state, the rule of law and equality 
before the law in governance, (b) the accountability of government which led to the legal 
awareness of society as voluntary, (c) strengthen commitment to achieving good governance 
reforms in line with the strengthening of civil society41.

Funding of legal aid in reality is not maximized because there are many people who do not 
have access to legal aid services, it is fitting to receive special attention and intensive, so 
the destination countries to create equality, rights and obligations of rights of every human 
being, without distinction of race, religion, creed, race, sex, social status, skin color42, as the 
people of Indonesia who have an equal footing43 and uphold the law with no exception44, 
Pancasila as the purpose of the mission, which is to be a home for all those who helped build 
it, and want to live in peace in it45 can be achieved.

37  Pasal19Undang-Undang Nomor 16 Tahun 2011 tentang Bantuan Hukum, bahwa : Daerah dapat mengalokasikan 
anggaran penyelenggaraan Bantuan Hukum dalam Anggaran Pendapatan dan Belanja Daerah.

38  Raisya Andayu Putri, Nurmayani, Marlia Eka Putri, Kebijakan Pengalokasian Dana Bantuan Hukum Dalam 
Anggaran Pendapatan Dan Belanja Daerah (APBD) Provinsi Lampung, Jurnal.fh.unila.ac.id, diakses tanggal 
10 Februari 2016, 22.41 WIB. h 7.

39 Ibid.. h 2.
40  Yuliawiranti. S, Eksistensi dan Peran Paralegal Dalam Pemberian Bantuan Hukum Pasca Berlakunya UU No. 

16 Tahun 2011 Tentang Bantuan Hukum, Majalah Hukum Nasional, 2014, h 195.
41  Luthfi J. Kurniawan dan Mustafa Lutfi, Perihal Negara, Hukum dan Kebijakan Publik, Perspektif Politik 

Kesejahteraan yang Berbasis Kearifan Lokal, Pro Civil Society dan Gender, Setara Press, Malang, 2011, h 90.
42 Lihatbutir 2, Sila Kemanusiaan Yang Adil dan Beradab., Op.,Cit.
43 Lihatbutir 1, Sila Kerakyatan Yang Dipimpin Oleh Hikmat Kebijaksanaan Dalam Permusyawaratan/Perwakilan., 

Op.,Cit.
44 Lihat Pasal 27 Ayat (1) Undang-Undang Dasar 1945. Op.,Cit.
45 Bernard L. Tanya, Theodorus Yosep Parera, Samuel F. Lena, Loc., Cit., h 35.
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B. PROBLEMS
In this study given the constraints in the formulation of the problem, as follows :
1. How is the implementation of legal aid as access to justice for the underprivileged ?
2. What barriers encountered in the implementation of legal aid ?

C. DISCUSSION
1.		 Implementation	of	Legal	Aid	as	Access	to	Justice

In Black’s Law Dictionary, Legal Aid / Legal Aid are : Free or inexpensive legal 
services Provided to Reviews those who can’t afford to pay full price, Legal aid is a use, 
administered locally by a specially established organization46.

Legal aid is a human right, especially for the poor47. Which should be implemented as 
an effort to uphold human rights struggle48. The concept of legal aid has been around 
a long time and come from western countries that already have a long history49, the 
concept of legal aid developing ideas that lead to variation or type of legal assistance 
provided to the public.

Legal Aid in Indonesia popular since November 1978, when it held a National Workshop 
on Legal Aid in Indonesia. In the workshop set: Legal aid is a legal services provided to 
groups who can not afford, either individually or collectively in the form of community 
advocacy, representation both inside and outside the court50.

The development of legal aid in Indonesia marked many stand Legal Aid as an 
organization that consistently fight for the defense of the rights of the people, even well 
equipped and protected by law on legal aid, but access to legal aid for communities 
still difficult to achieve, it is can be seen when the criminal proceedings, there is still a 
defendant on trial unaccompanied or defended by the Advocate, so that the government’s 
attention to this issue should continue to do the assessment and analysis of what is the 
cause.

In an interview with a convict named Misbah who tangled case in the District Court of 
Human Trafficking Cibadak, said51 : I do not know if I can get a defense counsel without 
having to pay for his services. Then the defendant Ahmad Sujai the tangled case Traffic 
Accident in Cibinong District Court, said52 : When I tried once offered legal assistance, 
but can’t I get the slow pace of poverty letter from the village, so I ignore it.

Regarding the above-mentioned matters related to human rights in accessing justice 
legal aid is the right of every person53 for obtaining54 especially the underprivileged, on 

46 Bryan A. Garner, Black’s Law Dictionary, Abridged Ninth Edition, Editor in Chief, West, A Thomson Reuters 
Business, 2010, h 768.

47 Ihdi Karim Makinara, Pengaruh Bantuan Hukum Terhadap Masyarakat Miskin (Meninjau UU No. 16 Tahun 
2011 Tentang Bantuan Hukum), Jurnal Rechtsvinding, (Media Pembinaan Hukum Nasional), Vol. 2 No. 1, April 
2013, h 2.

48 Ibid.
49 Abdurrahman, Pembaharuan Hukum Acara Pidana dan Hukum Acara Pidana Baru di Indonesia, Alumni, 

Bandung, 1980, h 114.
50 AbdulHakim Garuda Nusantara, Politik Hukum Nasional, Jakarta, YLBHI, Cetakan 1, 1988, h 113.
51 Wawancara, tanggal 26 Januari 2016, di Lembaga Pemasyarakatan Paledang Bogor.
52 Wawancara, tanggal 02 Februari 2016, di Lembaga Pemasyarakatan Pondok Rajeg Cibinong.
53 Pasal 28D Ayat (1) Undang-Undang Dasar 1945, menyatakan :Setiap orang berhak atas pengakuan, jaminan, 

perlindungan, dan kepastian hukum yang adil serta perlakuan yang sama dihadapan hokum.
54 Pasal 18 Ayat (4) Undang-Undang Nomor 39 Tahun 1999 Tentang Hak Asasi Manusia, bahwa : Setiap orang 
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the basis of the state has a duty in the implementation of legal aid as access to justice, 
legal aid is the responsibility of the state, connected with the ideals of the welfare state55, 
where people feel protected by the government’s policy on legal aid services as part of 
the welfare facilities and social justice56. The concept of state of law toward a welfare 
state is the state not only to maintain order and security or simply a night watchman, 
but countries participate in social enterprises57, in this case the legal aid program as the 
administration of justice before the law.

Legal aid is a legal services free of charge to people who are not able to58, so it can 
be concluded that the recipient of legal aid is only people who are not economically 
disadvantaged.

Legal aid according to Adnan Buyung Nasution59 is the provision of legal services to 
a person involved in the case, namely :
a. The provision of legal aid services performed free of charge,
b. Legal aid is reserved for the underprivileged,
c. The main motive for the concept of legal aid is to enforce the law with the right to 

defend the interests of the underprivileged and legally blind.

Poor people who have a problem of law must face the fact that the political and social 
conditions they have made them unable to obtain legal help they need, so that legal 
assistance should be sought as the Due Process of Law, that everything must be done in 
a fair which is the concept of rights fundamental60.

Legal assistance in terms of social reality can be seen in three concepts:
a.	 The	concept	of	Traditional	Legal	Assistance/Individual.

This concept is a legal services provided to the community can’t afford individually. 
The nature of legal aid is passive and his approach is very formal. This concept see 
any legal problems for the poor in terms of the applicable law, which is called by 
Selnick is a normative concept. The orientation of this concept is to uphold justice 
for the poor under the applicable law, which is based on the spirit of gain influence 
in society. This concept is basically the provision of legal assistance to the public is 

yang diperiksa berhak mendapatkan bantuan hukum sejak saat penyidikan sampai adanya putusan pengadilan 
yang telah memperoleh kekuatan hukum tetap.

55 Adnan Buyung Nasution, Bantuan Hukum di Indonesia, LP3ES, Jakarta, 1982, h 4.
56 Ibid.
57 EllydarChaidir, Negara  Hukum, Demokrasi dan Konstalasi  Ketatanegaraan Indonesia, Kreasi Total  Media, 

Yogyakarta, 2007, h 40.
58 Pasal 1 Angka 9 Undang-Undang Nomor 18 Tahun 2003 tentang Advokat, bahwa : Bantuan Hukum adalah 

jasa hukum yang diberikan oleh advokat secara cuma-cuma kepada klien yang tidak mampu. Kemudian Pasal 
1 Angka 3 Peraturan Pemerintah Nomor 83 Tahun 2008 Tentang Persyaratan dan Tata Cara Pemberian Bantuan 
Hukum Secara Cuma-Cuma, bahwa : Jasa hukum yang diberikan advokat tanpa menerima pembayaran 
honorarium meliputi pemberian konsultasi hukum, menjalankan kuasa, mewakili, mendampingi, membela, 
dan melakukan tindakan hukum lain untuk kepentingan pencari keadilan yang tidak mampu. Lalu Pasal 1 
Angka 1 Undang-Undang Nomor 16 Tahun 2011 Tentang Bantuan Hukum, bahwa : Jasa hukum yang diberikan 
oleh pemberi bantuan hukum secara cuma-cuma kepada penerima bantuan hukum. Pasal 1 angka 1 Peraturan 
Perhimpunan Advokat Indonesia No. 1 Tahun 2010 Tentang Petunjuk Pelaksanaan Pemberian Bantuan Hukum 
Secara Cuma-Cuma, bahwa : Bantuan Hukum Secara Cuma-Cuma adalah jasa hukum yang diberikan Advokat 
tanpa menerima pembayaran honorarium meliputi pemberian konsultasi hukum, menjalankan kuasa, mewakili, 
mendampingi, membela, dan melakukan tindakan hukum lain untuk kepentingan Pencari Keadilan yang Tidak 
Mampu”.

59 AdnanBuyung Nasution, dkk. Bantuan Hukum Akses Masyarakat Marginal terhadap Keadilan, Tinjauan 
Sejarah, Konsep, Kebijakan, Penerapan dan Perbandingan. LBH Jakarta. 2007, h 13.

60 MunirFuady, Teori Negara Hukum Modern (Rechtstaat), Refika Aditama, Bandung, 2009, h 46.
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not able to resolve disputes61. 

In the individual legal aid have two (2) ways you can use that legal aid can work 
well and achieve their goals, namely:
1) Empower community organizations that provide legal aid services such as 

Legal Aid organized by educational institutions and others.
2) Empower Advocate organization. In this model, the public can directly 

or through recourse to the courts where the latter organization Advocates 
Advocates organization will appoint its members to defend people who are not 
able to62.

b.	 The	concept	of	Constitutional	Law	Assistance.

Indonesian nation warrantie their similarity conceptually before the law contained 
in the Act of 194563. Therefore, every human being Indonesian people who need 
legal aid in addition to the basic rights is also a movement guaranteed by the 
constitution. In addition to a pretty important principle, that citizens are entitled to 
legal aid, so that the position of an advocate in order to award legal aid has a very 
important meaning64.

Legal Aid constitutional right is defined as welfare rights which become part of 
the framework of social protection afforded by the welfare state. Legal aid as part 
of the bow of social welfare is necessary, because the social development or social 
improvement has always been a part of the implementation of welfare legal aid65.

Thus the enormity of the role and responsibilities of the state to provide legal aid 
to citizens, as part of in order to achieve the ideals as a welfare state. Countries that 
provide legal assistance and Advocate that run on the orders of the state.

The concept of Constitutional Legal Aid legal aid society is not able to do in order 
to attempt and goals, such as: awareness of the poor as subjects of law, enforcement 
and development of the values of human rights as the main joints for the enforcement 
of state law. The nature and type of legal aid in this concept is the more active 
means of legal aid is given to community groups collectively66.

c.	 Legal	Aid	Structural	Concepts

Structural Concepts Legal Aid is a legal service activities aimed at creating 
conditions of realization of laws capable of changing the structure of moving 
towards a more equitable structural, where the rule of law and implementation can 
ensure equality both in the field of law or politics. The concept of structural legal 
aid is closely related to structural poverty. Any activity of judicial assistance in this 
concept is solely to defend the interests of society or the legal rights of the poor 
people in the judicial process67.

Structural legal aid can be made by 3 (three) ways, namely :
1) Line non-litigation, where legal aid organizations concerned to help provide 

legal education to the community to make them aware of their rights. For 

61 YesmilAnwar dan Adang, Sistem Peradilan Pidana; Konsep, Komponen, dan Pelaksanaannya Dalam 
Penegakan Hukum di Indonesia, Widya Padjajaran, Bandung, 2009, h 251-252.

62 SahuriLasmadi, Peran Advokat Dalam Pendampingan Hukum, Jurnal Inovatif, Vol. VII, No. II Mei 2014, h 
66-67.

63 Pasal 27 ayat (1) Undang-Undang Dasar 1945, Loc., Cit.
64 SahuriLasmadi, Op., Cit.,, h 61.
65 Soerjono Soekanto, Bantuan Hukum : Suatu Tinjauan Sosio Yuridis, Ghalia Indonesia, Jakarta, 1983, h 11.
66 YesmilAnwar dan Adang, Loc., Cit, h 251-252.
67 Ibid.
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example, by attaching banners in public places, law enforcement institutions 
which contains rights and obligations, make a brochure with information on the 
rights of the public and distributed to the public in general or directly in contact 
with the community through discussions by providing legal counseling to the 
community. Its purpose is to make people aware of the importance of this law 
for allegedly difficult to access.

2) Line of litigation, legal assistance given the Advocate through the legal process 
to scrutinize legislation existing positive. For example in the handling of 
political cases, the court forum as a means to convey a message of injustice.

3) Policy reform, namely articulated various defects contained in the positive law 
and existing policies, to be criticized and then provide possible alternatives68.

Relation to legal aid as access to justice, the concept of state law requires the element 
of the guarantee of human rights in the form of government regulatory policies on 
legal aid, these elements are formed because of the social contract. Social contract by 
J.J. Roesseau, that: The emergence of state power as based on agreement or contract 
between all members of society to form a government, the state can’t deprive the basic 
rights of the individual and society, even the state must protect these rights69.

Then Thomas Hobbes theory treaty says : Humans in their lives need to deal with 
each other and then give up some of these rights to the King for the benefit of the 
individual, the King in this case does not become a party to the agreement, it is the party 
free received broad authority in the presence of some of the rights that the community 
handed over to him70

Of the social contract is this man in the bonds of common life in the country handed 
over political rights and social to the state, then the state must guarantee the rights of 
both inherent in the individual and the rights in the social life in obtaining protection 
or legal assistance71, more cored efforts to find a basis justifying the rationale for the 
existence of the state and the rights of citizens (rather than an attempt to describe the 
formation of the statehood along the well-being factual), right in essence is the freedom 
of citizens to do anything for the implementation of the private lives prosperous. Social 
contract “only” agreement on ways and means by which it was decided to guarantee 
how right they can be protected and how the public authority could be formed for the 
sake of protection of human rights in his status as a citizen72

With the legalization of Law No. 16 of 2011 on the Legal Aid correlated with the 
opinion of J.J. Roesseau and Thomas Hobbes, mean that Indonesia in addressing 
the constitutional rights of the rights of people can’t afford the legal aid services have 
sought as much as possible as a program of legal aid services for the underprivileged as 
access to justice.

And justice to be achieved Indonesian nation is equal justice before the law, as the 
opinion of Aristotle, that : Justice has to be shared by the state to all the people, and the 
law which has the task of keeping fairness to everyone without exception73.

68 Sahuri Lasmadi, Op., Cit., h 67.
69 Mahrus Ali, Syarif Nurhidayat, Op., Cit, h 3.
70 Ibid., h 1
71  Handoyo Cipto Hestu. B, Hukum Tata Negara, Kewarganegaraan dan Hak Asasi   Manusia, Universitas 

Atmajaya, Yogyakarta, 2003, h 12.
72  Soetandyo Wignjosoebroto, Pergeseran Paradigma dalam Kajian-kajian Sosial dan Hukum, Setara Press, 

2013, h 70.
73  Ade Irawan Taufik, Sinergitas Peran dan Tanggung Jawab Advokat Dan Negara Dalam Pemberian Bantuan 

Hukum Cuma-Cuma, Jurnal Rechtsvinding, (Media Pembinaan Hukum Nasional), Vol. 2 No. 1, April 2013, h 
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There are two principles of justice put forward John Rawls, namely : First, everyone 
has the same rights on the basic freedoms of the most extensive, covering the same 
freedom for everyone. Second, social and economic inequality should be arranged so 
that can be expected to benefit all people and all positions are open to everyone74.

Thus the reflection of legal aid services, should be able to create true justice and not 
liberalized the legal aid movement. Indeed the existence of regulations on legal aid will 
lead to access to justice that is enjoyed by people to gain equal footing before the law 
and controlled by the same for all people75.

Legal Aid aims First, it helps people seeking justice who can’t afford economically to 
institute legal proceedings in court; Second, improving access to justice; Third, increase 
public awareness and knowledge about the law through rewards, compliance and legal 
protection of the rights and obligations; and Fourth, provide excellent service to people 
seeking justice76.

Legal aid as the Indonesian legal system which means that the law is seen as a unified 
whole, consisting of: elements, subsystems are interrelated, mutual influence and 
reinforce each other and mutually weaken with each other can’t be separated, such as 
constitutional law, civil law, criminal law and international law as well as social norms, 
religion and customs77.

Legal aid as the Indonesian legal system is carried out through the hands of power, 
where power was good as indicated by Satjipto	Raharjo, about the characteristics of a 
good rule, namely:
a. The power that character to serve the public interest,
b. Power who look upon society is difficult,
c. The power that is always thinking about the public interest,
d. Empty power of subjective interests,
e. The power that loves78

Countries in organizing legal aid services in accordance to Law No. 16 of 2011 on 
Legal Aid, takes the role of lawyers as legal aid providers, as law enforcement efforts. 
Law enforcement in a state of law, a determinant of whether the destination is reached 
common life of a nation. Enforcement by law enforcement officers determine whether 
a society would live in a single social order or scattered towards extinction due to 
prolonged social conflict. Through the legal services provided, advocate a role for 
justice, including efforts to empower people to realize their fundamental rights before 
the law. Therefore advocate who acted as legal advisor should have the freedom. These 
advocates freedom must mean that there is no need to be afraid of an advocate in their 
profession.

One of the law enforcement agencies that are often of concern is the advocate profession, 
because a special position in law enforcement, this privilege can be seen from the scope 

47.
74 Darji Darmodiharjo dan Sidharta, Pokok-pokok Filsafat Hukum (Apa dan Bagaimana Filsafat Hukum 

Indonesia), Gramedia Pustaka Utama, Jakarta, 2006, h 165.
75 Panduan Bantuan Hukum di Indonesia, Op., Cit., h 488.
76 Thalis Noor Cahyadi, Efektifitas Pos Bantuan Hukum di Pengadilan (Studi Pada Posbakum Pengadilan Agama 

Sleman Tahun 2011-2012), Jurnal Rechtsvinding, (Media Pembinaan Hukum Nasional), Vol. 2, No. 1, April 
2013, h 21.

77 Nasarudin Umar, Konsep Hukum Modern : Suatu Perspektif Keindonesiaan, Integrasi Sistem Hukum Agama 
dan Sistem Hukum Nasional, Jurnal Walisongo, Vol. 22, No. 1, Mei 2014, h 58.

78 Satjipto Rahardjo, Loc., Cit., h 75.
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of work that extends from upstream to downstream (from the investigation until the 
execution of the sentence, of consulting civil cases to execution), in contrast to another 
law enforcement is partial only. Field work advocate is providing legal services or legal 
aid to people who need them. Of course, the provision of legal assistance by advocates 
in the larger framework intended to meet the objectives of the law, maintaining order, 
balancing the interests of the welfare and happiness79.

The role and function of lawyers as a profession that is free, independent and responsible 
is important in addition to the judiciary and law enforcement agencies such as the Police 
and the Attorney General. Legal services provided advocate is for justice under the law 
for the benefit of people seeking justice, including an attempt to empower communities 
to realize their fundamental rights before the law80.

Advocates as a profession can provide legal assistance both litigation and non-litigation 
is part of the main work, and this is where moral an advocate tested and stake, but on 
the other hand, if we think about who else can help people who are at odds with fellow 
citizens of the country or even with rulers or states that are often very different social 
standing81.

According to Frans Hendra Winata, the task of Advocate are : Devoting himself to 
the community so that he demanded to participate in human rights, and in carrying 
out his profession he is free to defend anyone, not bound to the client orders and the 
indiscriminate those who opposed his client, whether he is of strong peoples, rulers, 
officials of poor people even though82.

As law enforcement, advocates in the fight for human rights is not merely implement 
laws and as executor of the judge’s decision. Therefore, when a citizen’s rights have not 
yet been set in legislation, it is through the efforts of law advocates must be able to fight 
for the rights of citizens. Soerjono Soekanto, said that: law enforcement is not merely 
a means implementing legislation. In addition, there is a strong tendency to interpret the 
law enforcement agencies as implementing the decisions of the judges.

Advocate for the law enforcement profession can create a condition susceptible of 
various interventions interests, and the looseness of the profession of a bond of trust, 
and of course, the community supervision. In other words, the complexity of the issues 
that marked the history, the empirical condition, and state power the shelter, was also 
exacerbated by advocates perspective in understanding the layout of their profession. 
The existence of an advocate is a reflection of increasing public awareness of the rights 
and legal obligations, although it is undeniable professional advocate is also a direct 
product of alienation and how the people of the legal system.

To view the legal view of justice, we can’t escape to see and understand the law 
enforcement practices everyday. Law enforcement activity understood and accepted 
as legal norms and rules apply positively to a concrete event. Law enforcement is 
now typically works like an automatic machine, the law is seen as a clear and defined 
variables that must be applied to the events which clearly also certainly83.

Advocate is a very noble profession of law, and the legal profession were honored as 

79  Agus Raharjo dan Sunarnyo, Penilaian Profesionalisme Advokat Dalam Penegakan Hukum Melalui 
Pengukuran Indikator Kinerja Etisnya, Jurnal Media Hukum, Vol. 21, No.2 Desember 2014, h 182.

80 Lihat Penjelasan Undang-undang Nomor 18 Tahun 2003 Tentang Advokat.
81  Sahuri Lasmadi, Op., Cit., h 60.
82 Ibid.
83  Satjipto Rahardjo, Sosiologi Hukum Perkembangan Metode dan Pilihan Masalah, Muhammadyah University 

Press, Surakarta, 2004, h 173
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the police, judges and prosecutors. In implementing the advocate profession requires a 
professional code of ethics as a reference, the same as the police, judges and prosecutors. 
In carrying out their profession, lawyers are under legal protection, legislation and codes 
of conduct, have the freedom that is based on the honor and personality Advocate who 
cling to self-reliance, honesty, confidentiality and openness84.

Although coverage is so comprehensive and professional advocate can appear in a 
variety of designations as described above, but in principle the service rendered an 
advocate can be divided into broad categories, namely:
a. Counsel orally and in writing to the legal issues faced by clients, including assisting 

in formulating various kinds of legal documents. In this category, advocates 
carefully, among other things, gave the interpretation of legal documents in question 
in relation to Indonesian legislation or International;

b. Help conduct negotiations or mediation. In this case the lawyer must understand 
the client’s wishes and the opposition, whose main task is to reach a satisfactory 
settlement of evidence presented by the parties, but the main purpose here is 
settlement out of court;

c. Assisting clients in court both in the field of civil law, criminal, administrative or 
the Constitutional Court. In a criminal case, could begin when the client is checked 
in the police and judiciary.

Of the three categories, we can see that basically the service provided lawyer is to help 
their clients solve problems related to the law. The role of advocates likened his place 
as a father to pour heart, a teacher where instructions and advice, also a doctor treating 
a suffering soul. Therefore the “advocate” is a call that noble officium nobile.

As an honorable profession, lawyers in their profession is under the protection of the 
law, legislation and the Code of Conduct. It is as stated in the Preamble of the Code 
of Indonesian Advocates. Code of Conduct must always uphold Advocate Advocate 
profession as an honorable profession85.

Code of Ethics of Indonesian Advocates have become the supreme law that guarantees 
and protects but also imposes a duty on every advocate for honest and responsible in 
their profession to clients, the courts, the state and society, especially to himself, and 
every advocate who violate the Code can the complaint and actions as a result.

Based on these descriptions above can be said that the Legal Aid as Access to Justice 
in the implementation in Indonesia is quite adequate though not intensive supervision, 
only need to be improved again that the Legal Aid Justice as access into the Social 
Security program for poor people.

The implementation mechanism of legal aid is not necessarily carried out as a whim and 
desire of Legal Aid, but should be based on the principles, as follows:
a. Justice, means putting the rights and obligations of each person proportionately 

worthy, true, good, and orderly;
b. Equality in law, the intention is everyone has rights and equal treatment before the 

law, and the obligation to uphold the existing laws;
c. Openness, that provide access to the public to obtain comprehensive information, 

true, honest, and impartial in obtaining a guarantee of justice based on the rights 

84 Pembukaan Kode Etik Advokat Indonesia.
85 Pasal 8 huruf (a) Kode Etik Advokat Indonesia, bahwa : Profesi Advokat adalah profesi yang mulia dan 

terhormat (officium nobile) dan karenanya dalam menjalankan profesi selaku penegak hukum di pengadilan 
sejajar dengan jaksa dan hakim, yang dalam melaksanakan profesinya berada di bawah perlindungan hukum, 
undang-undang dan Kode Etik.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 106

constitutionally;
d. Efficiency, meaning maximize legal aid budgets through the use of available 

resources;
e. Effectiveness, ie determine the achievement of the goals of legal assistance as 

appropriate; and
f. Accountability, meaning that any implementation of legal aid should be accountable 

to the public86.
g. Besides the above-mentioned principles, personal integrity factor of an advocate is 

also a major potential in the process of carrying out the mission of the profession to 
uphold justice, and justice that is closer to piety, for it is necessary to work hard and 
to Allah SWT us for guidance87

2.		 Barriers	Faced	in	the	Implementation	of	Legal	Aid

According Satjipto	Rahardjo, as a law enforcement process in essence is a variable 
that has a correlation and interdependence with other factors. There are several related 
factors that determine the law enforcement process as disclosed by Lawrence M. 
Friedman, which is a component of substance, structure and culture. Some of these 
components include the scope of the working of the law as a legal system in this case 
Act 16 of 2011 on Legal Aid. These factors will determine the law enforcement process 
and the failure of one component will impact on other factors88

a. Factors Substance Law 

This factor is legislation in general and formed or defined by state agencies or 
competent authorities through the procedure set89. Or in connection with this as is 
the doctrine of Due Process of Law substantive, which is a requirement of judicial, 
that the formulation of a rule of law should not contain things that could lead to the 
treatment of human unfair, illogical and arbitrary, because the doctrine of the Due 
Process of Law substantive in principle nothing other than a fair criterion of the 
absence of a government policy or action concerning the basic rights of human90.

According to Lawrence M. Friedman, a legal substance composed of rules and 
regulations on how the institutions should behave, which in this case in the form 
of legislation. According Purbacaraka and Soerjono Soekanto Act in the sense of 
material are: Regulations applicable written and made public by the Authorities in 
central and regional legal91.

According Soerjono Soekanto factors that affect enforcement of the factors of this 
legal substance, that: “... the disruption of law enforcement comes from a statute 
may be caused, because:
1) Do not followed the principles of the enactment of legislation,
2) The absence of implementing regulations that are needed to implement the 

86  Sartono dan Bhekti Suryani, Prinsip-prinsip Dasar Profesi Adokat, Dunia  Cerdas, Jakarta, 2013, h 45-46.
87  Artidjo Alkostar, Peran dan Tantangan Advokat Dalam Era Globalisasi, FH UII Press, Yogyakarta, 2010, h 

104.
88  SatjiptoRahardjo, Penegakan Hukum; Suatu Tinjauan Sosiologis, Genta Publishing, Jakarta, 2009, h viii.
89  Pasal 1 Angka 2 Undang-Undang Nomor. 12 Tahun 2011 Tentang Pembentukan Peraturan Perundang-

Undangan, bahwa : Peraturan Perundang-undangan adalah peraturan tertulis yang memuat norma hukum 
yang mengikat secara umum dan dibentuk atau ditetapkan oleh lembaga negara atau pejabat yang berwenang 
melalui prosedur yang ditetapkan dalam Peraturan Perundang-undangan.

90 Munir Fuady, Op., Cit., h 46.
91  SoerjonoSoekanto, Faktor-Faktor yang Mempengaruhi Penegakan Hukum, Raja Grafindo Persada, Jakarta, 

2011, h 11.
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legislation,
3) Lack of clarity of the words in the legislation that resulted in confusion in the 

interpretation and application92.

The substance of law in the form of legislation that either should have been prepared 
in a comprehensive and responsive, but the legislation governing legal aid, still 
contains weaknesses and shortcomings, so in practice less well implemented. 
The other drawback to accommodate less human in the human rights legal aid for 
people or groups who are not able to uphold the principle of equality before the law, 
legal assistance should be given the widest possible and without restrictions93 to the 
entire community can’t afford.

Based on the needs of the people are not capable of going to the legal aid legal aid 
arrangements should include:
1) Guarantee of the public to gain access to formal justice and to legal assistance 

which is a form of implementation of individual legal aid should be done by 
an advocate and guaranteed by other law enforcement agencies in any judicial 
proceedings;

2) Guarantee of public access to the legal education as a form of implementation 
of structural legal aid;

3) Regulation on coordination between law enforcement agencies in carrying out 
legal aid;

4) Transparency of the legal and judicial policy;
5) The arrangements concerning the openness to participation in criticizing the 

legal product;
6) The setting on community participation in criticizing the procedures and 

implementation of law enforcement;
7) Sanctions for misconduct94.

b. Factors Legal Structure

Factors law enforcement as an instrument in the legal structure, according Soerjono 
Soekanto, that: “... the definition of law enforcement will be limited to those who 
are directly involved in law enforcement that includes not only law enforcement, 
but also peace maintenance”95.

Law enforcement is a task performed by law enforcement officials, so as Kant 
says, is the “duty categorical”, “absolute obligation”, here are not familiar with 
the term, “on condition”, the task is a task must be implemented, this is the first 
place enforcement ethics law, namely consciousness (ethical) about the obligation 
to carry out obligations96.

Discussion of the legal structure (legal structure) is divided into two, namely:
1) Internal Factors

Factor in terms of internal law enforcement that can hinder and affect 
the implementation of legal aid, namely: integrity, morality, idealism and 
professionalism of lawyers who provide legal aid still needs to be improved.

Still there are advocates who refuse to provide legal aid on the grounds busy 

92 Ibid., h 17.
93 Dadang Suprijatna, Op., Cit., h 101.
94 Sahuri Lasmadi, Op., Cit., h 65-66.
95 Soerjono Soekanto, Op., Cit, h 19.
96 Bernard L Tanya, Penegakan Hukum Dalam Terang Etika, Genta Publishing, Yogyakarta, 2011, h 25.
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dealing with other matters, the implementation of legal aid implemented by 
advocates also there are less professional, not maximized in carrying out their 
duties in providing legal aid and are still visible the difference in treatment 
between a client who was accompanied for their rights to get legal help with a 
client who was accompanied for payment.

The existence of the Legal Aid Post that today almost every court there was 
very helpful, generally advocates are professionals in performing legal aid, 
but sometimes, it is not optimal because of the fatigue factor. There is a very 
serious but some are not really defend, it would be a limiting factor affecting 
the implementation of legal aid.

Factors law enforcement in terms of internal obstruct and influence the 
implementation of legal aid should be realized, there are law enforcement 
officers who do not know and understand Legislation. In practice, they 
discovered Investigators and prosecutors or even the judge who did not offer 
legal aid to the suspect or defendant is actually entitled to legal aid97. Based 
on this it can be seen that, still found the ability of law enforcement to be less 
understanding of the law or legislation.

Profession advocates a respectable profession, which means it contains 
obligations start in the implementation work. Nobleese obligee expression 
means the obligation to do the honorable thing, generous and responsible, 
solely owned by their noble. The demand for professional advocate for the 
honor this causes the behavior of a lawyer must be honest and moral securing 
public confidence. Alkotsar advocates argued that the duty to uphold justice 
and the dignity of humanity, so work advocates said as officium nobile, 
noble work. As elegant profession, lawyers are required to be able to work 
professionally, bound by professional ethics and responsibility of scientific 
standards. The image of lawyers as a profession graceful to be determined by 
the ethos of the profession, in terms of the extent to which the community 
could advocate ethical standards and professional engineering skills. As 
bearers of a noble profession, advocate in his duties are required to adhere to 
professional standards set by the Indonesian Advocates Association and the 
rights and obligations set out in the legislation. Advocates ethical standards 
are divided into four (4) sections ie those related to the personality of it’s own 
lawyer, in conjunction with the client, in association with peers, and in relation 
to the handling of the case. Some ethical standards, including in relation to 
ethical standards advocate personality is fear of God Almighty, being noble, 
honest in defending truth and justice based on high moral, noble; denial of 
legal services if they are not appropriate expertise; not intended solely for the 
acquisition of the material and put the rule of law, truth and justice; freedom 
and independence in their profession; solidarity among colleagues; not allowed 
to do other work that can be detrimental to freedom, degrees, and the dignity of 
the advocate; upholds the advocate profession as an honorable profession; be 
polite to all parties; willingness to not practice as an advocate, if appointed, or 
occupying a public office98.

As law enforcement, advocates have a position similar to the judge, namely: 
self-reliant, independent, and free. But one thing that distinguishes the judge is 

97  Dadang Suprijatna, Op., Cit., h 98.
98  Agus Raharjo, dan Sunarnyo, Op., Cit., h 186-187.
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not their rights to advocate to give the final verdict on a criminal case. However 
the position of an advocate can be likened to oil-lubricant on a large machine 
called Criminal Justice System. Advocates in their duties consciously face 
ethical dilemmas that may arise in representing his clients to hold the code 
of conduct and not to bribe law enforcement. Quite a lot of coverage in the 
newspapers about the police, prosecutors, and judges who ask for remuneration 
in respect of cases they handle. A strong advocate would shy away from such 
despicable acts. From various studies show that an advocate can be a conduit 
for the birth of corruption, but also as an individual who can fight corruption. If 
the way of thinking in analyzing the behavior or performance of Advocate done 
normative linear and deterministic.

Advocate negative behavior can’t be separated from the internal and external 
factors. Internal factors relating to the embodiment of professional ethics 
advocate who should have been internalized within and manifested in behavior, 
while external factors related to the demands to win every case at hand and 
oversight of performance do advocate to resolve every case they handle. In 
modern management, supervisory (controlling) is an important factor in the 
success of an organization achieve the goals. Supervision of the advocates 
conducted on two things, the oversight of the implementation of the code of 
professional conduct and performance accomplishments99.

Constraints advocates faced when providing legal assistance free of charge is 
a lack of coordination and support from other law enforcement agencies such 
as police, prosecutors, judges in the provision of free legal aid. It can be seen 
from the scarcity of law enforcement officials request police or prosecutors 
to advocate to provide legal assistance when there are clients who are not 
economically disadvantaged are faced with a criminal case to a penalty of five 
(5) years. Investigators prefer the suspect was not accompanied by a lawyer 
and it is usually with a letter stating that the client would not accompanied by 
an advocate when investigated, even if the clients want to be accompanied by 
lawyers, law enforcement officers who usually show less friendly attitude with 
advocates who accompany100.

In 1991, the International Bar Association) provides common standards regar-
ding the definition, role and functions of professional organizations, namely:
a) Promote the creation of justice without fear;
b) Maintaining the honor, integrity, dignity, abilities, code of ethics and 

professional standards, professional discipline, as well as protecting 
Indenpendensi profession (intellectual and economic) of their clients;

c) Protect and defend the role of lawyers in society and to maintain the 
independence of the profession;

d) Protect and defend the honor and independence of the judiciary;\
e) Fight for public access freely and evenly on the justice system, including 

access to assistance and legal advice;
f) Fighting for the right of all people to obtain justice fast, fair and open in 

front of the judges who are competent, independent, and in accordance 
with applicable laws and regulations;

g) Fight and support of law reforms and to encourage discourse about the 
substance, interpretation, and application of the rules that currently exist 

99 Ibid., h 182-183.
100  Sahuri Lasmadi, Op., Cit., h 71.
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and those that are under discussion;
h) Fighting the high standard of legal education as a requirement for entry into 

the profession and continuing education for the profession and educate the 
public about the organization advocates;

i) Ensure that there is free entry into the profession for a competent person, 
without discrimination of any kind, and provide assistance to the new 
lawyers entering the professional world;

j) Fighting for the welfare of its members and providing assistance to 
members, their families, as well as legal assistance in certain cases; and

k) Affiliated and participate in activities on an international scale.

2) External factors.

According Soerjono Soekanto, that: Without facilities or certain facilities, it is 
unlikely that law enforcement will take place smoothly. Means or the facility, 
among other things, include manpower educated and skilled, good organization, 
adequate equipment, adequate financing, and so on101

The description may indicate that, law enforcement apparatus in terms of 
external can impede and affect the implementation of legal aid is no supervision 
of the implementation of legal aid, and the mechanism is less efficient 
in terms of legal assistance requests by mail for legal aid to lawyers or the 
Indonesian Advocates Association as Advocates organization has oversight of 
the performance of lawyers in providing legal aid, the code of conduct which 
binds Indonesia advocate profession. The supervisory function carried out by 
the Organization Advoka102.

Based on these descriptions can be seen that, oversight of the administration/
implementation of legal aid do advocate implemented by the Indonesian 
Advocates Association through a Commission formed by the Advocate 
Organization and also implemented by the Council of Honorary Advocate 
Organization in charge of examining and prosecute violations of the Code of 
Professional Ethics of Advocates.

Facilities that have been awarded state in legal assistance has also been 
provided in the form of funding legal aid, funding legal aid channeled either 
from the Budget of the State may also be of Budget Revenue and Expenditure, 
but access is held still considered inadequate for the reach of the community is 
not capable, organized access has not been implemented to the fullest.

3) Cultural Factors

These factors include two (2) factors, namely:
a) Factors Legal Culture/Culture

According to Lawrence M. Friedman, legal culture is an element of 
social attitudes and values, which refers to the parts that exist on a common 
culture, customs, opinions, way of acting and thinking that directs the 

101  Soerjono Soekanto, Op., Cit., h 37.
102  Pasal 12 Ayat (1) Undang-Undang Nomor 18 Tahun 2003 tentang Advokat, bahwa, “Pengawasan terhadap 

Advokat dilakukan oleh Organisasi Advokat”. Kemudian Pasal 13 Ayat (1) Undang-Undang Nomor 18 Tahun 
2003 tentang Advokatmenyatakan bahwa :“Pelaksanaan pengawasan sehari-hari dilakukan oleh Komisi 
Pengawas yang dibentuk oleh Organisasi Advokat”. Pasal 8 ayat (1) Undang-Undang Nomor 18 Tahun 2003 
tentang Advokatmenyatakan bahwa :“Penindakan terhadap Advokat dengan jenis tindakan sebagaimana 
dimaksud dalam Pasal 7 ayat (1) huruf a, huruf b, huruf c, atau huruf d, dilakukan oleh Dewan Kehormatan 
Organisasi Advokat sesuai dengan kode etik profesi Advokat”.
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social forces toward or away from the legal and in certain ways. Soerjono 
Soekanto states that: “Culture is basically include the values underlying 
the applicable law, the values of which are abstract conceptions of what 
constitutes good so professed and what is considered bad so avoided. Those 
values, typically a pair of values that reflect two extreme circumstances 
that must be harmonized103.

The definition of legal culture in the dictionary laws are: attitudes and 
values associated with joint law, together with the attitudes and values 
associated with the behavior associated with the law and its institutions, 
both positively and negative104.

Based on some of these opinions in mind that, the legal culture includes 
values   concerning the law, the values   of the concept of what constitutes 
good and bad, attitudes associated with behavior related to legal and law 
enforcement officials, and also the behavior of the community itself that 
occurs repeatedly or an element of social attitudes and values, which refers 
to the parts that exist in the culture, customs, opinions, how to act and 
think. Basically, people have started to grow in the awareness of law and 
observance of the law. However, there are still people who do not know and 
understand about the right to legal assistance and the right not to answer in 
the examination before the presence of legal counsel can certainly lead to 
a legal culture that does not support the implementation of legal aid. The 
values   in the society referring to the distrust towards the implementation of 
legal aid then in practice can give rise to an attitude of rejection using the 
right legal assistance can certainly be inhibiting.

b) Factors Society

In reality, not all people have the ability to use the services of an advocate 
to defen d  the interests of justice. This is because most members of 
Indonesian people are still living below the poverty line and their lack of 
knowledge of the law, and coupled with low culture and the level of public 
awareness. Implementation of legal aid is necessary to ensure and realize 
equality before the law for everyone, especially the poor. It is also intended 
to create the principle of “fair trial” in which legal aid is carried out by 
an advocate in the framework of the process of the settlement of a case 
is essential to ensure legal proceedings in accordance with the applicable 
rules, especially when he represented his client in proceedings in court to 
argue law in order to defend his client. However, in the implementation of 
free legal aid provided advocate is not easy to do, a lot of the constraints 
faced by lawyers when they provide legal aid.

There are some constraints experienced lawyers handling the case pro-bono 
preventing them among other things that the obstacles often encountered 
when providing legal assistance free of charge is a lack funds, where it is 
due to the economic conditions of the clients that are not capable of causing 
an advocate of law enforcement in addressing his case must be willing not 
receive fees or transport, even he had to spend his own money to finance 

103 Ibid., h 59.
104 Marwan M, dan Jimmy P, Kamus Hukum; Dictionary of Law Complete Edition, Reality Publisher, Surabaya, 

2009, h 112.
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the suit105, it is done solely for the implementation of Law Enforcement.

According Soerjono Soekanto, “comes from the law enforcement 
community, and aims to achieve peace in the community. Therefore, viewed 
from a certain angle, then the public can influence the law enforcement106.

D. CONCLUSION
1. Implementation of legal aid for people who could not be able to be implemented 

properly for their deviations in practice, such as, the implementation of legal assistance 
through mentoring new advocate can be enjoyed by the public at the time of follow-
up examination not during the initial inspection and the inspection process is ongoing, 
but without the presence of lawyers , can still be found action advocates who refuse to 
provide legal aid, as well as advocates considered less professional and discrimination 
in the implementation of legal aid.

2. Factors inhibiting the implementation of legal aid for the underprivileged can be 
classified and divided into three factors namely, the factor of the substantive law and the 
legal structure and legal culture. Factors legal substances that inhibit one of which is the 
lack or weakness in the substance of Article 56 Paragraph (1) of the Law on Criminal 
Procedure governing the restriction of legal aid recipients based on the qualifications 
of the threat of punishment. Factors that inhibit the legal structures, law enforcement 
apparatus in terms of internal and external which also includes facility or facilities. 
Factors law enforcement in terms of internal inhibits such as, lack of integrity, morality, 
idealism and professionalism advocates. Factors law enforcement in terms of external 
and facilities or facilities that inhibits such as lack of funding or budget, lack of control 
and supervision, as well as the mechanisms of the system to get a complex budget that 
must be passed. Cultural factors that inhibit law covering cultural factors of law or 
cultural factors and community factors. Factors legal culture or cultures in this regard 
include cultural factors of law or culture of the community and law enforcement, such 
as, a lack of public understanding of the right to legal aid refers to mistrust, pessimism 
and skepticism towards the implementation of legal aid, and elements of attitude, values, 
ways of acting and thinking advocates leading to the attitudes or actions of irregularities. 
Factors that inhibit community is negative community views on the implementation of 
legal aid as well as concerns in the use of legal assistance.

E. SUGGESTIONS.
1. Restrictions in the provision of legal aid should also be reviewed for the sake of 

upholding the principle of legal assistance widest and the principle of equality before 
the law. Factors substance of the law there should be further studies to revise Article 56 
paragraph (1) of the Penal Procedure Code and other legislation related. Factor structure 
of the law, that law enforcement needs to be improved in terms of internal integrity, 
morality, idealism and professionalism of lawyers and investigators, and to improve 
the ability of law enforcement with training, professional education, and seminars. 
External factors and means or facilities that must be addressed are, providing adequate 
funding or budget, increase control and supervision, simplifying the mechanism and 
system to obtain legal aid budget. Factors legal culture needs to be invested to the public 
understanding of the right to legal aid and increase awareness and observance of the law 
and the law enforcement community, to shape the values, opinions, views, opinions, 

105 SahuriLasmadi, Op., Cit., h 70.
106 Soerjono Soekanto, Op., Cit., h 45.
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ways of acting and thinking that support the implementation of legal aid.
2. Making Legal Aid as Social Security Legal Assistance Program is a special community 

can’t afford, through the regulation of the legal aid rules, with the provision of funds 
from the State Budget also of Opinion and Expenditure Budget.
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ANALYSIS OF INTERNATIONAL HUMAN RIGHTS LAW 
REGARDING THE TREATMENT OF UNPLEASANT ON WOMEN 
IN WAR1

Dr. Noer Indriati, SH. MHum2

ABSTRACT

Men and women can be victims of war crimes, which they at present it as civil society is not 
involved in the armed conflict, either trapped or caught up in the conflict. Many women become 
victims of rape, murder, well, arbitrary detention, and other inhumane treatment. Scientific 
papers aims to know the regulations that protect women in war.

Rape or inhumane treatment since centuries ago have been prohibited in the laws of war, but in 
reality not all perpetrators were sentenced to even just a little bit that punished. Everyone has a 
human right is a right which should not be violated by anyone. Events experienced by women 
have been violated laws of war as laid out in the Geneva Conventions of 1949 and the additional 
Protocols with the international human rights law (the Universal Declaration of human rights).
Keywords:  analysis, human rights, woman

A. INTRODUCTION
War in a general sense has been accepted as an event of sparring that took place between 
two countries or more. This event especially among the armed forces, with the ultimate goal 
of any contestant or contestants of each group is to beat other contestant or contestants and 
imposes terms of peace.3

Laws of war consists of a set of restrictions by international law where the power of men and 
women can be victims of war crimes, which they at present it as civil society is not involved 
in the armed conflict, either trapped or caught up in the conflict. Many women become 
victims of rape, murder, well, arbitrary detention, and other inhumane treatment.

Women’s reproductive health is sometimes overlooked, need of bandage for example can 
not be fulfilled. Women should keep moving if not wanted are captured by enemy forces. 
The history of the war proved the many cases of rape and sexual abuse in war situation 
even sexual abuse in situations of war. Pay attention to a history that has happened, the war 
is often done by the masculine/men. The war became a battlefield of the masculine/men to 
show his egoistic, sense of strong as well as the shows as being in power. War is the stage 
for the masculine to show strength and power. On the situation of war sometimes women 
and children “protected” but the true existence of war itself had been harmful to them in 
many aspects.

War or conflict and various acts of violence appear in this life. These events are always 
repeating like nothing relentless or will not be at peace. Civilian casualties have not spelled 

1 The titel of this article will presentation on International Conference Call for Paper (ICCP), 19-20 November 
2016, In the Alana Hotel and Convention Center, Jl. Adi Sucipto, Colomadu, Solo (Karanganyar)

2  The lecturer of Jenderal Soedirman University, Purwokerto-Central Java. sunoboputri40@gmail.co
3 T. May Rudy, 2002, Hukum Internasional 2, Bandung: Penerbit Refika Aditama, hal. 78.
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out again in numbers and the war continues with reasons that are sometimes absurd and far-
fetched. Peace is difficult because the embodied human egoistic who wants a ruling against 
the other.

Violence, conflict and war will be left increasingly add to the suffering of civilians. It needs 
to be a serious effort to keep the peace on this earth. If the war is considered to be the last 
solution then it could be the people who will become victims in the future. Encourage peace 
and the protection of women and children in various situations, especially in a situation 
of war is absolutely necessary and we wish this to be international attention especially the 
United Nations (UN) in carrying out its task of maintaining world peace.

B. THE FORMULATION OF MATTER
Women often experience the unpleasant deed in war where it is often not getting attention, 
even the perpetrators not punished so why the human rights law can regulated that?.

C. THE SESSION
International law as a part of the law in General, inside flow of ideas, thoughts, ideals that is 
similar to the law in General. International law recognize the basis/ideas/ideals and principles 
that many take the principle that derives from the ancient Roman law, laws of nature or other 
legal basis.4  The concept of the rights of the substance is the concept of an orderly world, 
because without regard to the concept of human rights, then what is named and sought by 
humans to achieve an orderly world will be hard to achieved.

The war going on in some areas of the world, a situation that is not safe for the civilian 
population had to occur for many reasons. The victims who fell in the war not only soldiers 
or those who pure up in arms but did not escape civil society become victims in the war. 
Casualties of children, women and the elderly even though they are not directly involved in 
the war.

Protection of women from various forms of violence already has its own position in 
international law including about special protection. The impact of armed conflict on women, 
good impact arising directly or indirectly can be either physically, socially or psikhis.

The war certainly has an impact both in personal and social events, both local and international. 
The war has not only impacted on the parties directly involved in the war but also people 
who are not directly involved with the war could have the impact of suffering due to the war. 
The impact of the war very complex both in terms of physical or psychological. Physically 
you can see many buildings destroyed, the city no longer shaped, to humans or other living 
creatures can cause death and also handicapped for life. Psychologically the war could lead 
to psychological trauma, can affect a person’s psychological abuse and result in disrupted 
lives. Women and children as well as elderly in positions that are not benefitted in a situation 
of war. Frequent violence against women or children, either physical or sexual violence.

Violations of human rights on a large scope and wide that happens to women in war, among 
other things:
1. Sexual violence is a form of crime victims more women. For example: rape, sexual slavery, 

a crime against the freedom of reproduction, sexual torture, and other sexual violence.
2. Crimes that violate the rights of reproduction, including forced sterilization and forced 

conception. 

4 A. Mansyhur Effendi dan Taufani S. Evandri, 2007, HAM dalam dimensi/dinamika Yuridis, Sosial, Politik – dan 
Proses Penyusunan/Aplikasi HA-HAM (Hukum Hak Asasi Manusia) dalam Masyarakat, Edisi Ketiga, Bogor: 
Penerbit Ghalia Indonesia, hal 126.
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3. Persecution is a heavy challenge human rights done intentionally because the identity of 
the victim as a member of a group, e.g. recusal on gender.

4. Women are often left on when the men fled into hiding or into custody or killed because 
of the role of women caring for family and home. Women and children are usually more 
became a victim of forced displacement, as well as theft, looting.

5. Starvation and neglect the fulfilment of basic needs, both in exile as well as for those 
who did not leave the House.

See the magnitude of the humanitarian impact that inevitably arise in armed conflict mainly 
to them as victims who are not directly involved in the conflict then Article 3, which is a 
sister article, from the Geneva Conventions I-IV 1949 establish minimum standards that are 
applied in an armed conflict.

Regarding the armed disputes not internationally which takes place in the territory of one 
of the Participants, each party to the dispute that would be required to carry out at least 
the following provisions: 1. Those who did not participate actively in dispute, including 
members of the army have laid their weapons as well as those who no longer participate 
(hors de combat) due to sickness, wounds, detention or any other cause, and in circumstances 
however should be treated humanely or humanity, without any adverse distinction based 
upon the tribe, skin colour, religion or belief, gender, or wealth, or any other similar criteria. 
For this purpose, then the following actions are prohibited and will be forbidden to do against 
those mentioned at the time and place of any kind is also: (a) acts of violence over the body 
and soul, particularly any form of murder, mutilation, cruel treatment and persecution; (b) 
hostage; (c) the Act of rape over a personal honor, especially treatment that is both insulting 
and degrading; (d) condemn and execute the death penalty without preceded the decision that 
dropped by a court set up on a regular basis, which gives all the judicial guarantees which 
are recognized as imperative by civilized nations; 2. Those who are injured and sick must 
be collected and cared for. An agency, such as the independence humaniter International 
Committe of the Red Cross (ICRC), be able to offer his services to the parties in dispute. The 
parties in dispute, then it must be trying to run through special agreements, all or part of the 
other provisions of the Geneva Conventions 1949.

The implementation of the provisions aforesaid shall not affect the legal position of the 
parties in the dispute. This standard is intended to ensure the protection of the human rights 
of those affected by the impact of the armed conflict that occurred, though not directly 
involved or no longer involved in it. The rules of Article 3 was then developed further 
in Additional Protocol II of 1977 on the protection of Victims of non-international armed 
conflict that in Article 4 set that everyone not directly involved or no longer involved in 
the armed conflict of a non-international to be treated humanely and should not be done 
to the detriment of their distinction. In more detail in paragraph (2) his set in detail actions 
that are prohibited is done in any condition, namely: a. the Act of violence against people, 
physical health and wellbeing nor their spiritual, especially against murder or abuse such as 
persecution, confinement, or any form of corporal punishment; b. Collective Punishment; 
c. Standoff; d. acts of terrorism; e. Harassment over the honor, especially treatment that 
insulting and degrading women, rape, prostitution, and any form of indecent acts; f. slavery 
and human trafficking in all its forms; g. Robbery; h. a threat to do any of the above actions. 
Furthermore, in Article 4 paragraph (3) also guarantees the protection of children who are in 
non-international armed conflict between them to ensure the kids still get adequate education 
and not used as soldiers by the parties in conflict. The international rules that the case shows 
that the protection of human rights in all circumstances is absolute.5

5 Malcomn N Shaw QC, 2013,  Hukum Internasional, diterjemahkan oleh Derta Sri Widowatie,dkk, 
Bandung: Nusa Media, hal. 1201.
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This is to anticipate the circumstances that it is difficult to determine whether an armed 
conflict is a conflict of bersejata international or non-international. A State of armed 
conflict both international and non-international in accordance with the provisions of the 
International Covenant on Civil and Political Rights (ICCPR), article 4 who willed that the 
precarious situation in general though, the fundamental rights that cannot be mitigated (non-
derogable fundamental rights) should still be respected. Reiterated in General Assembly 
resolution 2675 (XXV) Numbers in 1970 About the basic principles of protection of 
Civilian Populations In armed conflict stating that any fundamental rights are accepted in 
international law and set forth in the international instruments to be enforced in full in any 
kind of armed conflict. Thus it can be noted that the movement to protect the fundamental 
rights of every individual is not restricted to a situation of armed conflict of any kind like, 
therefore each of the parties involved in the armed conflict should really pay attention to this 
situation, since they are not directly involved in the armed conflict. Generally the vulnerable 
groups such as children and women.

In general the law gives protection and international humaniter requires the existence of a 
humane treatment to the wounded and sick, prisoners of war, and the civilian population 
without any distinction based on gender, race, nationality, religion, political views, or other 
criteria, but also international law humaniter acknowledged that women face problems of its 
own in the armed conflict as already described above, so there is more protection should be 
given to women to prevent such things from happening.6

In addition to granting humanitarian aid to women affected by armed conflict, justice can also 
be one of the ways to uphold justice for the violations committed. Violation-pelanggaraan 
against women in armed conflict as described previously in the form of war crimes so that 
is a peradilanbaik mechanism that is ad-hoc or through permanent judicial body. Judicial 
mechanism does not have a direct impact to the victims of human rights violations during 
the conflict but at least it can give a sense of Justice and did not make the perpetrators 
escaped the crime committed.

Universal Declaration of Human Rights set in section 1 and 2 that all people are born with 
dignity and the same rights and are entitled to all rights and freedoms as set forth in the 
declarations without distinguishing the good in terms of race, colour, sex, religion, political 
views, or the other, the principle of national or social origin, or any other position.7

Charter of the United Nations, Universal Declaration of Human Rights stating that human 
rights is the right of every person regardless of tribe, religion, race and class, political 
interests, language, nation. As stated in Article 2, 7, 16 and 25 of the Charter of the United 
Nations. The role of the Institutions of the United Nations in preventing and resolving 
cases of Rape in times of war to the United Nations is an institution that has a very large 
role in preventing and resolving cases of rape in times of war. Protection of human rights 
and the equality of rights between men and women regardless of difference of countries 
as contained in the preamble of the Charter of the United Nations basic principles shared 
by these institutions to run. To reaffirm in fundamental rights, in dignity and worth of the 
human person, in the equal rights of men and women and of nations large and small. At the 
time of speaking the role of the UN in preventing and resolving cases of rape in times of 
war, then it will directly talk about the role of the Agency is in the process of maintaining 
world peace and security, how this institution can prevent an armed conflict/war happened 

6 ICRC, Protection of victim of arm conflict through respect of International Humanitarian Law, 1999, 
[online] tersedia di <https://www.icrc.org/eng/resources/documents/misc/57jpzn.htm>, diakses tanggal 
22 Agustus 2015.

7 Boer Mauna, 2005, Hukum Internasional – Pengertian Peranan dan Fungsi dalam Era Dinamika Global Edisi 
ke-2, Bandung: Penerbit Alumni, hal. 679
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and resolve cases that have occurred.8

International Covenant on Economic, Social dan Cultural Rights asserted that the women have 
rights equal with other community members in a community in the areas of social, economic 
and cultural (Chapters 2 and 3). Also stated in the Convention that the maximum protection 
and accompaniment is derived from the family unit is the most basic unit of society (Article 
10). The International Covenant On Civil And Political Rights, the women as citizens also have 
the right and duty of the same magnitude in the political sphere and the other State without 
any discrimination (Article 12). Equal treatment without distinguishing the sexes is a right that 
cannot be dipinggirkan by another party (article 3). Convention On The Elimination Of All 
Forms Of Dicrimination Against Women, set about banning the occurrence of discrimination 
against women in various areas of life and in different action due to gender. This Convention 
deals with the notion of discrimination against women, which means any distinction, exclusion, 
or restriction made on the basis of sex, which has the influence or purpose to reduce or eliminate 
recognition, the experience or the use of human rights and freedoms in the principal political, 
economic, social, cultural, civil or any other by women, irrespective of their marital status, on 
the basis of the similarities between men and women (article 1). This Convention regulates in 
detail the rights of women in all areas of life.

D. CONCLUTION
The impact of armed conflict on women, good impact arising directly or indirectly can 
be either physically, socially or psikhis. The magnitude of the humanitarian impact that 
inevitably arise in armed conflict mainly to them as victims who are not directly involved in 
the conflict then Article 3, which is a sister article, from the Geneva Conventions I-IV 1949 
establish minimum standards that are applied in an armed conflict. Subsequently further 
developed in Additional Protocol II of 1977 on the protection of Victims of non-international 
Armed Conflicts in article 4. The United Nations Charter which outlines the contents of the 
Universal Declaration of Human Rights on Article 3 until Article 21, and articles 2, 7, 16 and 
25 as well as some of the other conventions that protect women.
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PROTECTION OF CITIZEN’S CONSTITUTIONAL RIGHTS
IN THE HEALTH CARE BEAUTY CLINIC IN THE CONTEXT 
OF WELFARE STATE IN INDONESIA1

Siska Diana Sari2

A. INTRODUCTION
1. Background of study

Indonesian country constitution is the Constitution Act of the Republic of Indonesia 
in 1945 in 1945. There are rights and obligations for citizen inside of that, among the 
constitutional rights that all of citizen are guaranteed in the Constitution Act of the 
Republic of Indonesia in 1945in 1945 that right to a healthy condition and the right to 
have health services, related by those two rights, there is a mandate of the Constitution 
Act of the Republic of Indonesia in 1945, namely Article 28D (1) and Article 28H 
paragraph (1) as regards the right of healthy and justice are ideal basis Pancasila 
contained in grains of 2nd and 5th Pancasila. One of the emerging health care today 
is health care in beauty clinic. The impact of globalization causes social change and a 
new lifestyle in the culture, namely the need for health services in the beauty clinic. It 
is ideally followed by protection of the right to health care citizen. Including protection 
of citizens for health services at a beauty clinic matters

Indonesia is the adherents of the idea of   constitutionalism, which means that state 
power should be limited and the basic rights of the people should be guaranteed by a 
constitution. Indonesian country is a country of law is stated clearly in Article 1 (3) of 
the Constitution of the Republic of Indonesia in 1945 Third Amendment, which reads 
“Indonesia is a country of law”. 3The inclusion of this provision in the section of Article 
of the Constitution of the Republic of Indonesia in 1945 showed the growing strength 
of the legal basis as well as being mandated by the state, that the Indonesian state is 
and should be a state of law. The basic Indonesian law country will be found in General 
Explanation part of the Constitution of the Republic of Indonesia in 1945 on the System 
of the State Government, is as follows:4

1. Indonesia is a country based on law (Rechtsstaat). Indonesian country is based on 
the Law (Rechsstaat), not based on power alone (machtsstaat).

2. Constitutional System. The government is based on the constitution (basic law), not 
absolutism (unlimited power).

Based on the above formulation, the Indonesian country uses the term Rechtsstaat 
were likely influenced by the Dutch legal concepts that are included in the Continental 
European region. Formulation of Indonesia is a constitutional country:
1.  The country based on law, not based on power.
2.  The country government is based upon a constitution with governmental power 

islimited, not absolute.

Indonesia also include the type of material legal state or Welfare State, the government 
of Indonesia has the discretion to intervene the affairs of Citizens on as basis that the 

1  Written for scientific articles in the Law Faculty, University ICCP March Surakarta 2016
2  Graduate Students Study Program Strata 3 (S3) Law, Faculty of Law, University of Sebelas Maret Surakarta
3  Undang-undang Dasar Negara Republik Indonesia tahun 1945,2004,CV. Pustaka Setia:Bandung,P-32.
4 Ibid
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government must take responsibility for the welfare of the people. We can know from 
the formulation of the country’s goals as stated in the Preamble to the Constitution of the 
Republic of Indonesia in 1945 Paragraph IV, the country has the duty and responsibility 
not only to protect the entire Indonesian nation and the entire country of Indonesia but 
also to promote the general welfare, educate life of the nation, and participate in world 
order based on freedom, lasting peace and social justice,5 but the country also has a 
basis and obligation at the same goal of realizing a social justice for all Indonesian 
people, and this is the right of Indonesian citizen, relating to the right and the obligation 
of the state and a citizen of Indonesia, there is a right of Indonesia citizen that is the 
right to get healthy and get justice relating by those two rights, there is the mandate 
of the Constitution Act of the Republic of Indonesia in 1945, namely Article 28D (1) 
and Article 28H paragraph (1)6. As regards the right to a healthy and ideal basis of 
Pancasila justice contained in the grains of 2nd and 5th of Pancasila7. Implementation 
of constitutional rights, ideally followed byprotection of the rights of citizen health care 
at all levels of health care facilities.

To achieve the objectives of the country and meet the obligations of the country and 
citizen rights through development. Benchmark as well as government-run development 
vision can be seen in the guidelines on the new order, and this reform era can be seen in 
RPJPN 2005-2025, RPJMN for a period of five years, to the reign of President Jokowi 
can be seen in Nawacita, until the completion of RPJMN 2015 -2019.

Currently, Indonesia has entered the AEC (Asean Economic Community), which is one 
thing that cannot be avoided by various nations / countries in a globalized world. One of 
the causes of changes in social and legal change is globalization. Globalization is one thing 
that cannot be avoided by various nations / countries in the world, including Indonesia. 
Globalization is a linkage and dependence among nations and people around the world 
through trade, investment, travel, popular culture, and other forms of interaction so that 
the boundaries of a country becomes increasingly narrow. Globalization is one thing 

5 kemudian daripada itu untuk membentuk suatu pemerintah Negara Indonesia yang melindungi segenap bangsa 
indonesia dan seluruh tumpah darah Indonesia dan untuk memajukan kesejahteraan umum, mencerdaskan 
kehidupan bangsa, dan ikut melaksanakan ketertiban dunia yang berdasarkan kemerdekaan, perdamaian abadi 
dan keadilan sosial, maka disusunlah kemerdekaan kebangsaan indonesia itu dalam suatu undang undang 
dasar negara indonesia, yang terbentuk dalam suatu susunan negara Republik Indonesia yang berkedaulatan 
rakyat dengan berdasarkan kepada ketuhanan yang maha esa, kemanusiaan yang adil dan beradab, persatuan 
indonesia dan kerakyatan yang dipimpin oleh hikmat kebijaksanaan dalam permusyawatan/perwakilan, serta 
dengan mewujudkan suatu keadilan sosial bagi seluruh rakyat Indonesia.   (Lihat Undang-undang Dasar Negara 
Republik Indonesia tahun 1945, 2002, Penerbit “Citra Umbara”, Bandung, Hal. 1.)

6 Pasal 28D (1) setiap orang berhak atas pengakuan, jaminan, perlindungan, dan kepastian hukum yang adil 
serta perlakuan yang sama dihadapan hukum Pasal 28h (1) setiap orang berhak hidup sejahtera lahir dan batin, 
bertempat tinggal, dan mendapatkan lingkungan hidup yang baik dan sehat serta berhak memperoleh pelayanan 
kesehatan.**)  (2) setiap orang berhak mendapat kemudahan dan perlakuan khusus untuk memperoleh 
kesempatan dan manfaat yang sama guna mencapai persamaan dan keadilan. Ibid, hal.14.

7 Butir-butir sila kedua, Kemanusiaan Yang Adil Dan Beradab:
a. Mengakui dan memperlakukan manusia sesuai dengan harkat dan martabatnya sebagai makhluk Tuhan 

Yang Maha Esa. 
b. Mengakui persamaan derajat, persamaan hak dan kewajiban asasi setiap manusia, tanpa membeda-bedakan 

suku, keturrunan, agama, kepercayaan, jenis kelamin, kedudukan sosial, warna kulit dan sebagainya. 
c. Menjunjung tinggi nilai-nilai kemanusiaan. 
d. Berani membela kebenaran dan keadilan. 
Butir-butirsila kelima, keadilan sosial bagi seluruh rakyat Indonesia:
a. Mengembangkan sikap adil terhadap sesama. 
b. Menjaga keseimbangan antara hak dan kewajiban. 
c. Menghormati hak orang lain. 
d. Suka melakukan kegiatan dalam rangka mewujudkan kemajuan yang merata dan berkeadilan sosial.
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that cannot be avoided by various nations / countries in the world, including Indonesia. 
In fact, globalization is not new, enlightened spirit in medieval Europe that prompted 
the search of new world can be categorized as globalization.

Industrial and transportation revolution in the eighteenth century is also the driving force 
trend of globalization, what differentiate from the globalization that occurred two or 
three decades is the speed and goal. Furthermore, interactions and transactions between 
individuals and different countries generate political consequences, social, legal, and 
cultural at the level and intensity are different. Globalization is a reality8. According to 
Francis Snyder, Globalization is a fact of modern life9. Furthermore, some have claimed 
Globalization can also be seen as the result of the Increase in foreign direct investment 
and the development of Multinational Corporation10. , One is globalization of economic 
globalization. Larry Cata Backer stated11 “Globalization is now best Characterized as 
Institutionalization of systems of transactions, principally of economic transactions”.

Furthermore, Derrick L. Cogburn (Director, Centre for Information Society Development 
in Africa Regional Director, Global Information Infrastructure Commission)12 states:

“Globalization is a very real phenomenon that is transforming the world economic 
system including nearly all aspects of production, distribution and other business 
processes. With the emergence of a new development model, particularly in the highly 
industrialised economies, knowledge and information take on increasing importance. 
Thus, the era of globalisation has tremendous concomitant implications for knowledge, 
education and learning”.

Based on some of the above opinion, the globalization is a real phenomenon that is 
changing the global economic system, including almost all aspects of the business 
processes production, distribution and others. With the advent of a new model of 
development, particularly in the industrialized countries, knowledge and information 
are becoming increasingly important. The interesting thing is that stated by Joseph E. 
Stiglitz13, Nobel Economics Prize winner of 2001 which states that “Globalization itself 
is not so good or bad, he has the power to do great good, and for countries in East Asia 
has received globalization on their own terms, at their own pace, globalization provides 
great benefits, despite setbacks due to the crisis in 1997 “.

The era of globalization is the case of various changes in all spheres of life due to 
various factors, both the development of science, technology, primarily in information 
technology, as well as political changes occurring in all sectors and society strata. The 
changes are certainly also result in a change in the order of life in general, including 

8 R Went.1997. “Globalization: Myths, Reality And Ideology: The Eu In A Globalized World”.  26(3) Int’l J. 
Political Economy. P.  35–59;  P Hirst. 1997.  “The Global Economy—Myths And Realities” . 73(3) Int’l 
Affairs. P. 409–425

9 Francis Snyder Dalam Candido Tomas Garcia Molyneux.  2001. Domestic Structures And International 
Trade, The Unfair Trade Instruments Of The United States And The European Union. Oxford And Portland 
Oregon: Hart Publishing. P.IV  H Milne. 1988. Resisting Protectionism: Global Industries And The Politics Of 
International Trade.  Princeton:Princeton University Press.  Lihat Juga J Grunwald And K Flamm.1985. The 
Global Factory: Foreign Assembly In International Trade. Washington:  The Brookings Institute.
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economic life. Thus, think, plan, act and make decisions in the economy is strongly 
influenced by the concept of thinking, planning and acting globally14.

One of the effects of globalization is the culture and lifestyle, such as self-care for 
both women and men, and it was well received and read by the owners of capital to 
take advantage of this self-care trend by opening a beauty clinic. The last few years in 
Indonesia increasingly widespread emergence of various beauty clinic as an example, 
Aesthetic Dr. Affandi, Natasha Skin Centre, London Beauty Centre, Erha, and Larissa 
promising beauty care products that are able to attract the hearts of consumers. Even 
this increasingly diverse business types. Not only beauty clinic and skincare market but 
also a spa and other body treatments.

The rapid economic development in Indonesia have produced many different types 
and variations of each type of goods and/or services that can be shared and utilized 
by consumers. Goods and services are generally the goods and/or services that are 
complementary to one another. These conditions, on the other hand benefit the consumer 
because of the need for goods and/or services desired can be met, while on the other 
hand make more open freedom to choose various types and qualities of goods and/
or services in accordance with the desire and ability of consumers. In the midst of 
bawdy world economy at the moment certainly makes people wiser in spending money. 
Although not so for the beauty business, although the condition of the world as it is, 
so attractive beauty clinic. Not least in Indonesia, a wide range of beauty clinics grow 
in various cities in Indonesia. It is based on the desire of women in Indonesia to look 
beautiful or handsome and perfect and in order to make it happen they are willing to 
spend money to buy beauty products or treatments that are expensive. The desire to 
look beautiful and well maintained an outward necessity woman. Even the changing 
times that there is no longer say that, because now men also seemed to not want to be 
left neat and charming. It is this fact that prompted many companies engaged in the 
field of Beauty and Personal Care to continue to innovate to create quality products that 
consumers wanted to be able to win the market.

Therefore, behind the rapid growth of beauty clinics, there are many dynamics that 
occur in health services in beauty clinics, which are at the moment the consumer has 
already paid the price of the product and beauty services that have been bought, but 
when experiencing complications in using that even more aggravate skin conditions 
consumers.

Ideally, businesses are obliged to ensure the quality of goods and/or services produced 
and traded under the provisions of the quality standards of goods and/or services are 
applicable, and provide compensation, restitution and/or damages for losses due to using. 
Consumption and utilization of goods and/or services that are traded as set in Article 
7 point e and f of Law No. 8 of 1999 on consumer protection15. However, in practice 
businesses beauty clinic does not guarantee the quality of goods and/or services that 
apply to their products that are not suitable for use by consumers. However, in practice, 
businesses are reluctant to provide indemnity or compensation for losses suffered by 
consumers. That make the consumer is in a weak position, moreover, consumers are less 
understanding of their rights as consumers and most of them are reluctant to question 
the losses incurred due to the amount of time, effort and costs more to get their rights 
as consumers and most of them are reluctant concerned about the losses incurred due 
to the amount of time, effort and costs more to get their rights as consumers. Although 

14  Sri Redjeki Hartono. 2007. Hukum Ekonomi Indonesia. Malang: Bayu Media. H. 70
15  Undang-Undang Nomor 8 Tahun 1999 Tentang Perlindungan Konsumen



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 125

their rights are protected under the Consumer Protection Act, consumer protection laws 
are part of a consumer protection law that contains the principles or rules governing the 
nature of protecting the interests of consumers16.

Consumer protection is seen in material or formal increasingly felt important, given the 
science and technology that is driving the productivity and efficiency of the manufacturer 
of the goods or services produced in order to pursue and achieve these two things, 
eventually either directly or indirectly, the consumer will feel the impact17.

In connection with the beauty clinic, cannot be separated from the contribution of 
physicians who act as consultants and providers of services in a beauty clinic, as well 
as business itself. It becomes important to study because doctors are bound by the Code 
of Ethics Indonesia as a source of law in their profession and the Honorary Council of 
Indonesian Medical Disciplinary as the watchdog of doctor professionalism in Indonesia, 
so if there is suspicion of doctors violating the law should be processed immediately, for 
the knowledge and science of its must be used properly and not to prevent solely profit 
oriented and violated the code of ethics and medical professionalism.

Regulation on the beauty clinic is already specifically regulated in the Implementation 
Guidelines Beauty Clinic Aesthetic of the Ministry of Health Directorate General 
of Medical Services Ministry of Health in 2007 and in general there are laws and 
regulations related to the beauty clinic that health law and legal protection consumers 
and Provincial Regulation and Regulation Regional / District.

Based on the background above, the author would like to offer a scientific article entitled 
protection of citizen’s constitutional rights in the health care beauty clinic in the context 
of welfare state in Indonesia.

2. Problem Statement

From the title stated that some issues which is going to be discussed related to the main 
themes, namely:

How Citizen’s Constitutional Rights Protection in Top Beauty Clinic Health Services in 
the Context of the Welfare State in Indonesia?

B. METHODE 
This study is a legal study with the statute and conceptual approach. The purpose of this 
research is to discuss the constitutional right protection for health services in the context 
beauty clinic on the welfare state in Indonesia.

C. DISCUSSION 
Protection of citizen’s constitutional rights in the health care beauty clinic in the context of 
welfare state in Indonesia

16   A.Z Nasution, 1995, Konsumen Dan Konsumen; Tinjauan Sosial, Ekonomi Dan Hukum Pada Perlindungan 
Konsumen Indonesia, Cetakan 1, Pustaka Sinar, Jakarta, Hal. 65.        

17  Husni Syawalit. Al., 2000, Hukum Perlindungan Konsumen, Mandar Maju, Bandung, Hal.33.
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According to Indonesian Dictionary, the meaning of rights are :18

a.  The power to do something (as determined by the laws, rules, and so on)
b.  All citizen who was aged 18 years and over have the right to elect and be elected in the 

general election;
c.  True power over something or to demand something:
d.  Authorized by law;

While the meaning of constitutional, according to Indonesian Dictionary, are:19

a.  Concerned with,
b.  In accordance with, or
c.  Governed by the Constitution of a country

In achieving the country’s goals, one of the substances contained in the country constitution 
is related to the setting of Human Rights. A country that adheres to the rule of law, one of the 
elements that are indispensable to the fulfillment of the basic human rights (basic rights)20. 
A basic right that loaded it as a form of recognition of the country as well as a form of 
insurance against the state of the basic rights of citizens, so that the legitimate legal rights. 
The consequence of this is any form of policies and legislation enacted must not violate or 
negate the basic rights.

The development of modern constitutional recognize basic rights as outlined in the 
constitution as a constitutional right. According to Prof. Asshiddiqie, constitutional rights 
are rights guaranteed within and by the Constitution of the Republic of Indonesia in 194521. 
Guarantee the right to either be express or implied. This right is a form of legal protection 
from the actions possible by the organizers of the Country authority in relation to the country 
and citizens.

Based sovereignty rests in the people and carried out according to the Constitution22. “This 
shows that people as holders of popular sovereignty, can be interpreted that the form of 
democracy in the country governance is not limited to the determination of who sits in 
the state power through the suffrage of the people who became the constitutional rights of 
citizens but also the rights stipulated in the constitution both rights and citizens’ rights are 
not violated and ignored by state officials. Therefore, all branches of country power are 
obliged to protect and respect it.

Related to constitutional rights will also be recognized by the state on the subject of the 
constitutional rights of the citizens. In the case of citizens, they are the ones who are legally 
recognized and authorized by the law as Indonesian citizens. Therefore, he has the same 
right in any case as Indonesian citizens.

Here is the Protection of Constitutional Rights Citizenship Top Beauty Clinic Health Services 
in the Context of the Welfare State in Indonesia:
a.  Constitution of the Republic of Indonesia in 1945

Article 28D (1) everyone has the right to recognition, security, protection, and legal 
certainty and equal treatment before the law

Article 28H (1) everyone has the right to live physical and spiritual prosperity, reside, 
and get a good environment and healthy and receive medical care.(2) Every person is 

18    http://badan bahasa.kemdikbud.go.id/kbbi/index.php.
19   Ibid
20  Jimly Asshiddiqie.  2010. Demokrasi Dan Hak Asasi Manusia. Jakarta : Mahakamah Konstitusi, hal. 343.
21    http://elsiusaragae.blogspot.com diakses tgl. 16 september 2016.
22  Pasal I Ayat (2) Undang-undang Dasar Negara Republik Indonesia tahun 1945.  
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entitled to the ease and special treatment to obtain the same opportunities and benefits 
in order to achieve equality and justice

b.  Criminal Code (KUHP)

Sounds more Article 378 Penal Code are as follows:

“Whoever with intent to benefit themselves or others illegally, using false names or 
dignity fake, gimmick, or a series of lies, mobilizing others to deliver goods something 
to him, or in order to give this debt and eliminate receivables, threatened for fraud with 
a maximum imprisonment of four years “.

c.  Law No. 8 of 1999 on consumer protection

Article 4 BFL mention that consumer rights are:
1)  The right to comfort, security, and safety in consumption of goods and/or services;
2)  The right to choose the goods and / or services and obtain goods and/or services in 

accordance with the exchange rate and conditions and guarantees promised;
3)  The right to correct information, clear and honest about the condition and guarantee 

of the goods and/or services;
4)  The right to be heard opinions and complaints on goods and/or services used;
5)  The right to advocacy, protection and mediation in consumer protection should;
6)  The right to receive guidance and consumer education;
7)  The right to be treated or serviced properly and honestly and not discriminatory;
8)  The right to obtain compensation, compensation and/or reimbursement, if the 

goods and/or services received are not in accordance with the agreement or not as 
it should be;

9)  The rights stipulated in other laws and regulations.

On the other hand, the obligation for businesses (in this case is the owner and the practice 
of beauty clinic), in accordance with Article 7 of UUPK are:
1)  Acting in good faith in conducting its business activities;
2)  Providing accurate information, clear and honest about the condition and guarantee 

of the goods and/or services and explain the use, repair and maintenance;
3)  Treat or serve customers properly and honestly and not discriminatory;
4)  Ensure the quality of goods and/or services produced and/or traded under the 

provisions of the quality standards of goods and / or services are applicable;
5)  Giving consumers a chance to test, and/or try the goods and/or services as well as 

the guarantee and/or warranty on goods manufactured and/or traded;
6)  Provide compensation, compensation and/or reimbursement of losses due to the 

use, consumption and utilization of goods and/or services traded;
7)  Giving compensation, compensation and/or replacement if the goods and/or 

services received or used not in accordance with the agreement.

UUPK Article 8 prohibits businesses to trade in goods / services that are not in 
accordance with agreements stated in the label, label, information, advertising or sales 
promotion of goods and/or services. Based on that article, the specification of goods 
received incompatibility with the goods listed in the advertisement / photo supply of 
goods is a form of offense / ban for businesses in the trading of goods.

Pursuant to Article 4 letter h UUPK as the consumer is entitled to compensation and/
or replacement if the goods and/or services received are not in accordance with the 
agreement or not as it should be. Meanwhile, businesses itself in accordance with Article 
7 letter g UUPK obligated to give compensation, restitutionand/or replacement if the 
goods and/or services received or used not in accordance with the agreement.

If businesses do not implement their obligations, businesses may be liable under Article 
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62 of UUPK, which reads, “Businesses that violate the provisions referred to in Article 
8, Article 9, Article 10, Article 13 paragraph (2), Article 15, Article 17 paragraph (1) a, 
b, c, e, paragraph (2) and Article 18 shall be punished with imprisonment for a period of 
5 (five) years or a maximum fine of Rp. 2.000.000.000,00 (two billion rupiahs)”.

In Article 45 paragraph (1) UUPK explained that, “Consumers who feel aggrieved can 
sue businesses through the institution in charge of settling disputes between consumers 
and businesses or through judicial courts are in general”. Based on the article explained 
that consumers can choose to use non-litigation path in resolving the problem. Then 
in Article 47 of UUPK explained that, “consumer dispute resolution outside the court 
held to reach an agreement on the form and amount of compensation and/or on certain 
actions to guarantee it will not happen again or it will not happen again the loss suffered 
by the consumer”. This Article is explained about the purpose of using the settlement of 
disputes through non-litigation, many of the parties prefer to resolve disputes through 
non-litigation of the paths using litigation due to the settlement of disputes through 
litigation, there are several inherent limitations of the judicial process is very slow, 
court fees were very expensive, the judge’s ruling does not resolve the issue because the 
decision is not a win-win solution23.

The body tasked with resolving disputes consumers are BPSK, it is appropriate that 
provided for in Article 52 letters a UUPK on the duties of BPSK. The sentence of this 
article are:

“Duties and powers of consumer dispute resolution including:
1)  Carry out the handling and settlement of consumer disputes, by way of mediation 

or arbitration or conciliation;
 When viewed Article 52 letters a UUPK, explained that in UUPK only recognize 

mediation or arbitration or conciliation in the settlement of disputes through non-
litigation. BPSK is the agency appointed to do all three means of dispute resolution 
through non litigation. To find out more about court proceedings through mediation, 
conciliation, and arbitration can be seen in the Decree of the Minister of Industry 
and Trade of the Republic of Indonesia Number: 350 / MPP / Kep / 12/2001 on 
the Duties and Powers of Consumer Dispute Settlement Board of the Minister of 
Industry and Trade of the Republic Indonesia.

2)  Line Litigation to the path of litigation can be reached through criminal, civil, 
Adiministrasi, and class action. Criminal lane is usually chosen by the consumer, 
because the consumer in addition to a loss of consumer materials also suffered 
physical harm, or even death. Civil lane is usually chosen by the consumer because 
the consumer is suffering from loss of material.

d.  Law Number 29 Year 2004 regarding Medical Practice (State Gazette of the Republic 
of Indonesia Year 2004 Number 116, Supplement to the State Gazette of the Republic 
of Indonesia Number 4431);Related terms in general medical practice

e.  Law Number 32 Year 2004 regarding Regional Government (State Gazette of the 
Republic of Indonesia Year 2004 Number 125, Supplement to the State Gazette of the 
Republic of Indonesia Number 4437), as last amended by Law No. 12 of 2008 (State 
Gazette of the Republic of Indonesia Year 2008 Number 59, Supplement Gazette of 
the Republic of Indonesia Number 4844);Related devolution of power from central 
government to local governments, related on operational licensing authority beauty 
clinic

23  Ahmad Miru Dan Sutarman Yodo, 2004, Hukum Perlindungan Konsumen, Jakarta: Rajagrafindo Persada, Hal. 
235.
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f.  Law No. 25 of 2004 on National Development Planning System.Associated with the 
plans mid-term and long-termg. Aesthetic Beauty Clinic 

g.  Implementation Guidelines of the Ministry of Health Directorate General of Medical 
Services Ministry of Health in 2007.

h.  Law Number 18 Year 2008 on the Management of Waste (Gazette of the Republic of 
Indonesia Year 2008 Number 69, Supplement to the State Gazette of the Republic of 
Indonesia Number 69);Associated with the management of medical and non medical 
garbage resulting from the practice of beauty clinic

i.  Law No. 32 of 2009 on the Protection and Management of the Environment (State 
Gazette of the Republic of Indonesia Year 2009 Number 140, Supplement to the State 
Gazette of the Republic of Indonesia Number 5059);Associated with the Environmental 
Protection and Management

j.  Act No. 36 of 2009 regarding Health (State Gazette of the Republic of Indonesia 
Year 2009 Number 144, Supplement to the State Gazette of the Republic of Indonesia 
Number 5063); Government Regulation No. 32 of 1996 on Health Manpower (State 
Gazette of the Republic of Indonesia Year 1996 Number 49, Supplement to the State 
Gazette of the Republic of Indonesia No. 3637);Related In Article 106 paragraph (1) 
of Law Number 36 Year 2009 on Health (hereinafter referred to as the Health Act) 
explained that, “The supply of pharmaceutical and medical devices can only be released 
after obtaining a distribution license”. Cosmetic is one of the discussion in this article, 
because it is based on Article 1 paragraph 4 of the Health Law explained that, “What 
is meant by the pharmaceutical preparation is a drug, medicinal materials, traditional 
medicines, and cosmetics”. So in Article 106 paragraph (1) requires pharmaceutical or 
cosmetics may only be circulated in the market if it has obtained a distribution license.

k.  Indonesian Government Regulation No. 72 Year 1998 on Safety of Pharmaceutical 
and Medical Devices (hereinafter referred to as PP About Safety of Pharmaceutical 
and Medical Devices)Related Article 9 paragraph 1 dijelakan that, “pharmaceutical 
preparations and medical devices can only be released after obtain a distribution license 
from the minister”.

l.  Permenkes about notifications

Other settings that require businesses cosmetic facial treatments to get a distribution 
license before circulated in the market contained in Article 3 Permenkes On Alert. The 
sounds of Article 3 Permenkes On Alert is.
a)  Every cosmetics can only be released after obtaining a distribution license from the 

Minister.
b)  permit circulation as referred to in paragraph (1) in the form of a notification.
c)  Excluded from the provisions of the notification referred to in paragraph (2) for 

cosmetics that are used for research and cosmetic samples for exhibition in a limited 
amount and not for sale.

When viewed on Article 3 (2) of the Notification Permenkes explained that the distribution 
license in the form of a notification. So if businesses already have a distribution license 
from BPOM, it will come out the notification as a marker that cosmetic facial treatment 
that already has a distribution license. In cosmetics notifications are penyelaraskan 
regulatory and technical requirements in the manufacture of cosmetics for the countries 
which are members of the ASEAN24. So with the penyelaraskan regulatory and technical 
requirements in the manufacture of cosmetics indirectly provide protection to consumers 
of cosmetic facial treatments in the country. This is because the cosmetics imported 
from the ASEAN countries which already have a distribution license in the country of 

24  Brosur Bpom, Notifikasi Kosmetika.
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origin indirectly also already comply with the regulations and technical requirements 
similar to regulations in Indonesia. But BPOM still conduct an examination of imported 
cosmetics to see if it is consistent import of cosmetics legislation or not.

Applicant notification to obtain the notification is also required to meet certain 
requirements contained in Article 2 paragraph 1 of Government Regulation No. 72 
of 1998 About Safety of Pharmaceutical and Medical Devices (hereinafter referred 
to as PP on Safety of Pharmaceutical) The sounds of Article 2, paragraph 1 that is, 
“pharmaceutical preparations and medical devices that are manufactured and / or 
distributed must meet the requirements of quality, safety and effectiveness”. Regarding 
the requirements of the requirements of quality, safety, and effectiveness of cosmetic 
facial treatments are also described in more detail in Article 2, paragraph 1 Regulation 
BPOM head on Criteria And Procedures of Cosmetic. As for the sound in Article 2, 
paragraph 1 Regulation BPOM head on Criteria And Procedures of Cosmetic is:

Cosmetics circulated in the territory of Indonesia must meet the following criteria:
a)  Security was assessed from cosmetic ingredients used in accordance with the 

provisions of the legislation and cosmetics produced does not disturb or endanger 
human health, both under normal use and conditions of use wherewith expected;

b)  Benefits are assessed on the suitability for the intended use and claims are included;
c)  Quality assessed on the fulfillment of the requirements according GMP and 

cosmetic ingredients used in accordance with the Codex Cosmetics Indonesia, 
other recognized standards and provisions of laws and regulations andd) Marking 
of complete information, objective, and tidakmenyesatkan. To sign-up flow can be 
seen in Article 6 to 15 Regulation of the Head Agency of Drug and Food Control 
Republic IndonesiaNomor HK.03.1.23.12.10.11983 on Criteria and Procedures of 
Cosmetic Notifications.

m.  Government Regulation No. 18 Year 1999 regarding the management of hazardous 
and toxic waste (State Gazette of the Republic of Indonesia Year 1999 Number 31, 
Supplement to State Gazette of the Republic of Indonesia Number 3815)

;n.  Government Regulation No. 27 Year 2012 regarding the Environmental Permit 
(Official Gazette of the Republic of Indonesia Year 2012 Number 48, Supplement 
to State Gazette of the Republic of Indonesia Number 5285);

o.  Presidential Regulation No. 72 Year 2012 on the National Health System;
p.  Regulation of the Minister of Health No. 363 / Menkes / Per / IV / 1998 on Testing 

and Calibration Health In Health Care Facilities;
q.  Regulation of the Minister of Health No. 269 / Menkes / Per / III / 2008 concerning 

the Medical Records;
r.  Regulation of the Minister of Health No. 290 / Menkes / Per / III / 2008 on the 

approval action of Medicine;
s.  Regulation of the Minister of Health No. 657 / Menkes / Per / VIII / 2009 on 

Delivery and Use of Clinical Specimens, Biological and Materials The information 
Cargo;

t.  Regulation of the Minister of Health No. 411 / Menkes / Per / III / 2010 concerning 
the Clinical Laboratory;

u.  Minister of Health Regulation No. 1144 / Menkes / PER / VIII / 2010 on Organization 
and Administration of the Ministry of Health (Official Gazette of the Republic of 
Indonesia Year 2010 No. 585) as amended by the Minister of Health Regulation No. 
35 of 2013 (Official Gazette of the Republic of Indonesia Year 2013 Number 741 );

v.  Regulation of the Minister of Health No. 001 of 2012 on Individual Health Services 
Referral System (Official Gazette of the Republic of Indonesia Year 2012 Number 
122);
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w.  Minister of Health Regulation No. 36 Year 2012 on Secret Medicine (Official 
Gazette of the Republic of Indonesia Year 2012 Number 915);

x.  Minister of Health Regulation No. 46 Year 2013 on Health Manpower Register 
(Official Gazette of the Republic of Indonesia Year 2013 Number 977).

y.  Ministerial Decree No. 9 of 2014 About Clinic
z.  Bylaw related provincial operating licenses and beauty clinic.
aa  Perda City / kabupatenterkait licensing and operating a beauty clinic.
bb.  RPJPN 2005-2025
cc.  Prolegnas 2015-2019

D. RESULT
Political legal and institutional government has not fulfilled Beauty clinics consumer 
protection in the perspective of the constitutional rights of citizen. Today’s increasingly high 
demand for beauty clinics that are influenced by the power of consumerism society caused 
due to the impact of globalization and the weak legal awareness of the negative impacts of 
the services of a beauty clinic that does not care about legalization, standards of quality, 
safety, competence of doctors and medical personnel authorized and the availability of tools 
and pharmacy, in the minds of consumers is important to get perawatanan with low prices 
and instant results25

While not optimal health law related to beauty clinics to provide legal protection to consumers 
by Lawrence M. Friedman can not be separated from the three elements, namely:
1)  The legal structure (structure of law),
2)  The substance of the law (substance of the law), and
3)  Cultural law (legal culture)26.

The structure is one of the basic and real elements of the legal system. The structure of a 
system is the framework of his body, he is a permanent form, the institutional body of the 
system, the bones hard rigid to keep the process flowing within its boundaries.

As executor of the law; and Health and Consumer Protection Law relating to beauty clinics are 
the Ministry of Health, the Indonesian Doctors Association, Honorary Council of Indonesian 
Doctors Association, the College dermatologist and Gender, City / Municipality and YLKI 
plays a very important. As officers authorities, the agencies responsible for regulating and 
supervising the practice of beauty clinic in Indonesia. Unfortunately however, there are still 
elements in this case IDI doctors who were involved in the practice of training and practice 
organization of beauty clinic.

Although the Ministry of Health including the IDI has established Guidelines for the 
Implementation of Clinical Beauty Aesthetics of the Ministry of Health Directorate General 
of Medical Services Ministry of Health in 2007 as a guide for practicing beauty clinic in 
Indonesia, which also governs structurally institutions authorized in the practice of beauty 
clinic , but the implementation of operations in the transfer set again by the Regional 
Regulation / District that fact until now there is no harmonization.

Based Implementation Guidelines Beauty Clinic Aesthetic of the Ministry of Health 
Directorate General of Medical Services Ministry of Health in 2007 lays on Procedures 
Implementation Beauty Clinic (Efforts Health Care, Type / Category Beauty Clinic, Facilities 
Physical Building, Equipment Beauty Clinic, Electric Implementing Clinic Beauty), 

25  Data Diolah Dari Berbagai Sumber.
26  Lawrence M. Friedman, 2013, Sistem Hukum Perspektif Ilmu Sosial (Penerjemah: M. Khozim), Bandung: 

Nusa Media, Hal. 15.
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Procedures for Licensing Operation (Operating Licence, Procedure Type, Certification, Code 
of Professional Ethics and the Role of Professional Associations), Recording and Reporting 
(Recording (Medical Records and Informed Consent), Direction and Supervision (Guidance, 
Control, Sanctions & Discipline , Criminal provisions, monotoring and evaluation.

While the substance is composed of rules and regulations on how the institutions should 
behave. Aesthetic Beauty Clinic Implementation Guidelines of the Ministry of Health 
Directorate General of Medical Services Ministry of Health in 2007 and the Consumer 
Protection Act as a legal umbrella for the protection of consumers of beauty clinics have 
loaded sufficiently dissuasive sanctions. Nevertheless in reality even though there has been 
an umbrella law, health law and consumer protection law has not been able to curb the 
practices of a beauty clinic that does not comply with these laws. This looks much beauty 
clinic and business development in Indonesia over the last few years.

While the legal culture is also greatly affect the level of use. The values in the legal culture as 
a whole and in the long run helped give shape and characteristics of the law. Legal behavior 
can not be understood except in the context, including cultural context.

The role of society in the legal protection of the consumer beauty clinic also can not be 
underestimated. Because although set in a law that is good and run by good officers, if legal 
awareness is still low, the health and consumer protection law will be difficult to enforce. It 
also happened in Indonesia, people who do not care about the legalization and establishment 
of standard operating procedures and practices beauty clinic in Indonesia, which is essential 
they get treatment at a beauty clinic at a bargain price. of course the patterns of thinking 
that such dire consequences on consumer protection and quality standards of beauty clinic 
concerned. Due to the high power of consumerism society at beauty clinic treatment, the 
potential violation of law related health Implementation Guidelines Aesthetic Beauty Clinic 
and consumer protection law will be higher as well.

In line with the opinion of Lawrence M. Friedman then according Soekanto Soerjono27 there 
are several factors that affect law enforcement, namely:
1)  Factors own law (legislation);
2)  Factors law enforcement, namely the parties that form and applying the law;
3)  Factors means or facilities to support the rule of law;
4)  community factors, namely the environment in which they may apply or applied; and
5)  cultural factors, namely as a result of the work, creativity and taste which is based on 

human initiative in social life.

E. CLOSSING
1.  Conclusions

Protection of the constitutional rights of citizens in the health care beauty clinic in the 
context of the welfare state in Indonesia has been listed in the legislation, in 1945, Law, 
Government Regulation, regulation, guidelines and Local Regulations. Substantively and 
structurally still occur disharmony in the implementation of this protection, especially 
those listed in the Guidelines for the implementation of Clinic Beauty Aesthetics with 
Government policy and kevijakan IDI and MKDKI Pull back and forth about the legality 
of the training institutions beauty clinic and permitting general practitioners for training 
beauty clinic and practicing in it. Based on the cultural aspect of society, people should 
be educated healthy and safe cosmetics that are not wrong in choosing services and 
products as well as cosmetic services

27 Soerjono Soekanto, 2014, Faktor-Faktor Yang Mempengaruhi Penegakan Hukum, Jakarta: Raja Grafindo 
Persada, Hal. 8.
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2.		 Implications
a.  for Government

The government should immediately undertake harmonization of the laws and 
institutions of the (Ministry of Health, Ministry of Justice and Human Rights) 
related Beauty Clinic in order to create legal progressive accordance with the 
changes and social needs

The hope with the harmonization of this law aims to:
1) The implementation of a beauty clinic as an effort to improve health services 

safe, useful, quality and accountability.
2) Availability of reference in the granting of operational implementation of a 

beauty clinic.
3) The guide / reference to carry out direct, supervise and control the implementation 

of Beauty Clinic in the provincial and district / city.
4) Protecting the patient / community / service users and implementing personnel 

particularly medical personnel.
b.  For the Government of the City / County

All Local Government throughout the territory of the Republic of Indonesia should 
immediately take legal harmosisasi associated with setting up the establishment, 
operating licenses, supervision and resolute action and sanctions against abuses in 
the beauty clinic

c.  For IDI (Indonesian Medical Association)
1)  IDI should immediately collect data related to health personnel authorized 

in a beauty clinic, because in fact many health tenanga are not authorized to 
perform a medical procedure at a beauty clinic.

2)  IDI must also confirm that most of the authority of medical action in a beauty 
clinic is the competence of specialists in skin and venereal.

3)  IDI must be firm in beauty clinics organize training institutions and government-
owned or private tekait many general practitioners are only brief training and 
then they can open and practice at a beauty clinic.

d.  For MKDKI (Honorary Council of Indonesian Medical Disciplinary)

MKDKI should be tougher sanctions to general practitioners who are not authorized 
to practice in a beauty clinic, is related to the protection of consumer protection as 
well Doketr profession beauty clinic.

e.  For YLKI (Indonesian Consumers Foundation)

YLKI should conduct socialization related to the legal protection of consumer 
beauty clinic, in order to increase critical awareness of consumers on their rights 
and responsibilities so that they can protect themselves and their environment-
related services, the products and services it receives at a beauty clinic
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INTRODUCTION
        Children are human resources that must be nurtured, guided and protected. It occurs because 
the child is a budding nation and the younger generation successor to the ideals of the struggle 
of a nation that has a strategic role and potential. Children are expected to ensure the continued 
existence of the nation and the state in the future, which are the basics of education are the 
responsibility of the previous generation. So that every child is capable of taking responsibility, 
then he should have the widest opportunity to grow and develop naturally, both spiritual and 
physical, and social. Every child has the right to live in a reasonable, well-developed, obtain 
education, training, and guidance and protection, in order to run the survival of the nation and the 
state. Therefore, it is  necessary to have  legislation to ensure the rights and obligations.

Various areas of law pertaining to the protection, development and welfare of the child, in the  
of administrative, civil, and criminal law. In the field of criminal law, the legal protection given 
to children in conflict with the law, which consists of children as witnesses of crime, children as 
victims of crime and the children in conflict with the law.

Children in conflict with the law are children suspected of committing a crime, so handling 
is done through the criminal justice process. This process is carried out by law enforcement 
officials who work gradually on individual institutions, ranging from investigation, prosecution, 
inspection and final court judgment and is execution of court decisions. They work on policy 
formulation in the Law of the Republic of Indonesia Number 11 of 2012 on the Criminal Justice 
System Child and other legal regulations.

 This law is still relatively new, even into effect two years after this law was passed on July 30, 
2012. Many new things are regulated in this law, the substance accomodated recommendations 
International Instruments. One is the principle of “Retributive Avoidance” listed in Article 2 
letter f. This has the consequence of the The Implementation of Retributive Avoidance Priciple 
in Jouvenile Criminal Justice System to the provisions oflaw.

Background to the attention to be studied and the results are written in the form of an article 
with the title “The Implementation of the principles for Retributive Avoidance in The Juvenile 
Criminal Justice System in Indonesia”.

PROBLEMS
The problems discussed is The Implementation of the principle for Retributive Avoidancein The 
Juvenile Criminal Justice System in Indonesia in the provisions of the Act the Criminal Justice 
System in Indonesia and the influence of the International Instrument to the implementation of 
the principle for Retributive Avoidance in The Juvenile  Criminal Justice System.
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DISCUSSION

A.	 Implementation	 of	 the	 principles	 for	 Retributive	 Avoidance	 in	 The	 Juvenile	
Criminal Justice System in Indonesia.
Law of the Republic of Indonesia No. 11 of 2012 on the JuvenileCriminal Justice System  is 
a law issued to replace the Law of the Republic of Indonesia Number 3 of 1997 on Juvenile 
Justice, which is considered inadequate because it is not in accordance with the principles 
of protection for children in conflict with the law. This law regulates the criminal justice 
process specifically for children in conflict with the law, involving several institutions that 
work in stages. Therefore, this law is called the Juvenile Criminal Justice System.

Satjipto Rahardjo interprets“the word system as the type of unit, which has a certain order, 
which refers to a structure composed of parts”1. Furthermore, it is said also that the general 
understanding is a unified system that is complex, consisting of parts that relate to each 
other. This understanding only emphasizes the connectedness of the characteristics of its 
parts”.2Understanding the system is often used as the basis for the mention of a judicial 
process, such as the Criminal Justice System and Juvenile Criminal Justice System.

The term Criminal Justice System has the understanding the connectivity among the parts 
involved in the criminal justice process, starting at the stage of investigation, prosecution, 
trial, until the stage of execution of court decisions. In Indonesia, the parts involved in the 
criminal justice process commonly referred to as sub-systems of criminal justice, which 
consists of a sub-system of the police, prosecutors, courts, and Prisons. This understanding 
is seen from the sub-system institutions who are involved in criminal justice. Regarding the 
definition of the criminal justice system, further put forward by legal experts as follows:

“Muladi said that the Criminal Justice System will involve the enforcement of criminal 
law, both substantive criminal law, criminal law and the formal implementation of 
criminal law. In addition, it can be seen also from a good preventive, repressive and 
curative. Thus it would appear linkages and interdependence among sub-system of 
criminal justice, the institution of the police, prosecutors, courts, and Prisons. In fact it 
can be added here and Society Institute of Legal Counsel.” 3

The opinion of  Muladi gives the sense that the criminal justice system involving the 
enforcement of substantive criminal law or criminal law material, formal criminal law or 
the law of criminal procedure and criminal law enforcement or law penitensier. Substantive 
criminal law is the rule of criminal law relating to the offense violated. Formal criminal law 
is criminal law rules relating to the procedures for taking action against those who violate 
the offense. Whereas the criminal law rules relating to criminal enforcement / execution of 
court decisions in a correctional institution is law enforcement or criminal law penitensier. 
If it is seen from the shape, prevention is the prevention, repression is repression, and the 
curative is to be a good deterrent. From this sense, it can be seen the law enforcement 
officers working in their respective institutions in the network in the enforcement of criminal 
law. Thus it can be seen that the institutions are involved in law enforcement so-called 
sub-systems of criminal justice, namely the institution of the police, prosecutors, courts, 
and Prisons. Even in the opinion of Muladi, it can be added and Society Institute of Legal 
Counsel. Furthermore Muladi said that:

The integration of systemic motion sub-systems of criminal justice in the law enforcement 

1  Satjipto Rahardjo, Ilmu Hukum, Penerbit PT Citra Aditya Bakti, Bandung, 1991, page. 48. 
2  Ibid, page.49.
3 Muladi, Kapita Selekta Sistem Peradilan Pidana, Badan Penerbit Universitas Diponegoro, Semarang, 1995, 

page. 16.
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process is expected in the course of implementation. One of indicator systems is 
integrated criminal justice it is “synchronizing” the implementation of law enforcement. 
Synchronization among criminal justice sub-systems consisting of police, prosecutors, 
courts and correctional institutions important to note in the framework of the system to 
achieve its objectives tackling crime in the community.4

 The integration between sub-systems operation in criminal justice to achieve the 
objectives to be achieved is very important. According Muladi, to measure the motion of 
the systemic integration of sub-systems of criminal justice can be done by using indicators, 
namely the “sync” between sub-systems. The operation of sub-systems of police, prosecutors, 
courts and correctional institutions should be in sync, in order to realize the order so that 
the prevention of crime in society can be achieved. This is a structural Synchronization 
(Structural Synchronization), because of looking at the workings of law enforcement 
officers in their respective institutions within the criminal justice system. Furthermore, the 
synchronization problem is described by Muladi as follows:

“The Criminal Justice System, in accordance with the meaning and scope of the system 
can be physical in the sense of structural synchronization (Structural Synchronization), 
can also be substantial (Substancial Synchronization) and can also be cultural (cultural 
Synchronization). In terms of simultaneity and synchronization structural alignment 
prosecuted in criminal justice administration mechanism within the framework of the 
relationship between law enforcement agencies. In the case of substantial synchronization 
then this simultaneity implies both vertically and horizontally in relation to the positive 
law. Medium containing cultural synchronization simultaneously in an effort to always 
live up to the views, attitudes and overall philosophy underlying course of the Criminal 
Justice System.”5

Barda Nawawi Arief said that:

Criminal Justice System which is essentially a “system of criminal law enforcement 
authority” or “system of judicial authorities in the field of criminal law”, embodied 
/ implemented within four (4) sub-systems, namely: (1). Power “investigation” (by 
agency / institution investigator); (2). Power “prosecution” (by agency / institution 
prosecution); (3). Power “judge / ruled / criminal” (judicial body); and (4). Power “the 
enforcement / criminal” (by agency / implementing agency / execution). The fourth 
stage / subsystem that is an integral part of criminal law enforcement system that is 
integral or often known as “SPP (Criminal Justice System) Integrated” (integrated 
criminal justice system.)6

 Barda Nawawi Arief provides an understanding of the criminal justice system is based on 
the institutions that are within the scope of judicial authority which has the power to enforce 
criminal laws, which consists of four institutions, namely the institutions which have the 
powers of investigation, the institution that has the power of prosecution, institutions which 
have the power judge / verdict / criminal, and institutions which have the power of the 
enforcement / criminal. The four institutions that are regarded as subsystems in a single 
integrated system that is integral to criminal law enforcement, which is often known as 
“Integrated Criminal Justice System” (integrated criminal justice system.)

4  Ibid.page. viii
5  Ibid.hlm. 1-2
6  Barda Nawawi Arief, Kapita Selekta Hukum Pidana tentang Sistem Peradilan Pidana Terpadu (Integrated 

Ceiminal Justice System), Badan Penerbit Unoversitas Diponegoro Semarang, 2014, page.35. 
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Juvenile Criminal Justice System has an idea of   which is different in the Criminal Justice 
System. Definition of juvenile justice as expressed by Sudarto: Juvenile Justice covering 
all the activities of inspection and termination cases that concern the interests of the child.7

 Sudarto’s opinion about the juvenile justice includes the activities of the inspection process 
that begins fromthe inspection process at the police level and then continued examination by 
the public prosecutor as well as the examination before the court and the court ruling by a 
judge. But the opinion is followed by the juvenile criminal justice purposes, namely for the 
sake of the children. This is the difference in meaning between the criminal justice system 
and the juvenile justice system. That stance was first proposed in the book “Capita Selecta 
of Criminal Law” (1981), which is currently setting juvenile criminal law in Indonesia is 
still using the Book of the Law of Criminal Law. Settings juvenile criminal law in the Code 
of Penal Code only stipulates the age limit for children and kinds of sanctions (criminal and 
action) as well as to the penalty which may be imposed against a child. While the juvenile 
justice provisions are still scattered in various laws.

   In its development, the term of the Children Criminal Justice System, which legally has 
the sense as defined in Article 1 paragraph 1 of the Act of the Republic of Indonesia Number 
11 of 2012 on the Criminal Justice System Child, namely:

“ Juvenile Criminal Justice System is the overall process of the settlement Children dealing 
with the law, from the inquiry stage to the stage of supervision, is until after a criminal.”

        Understanding Juvenile Criminal Justice  System is not implicitly load the juvenile 
criminal justice purposes. Understanding the Criminal Justice System The child only shows 
their sub-systems involved in the criminal justice process children ranging from sub-system 
that has the authority to the process of inquiry and investigation, prosecution, inspection and 
judicial decisions, implementing a court decision until the sub-system that has authority to 
perform guardianship after children undergo criminal.

 Purpose Criminal Justice System Children are reflected in the principles specified in 
Article 2, namely the principle of protection, justice, non-discriminatory, the best interests 
of the child, respect for the views of the child, survival and child development, coaching and 
mentoring children, proportionately, the deprivation of liberty and criminal prosecution as a 
last resort, and the Retributive Avoidance. The legal principle is the “heart” the rule of law, 
because it is the most comprehensive foundation for the birth of a rule of law, as the reason 
for the birth of the rule of law, or the ratio legis of the rule of law.8Therefore, the principle 
of the Law on Juvenile Criminal Justice System is the foundation or basis of the provisions 
stipulated in the Law on Juvenile Criminal Just ice System in Indonesia. Those principle 
should be implemented into the provisions set Shrimp-Child Criminal Justice System Act, 
including the principle of elimination of retaliation.

What is meant by “ Retributive Avoidance” is the principle of distancing retaliation in the 
criminal justice process. Retributive Avoidance Principle reflected in the provisions which 
oblige the Juvenile Criminal Justice System to prioritize restorative justice approach. This 
principle is implemented into the conditions governing the obligation for law enforcement 
officials who are involved in juvenile criminal justice process to seek diversion.9

Restorative Justice is the completion of the c r iminal caseinvolving the perpetrator, the 
victim, the perpetrator’s family / victim, and other relevant parties to work together to find 

7  Sudarto, Kapita SelektaHukum Pidana, Penerbit Alumni, Bandung, 1981., page.159.
8  Satjipto Rahardjo, Op.Cit.,page.45 
9  Undang-Undang Republik Indonesia Nomor 11 Tahun 2012 tentang Sistem Peradilan Pidana Anak:, Articel 5
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a fair settlement with the emphasis on restoring back to the original condition, and not 
retaliation.10Restorative Justice is the name given to a movement within and outside of 
the criminal justice system. Some of its practitioners and proponents refer to it as a new 
paradigm or as a new pattern of thinking.11

British criminologist Tony Marshall (1996:37) has proposed a definition of restorative 
justice that is increasingly used internationally: “Restorative justice is a process whereby 
all the parties with a stake in a particular ofience come together to resolve collectively 
how to deal with the aftermath of the offence and its implications for the future.” 12

The entry of restorative justice approaches into the juvenile justice system in Indonesia 
to make their alternative justice can be realized in the juvenile justice system, which is 
retributive and restorative justice. Interest retributive justice is retaliation against perpetrators 
of criminal acts he has committed, while the purpose of restorative justice is for the restoration 
of broken relationships.

    In the literature, Restorative Justice is one kind of justice that emphasizes the restoration 
of the original state. Therefore, the process of completion involving victims, offenders, 
families of victims / offenders and the community. Restorative justice is different from 
retributive justice, because the role of restorative justice consists of  victims and perpetrators 
and their families aimed at finding the best solution for the victim and the perpetrator.

    Opinions Daniel Van Nees, Allison Morris and Gabrielle Maxwell in the book of 
Restorative Justice for Juveniles, explaining that:  

        Different understandings result in dissimilar emphases Retributive justice focuses 
on the violation of law, whereas restorative justice focuses on the violation of people 
and relationships. Retributive justice seeks to vindicate law by determining blame and 
administering punishment, whereas restorative justice seeks to vindiscate victims by 
acknoledging their injury and by creating obligations for those responsible to make 
things right. Retributive justice involves the state and the offender in a formal process 
of adjudication, whereas restorative justice involves victims, offenders and community 
members in a search for solutions. (1990:181)13

This suggests a different understanding of the different emphasis between the retributive 
justice and restorative one. The differences are due to different purposes. Retributive justice 
gives retaliation against the perpetrators, while restorative justice aims to restore broken 
relationships.

The principle of retaliation avoidance is implemented in several provisions of the Criminal 
Justice System Act, including the provisions regulating the diversion. What is meant is the 
transfer of the settlement diversion Son of the criminal justice process to outside the criminal 
justice process.14 The principle of Retributive Avoidance in the provision of diversion can be 
seen from the definition of diversion, diversion destination and diversion process. Diversion 
aims to achieve peace between the victim and the Child, Children’s resolve cases outside the 
judicial process, obviating the Son of deprivation of liberty, encouraging people to participate, 

10  Ibid, Page 1 Numer 6
11  Allison Morris, Gabrielle Maxwell, Restorative Justice for Juveniles, Converence, Mediation and Circles, 

Oxford-Portland Oregon, 2001, page 3.
12  Ibid, page 5.
13  Ibid, page 3 
14  Undang-Undang Sistem Peradilan Pidana Anak, Op.Cit., Articel 1 Numer 7 
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and instill a sense of responsibility to the Son.15However, not all criminal offenses may be 
pursued diversion. Diversion is made to followoffenses punishable by imprisonment under 
seven (7) years and is not a repetition of criminal acts.16

In the Act theChildren Criminal Justice System sets two kinds of diversion process, namely 
the diversion process without the consent of the victim and the diversion process with 
the consent of the victim. Diversion process without the consent of the victim conducted 
against criminal acts such violation, a misdemeanor, an offense without a victim, and the 
victim loss value is not more than the value of the local minimum wage. Diversion process 
without the consent of the victim may be carried out by the investigator offender and / or his 
family. Diversion process without the consent of the victim can produce an agreement on the 
recommendation of the supervising social diversion. Various forms of diversion without the 
agreement of the victims were: the return loss in terms of casualties, medical rehabilitation 
and psychosocial, handing it back to the parent / guardian, participation in education or 
training in educational institutions or “Institution Implementation of Social Welfare” no 
later than 3 (three ) months, or community service not later than 3 (three) months. Provisions 
forms deal versioned without the consent of the victim showen by their implementation of 
the principle of Retributive Avoidance.

The process of diversion with the approval of the victim made through deliberation 
diversion facilitated by good police law enforcement officials, prosecutors and judges. The 
process involves the diversion of Children and parent / guardian, victim and / or parent / 
guardian, Supervisor of Community and Professional Social Worker based restorative justice 
approach. It can also involve the Social Welfare Workers, and / or community. Process 
of Diversion shall take into account: the interests of victims, welfare and responsibility 
Children, avoidance of negative stigma, elimination of retaliation, the harmony of society, 
and propriety, decency and public order.17The result of this diversion agreement could take 
the form of peace with or without compensation, handing it back to the parent / guardian, 
the participation  in education or training in educational institutions or “Implementation 
of Social Welfare Institutions” not later than 3 (three) months, or community service. This 
provision shows no implementation principle of Retributive Avoidance and must realize 
restorative justice.

The principle of Retributive Avoidance implemented also in regulations about the type of 
sanctions “criminal” and “action”. Sanctions “criminal” criminal distinguished in principal 
and additional penalty. Principal criminal types are: warning criminal, the criminal with 
the proviso (coaching outside agency, community service or supervision), job training, 
coaching in institutions and prisons. While this type of “action” is: the return to parents / 
guardians, referral to someone, treatment in a mental hospital, care at the Institute for the 
Implementation of Social Welfare, the obligation to follow the formal education and / or 
training organized by the government or private entity, revocation of license driving, and / 
or repair of a criminal offense.

There is a provision that the child no older than 14 (fourteen) years old should only be 
penalized “action”, while children who are aged 14 (fourteen) years but not yet 18 (eighteen) 
years shall be punishable “criminal” or “action”, This provision also shows no implementation 
principle of Retributive Avoidance.

15  Ibid, Articel 6,
16  Ibid, Articel 6
17  Ibid, Articel 8 ayat (3).
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B.		 Effect	of	International	Instruments	on	the	Implementation	of	Principle	Retributive	
Avoidance for the Criminal Justice System of Children in Indonesia.
In the international world business problems and protection of children suspected of 
committing a crime has long discussed. Starting from the Geneva Declaration on Children 
in 1924 recognized by the Declaration of Human Rights in 1948 to 1965 at the congress in 
Stockholm, showed their talks protection against Juvenile Delinquency problems. Then start 
in 1980 increased public attention to the problem of children Juvenile Justice, namely the 
United Nations VI Congress in Caracas Venezuela, which discuss Juvenile Justice: before 
and after the unset of delinquency. This results in a congress resolution on Development of 
Minimum Standard of Juvenile Justice, which lays down the basic principles for juvenile 
justice implementation (The Administration of Juvenile Justice) in order to protect the rights 
of Juvenile involved in legal matters. This resolution recommends that the UN Committee on 
Crime Prevention and Control (The Committee on Crime Prevention and Control) developed 
the Standard Minimum Rules for the Administration of Juvenile Justice (SMR-JJ). With this 
recommendation then the UN Committee prepare a draft of rules discussed at the meeting in 
Beijing in 1984 for materials congress UN VII in Milan and the 43 cm approved the United 
Nations Standard Minimum Rules for the Administration of Juvenile Justice (known as the 
Beijing Rules) and subsequently received and confirmed by the General Assembly (General 
assemblies) United Nations on 29 November 1985 in resolution No. 40/33).

The basic principles of the Beijing Rules also discussed in the Convention on the Rights of 
the Child (the Convention on the Rights of the Child) in New York United States in 1990 
as a result of General Assembly of the United Nations (MU UN) received on November 
20, 1989. in connection with the state of Indonesia as a country participants on January 
26, 1990 signed the Convention on the Rights of the children (Convention on the Rights of 
the child) governing the principle of legal protection of children, and has made Indonesia 
Presidential Decree No. 36 of 1990 on Ratification of the Convention on the Rights of the 
child (Convention on the Rights of the child), the Indonesian government has an obligation 
to provide special protection to children in conflict with the law.

With the signing of international instruments and the issuance of Decree of the President 
of the Republic of Indonesia Number 36 of 1990, the juvenile criminal justice policy 
formulation should pay attention to the recommendations contained in the rules of the 
international instruments. To know this, needs to see the legal regulations governing the 
treatment of children in conflict with the law in Indonesia.

In Indonesia, there are several laws governing the hearing of children and juvenile justice 
prevailing at some time. The enactment of legislation on juvenile justice and juvenile justice 
from time to time show the development of the trial setting child or juvenile criminal justice 
that consideration of the recommendations International Instruments and whether the 
principle of Retributive Avoidance. This is evident from the existing rules of the period prior 
to the enactment of the Law of the Republic of Indonesia No. 3 of 1997 on Juvenile Court, 
the validity period of the Law of the Republic of Indonesia No. 3, 1997, and the period of 
validity of the Law of the Republic of Indonesia No. 11 Year of  2012 on Child Criminal 
Justice System.
a.  Period Before the Law of the Republic of Indonesia Number  3of 1997 on Juvenile 

Justice.

Attention to children in conflict with the law has existed since the availability of  the 
draft Penal Code of 1946, namely the inclusion of provisions governing the age limit 
of children, alternative criminal sanctions (returned to a parent / guardian, the child 
state, and imprisonment / confinement) and the sentencing guidelines of the child under 
Article 45, Article 46 and Article 47. While the procedure of the children in Indonesia 
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at this time have shown their attention to children still scattered in several provisions 
either in the form Circular of the Supreme Court, and the ministerial regulation other 
regulations. Ordinances in these regulations are: judge with the door closed against 
the children who became the defendant, a special judge to hear the case is a child who 
hasknowledge of the attention and dedication to the Juvenile, hearing the child is done 
by a single judge, except in certain cases, the judge, the prosecutor and the Legal Adviser 
convened not wearing a robe, examination hearing attended by the parents or guardians 
or foster parents, and the use of reports of social life son of supervising community.

At this time provision for children in conflict with the law have not been considering 
the recommendation of an international instrument. But the report reveals the principle 
of elimination of retaliation, which has no type of sanctions be “returned to the parent / 
guardian” that can be imposed on children in conflict with the law and has no minimum 
limit of 8 years for children that can be submitted to a hearing child.

b.  Period of Validity of the Law of the Republic of IndonesiaNumber 3 of 1997 on Juvenile 
Court.          

The UN is the container of the unity of countries in the world, of which Indonesia is a 
member. Activities and activities of the United Nations in various fields are an activity 
and activities of members to date having produced many international instruments 
which can be used by member states as a reference in making policy formulation.

The existence of international instruments on crime prevention and criminal justice 
in a country is to assist countries in dealing with criminal matters, both nationally 
and internationally. International Instruments which contain basic principles for 
the implementation of juvenile justice are the UN Standard Minimum Rules For 
Administration of Juvenile Justice (the Beijing Rules) (General Assembly Res. 40/33).

In The Beijing Rules, which referred to the juvenile justice is a judicial process against 
children who have legal problems. And the legal issues are violations of criminal law 
norms. This looks at the rule-by-rule, which indicates that the basic principles set out 
in The Beijing Rules are the principles in criminal justice that must be considered in 
the judicial process, starting from the investigation to the level of a court decision. 
In addition, in the first part (part one) The Beijing Rules determine also the general 
principles that must be observed by the member states of the UN to give attention to 
children who have a legal issue. The general principles include the basic perspective, the 
scope of the rules that need to be considered, the child’s age for criminal responsibility, 
juvenile justice objectives and scope of discretion.

Articel 1 The Beijing Rules, provides emphasis to the member states of the UN to 
investigate further the welfare of juvenile delinquents and their families in accordance 
with the common interests of each country (1.1). but it also emphasizes to give adequate 
attention to positive steps concerning the full mobility of all existing resources, including 
the family, volunteers and groups of other communities, good schools and institutions 
of other communities, with a view to furthering the well-being children, to reduce the 
interference of the law against child who had legal trouble making it more effective, 
fairer and more humane (1.3). then specified in 1.5, that the implementation of the basic 
principles determined by The Beijing Rules adapted to the economic, social and cultural 
rights of each member state. However, juvenile justice must also be an integral part of 
and integral to the national development of each country.

In Articel 4 is set on the need for a minimum age limit of children to be accountable in 
the criminal offense committed, taking into account the emotional maturity, mental and 
intellectual.
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Concerning juvenile justice objectives stipulated in Rule 5, which is for the welfare of 
children and sanctions are proportionate and avoid sanctions solely punitive.

Then in the next some rules governing the basic principles for a special treat to children 
who have a legal issue, which are in contrast to the judicial process for adults. The basic 
principles are:
1)    Give special attention to the issue of initial contact  to children who have a legal 

problem, namely to inform in the shortest possible time to parents/guardians who 
were arrested and detained (10.1).

2)   The judge or official / authorized body without delay time  should consider the 
issueof the child spending of arrest / detention (10.2).

3)    Contact between the law enforcement officers with child abuse should be done in 
a way to respect the legal position of the child, promote child welfare and avoid 
things that are harmful, damaging and endangering the children (10.3).

4)     Required special police trained and equipped to deal withchildren (12.1).
5)    In the matter of detention while awaiting trial, Rule 13 determines as follows:

a. Temporary detention should be used as a last resort and in the shortest possible 
time;

b. As far as it is possible to be replaced by alternative measures such as other 
surveillance/intensive care, placement with families in an educational setting 
or home;

c. During the detention acquire all rights and guarantees in accordance with the 
Standard Minimum Rules for the Treatment of Prisoners;

d. Detention placed separately from adults, and in a separate organization from 
the agency used for adults;

e. While in detention continue to receive care, protection and all necessary 
individual assistance appropriate gender and personality.

6)  During a court hearing and the judge’s ruling, SMR-JJ insists that the inspection 
process should be conducive to the interests of children. And in Rule 14 is reflected 
in the provisions of the inspection procedure with the door closed, specialized 
judges and acts wearing a robe, a preliminary examination in a family atmosphere.

7)  The issue of legal aid and the role of parents / guardians, in Rule 15 determined 
that:
a. During the proceedings, the child may be represented bylegal counsel or the 

right to use/request free legal assistance if there is such a provision in the 
country.

b. Parents/guardians entitled to play a role in the process of examination and may 
berequired to attend by the competent authorities for the sake of the children 
and vice versa, parents / guardians can be rejected for a role, if there is reason 
for the sake of the child.

8)  In Rule 16 of SMR-JJ determined that the prior administration of a judge’s 
decision, the need for research on social conditions that include walks of life and 
the circumstances that led to the perpetration of a criminal.

9)  Rule 17 SMR-JJ defines some principles to guide the provision of the judge’sruling 
as follows:
a. The forms of sanctions to be taken, must be balanced against not only the 

circumstances and severity of the crime, but also on the circumstances and 
interests of the child and the interests of society;

b. Restrictions on the personal liberty of children only imposed after careful 
consideration and kept to a minimum;Deprivation of liberty should not be 
charged unless the child commit serious acts of violence against others or 
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continue to make serious criminal offenses and unless there is no other form of 
sanctions more appropriate;

c. Welfare of children should be a factor in considering the case of child guidance.
d. The problem of capital punishment do not apply to any criminal offensecommitted 

by a child, and as far as possible to avoid the application of the criminal entity.
e. In addition to the principles for sanctioning as mentioned above, in Rule 18.1 

SMR-JJ determines the kinds of actions that can be applied
f. The child who committed a crime, among other actions / commands care, 

guidance and supervision, such as probation measures (surveillance)  and 
social work action.At this time Indonesia has to consider the recommendation 
of international instruments in the policy formulation.Similarly, the principle of 
avoidance of retaliation has colored the provisions of the Law of the Republic 
of  Indonesia Number 3 of 1997 on Juvenile Court. But once implemented, 
there are shortcomings, so that the necessaryreform in its regulation.

c.  Period of Validity of the Law of the Republic of Indonesia  Number 11 Year 2012 on 
Juvenile Criminal Justice System.

Law on Child Criminal Justice System, replacing the Law of the Republic of Indonesia 
Number 3 of 1997 on Juvenile Court, so that the Juvenile Justice Act has expired.

The publication of Law Criminal Justice System Children make major changes in the 
juvenile criminal justice process and changes in the types of legal sanction that can be 
applied to children in conflict with the law. Juvenile criminal justice process should use 
restorative justice approach and seek to do versioned. And what kind of sanctions of 
imprisonment as a last resort.

The big change that occurred not only because there are no recommendations of 
international instrument (Beijing Rules) alone, but also due to the inclusion of restorative 
justice in juvenile justice. The entry of restorative justice in the juvenile justice system 
in Indonesia led to the implementation of the principle of retributive avoidance in the 
provisions of juvenile justice becomes larger. The principle for Retributive Avoidance 
not only in the provision of sanctions only, but also in the provision of diversion.

In the “Penal Reform International Conference” held at the Royal Holloway College, 
University of London, on 13-17 April 1999 stated that one of the key elements of a new 
agenda of reform of criminal law (the key elements of a new agenda for penal reform) 
was the need for ensuring that the formal justice system with the system or informal 
mechanisms for dispute resolution in accordance with the standards of human rights 
(the need to enrich the formal judicial system with informal, locally based, dispute 
resolution mechanisms roomates meet human rights standards). The conference also 
identified nine strategies development in revision of criminal law, one of which is to 
develop / build Restorative justice.

CLOSING :
The principle is the principle forretributive avoidance distanced retaliation in the juvenile 
criminal justice process, and this principle has been implemented into the law provisions on the 
type of sanctions that can be imposed on children in conflict with the law and the regulations of 
diversion. Therefore, to implement the Law on Children Criminal Justice System, the necessary 
understanding of legal principles contained in the provisions stipulated.
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Abstracts
The Government of Indonesia should be ready to welcome the opening of free trade in ASEAN 
(AEC), such as by improving the quality of labor, both formal employment and labor in the 
informal sector, in order that our workforce can exist, have a good competitiveness and self-
contained so that it can lift the image Indonesia and the ideals of the government in creating a 
fair society, and prosperous.

The implementation of social security programs for informal sector workers is a priority for 
labor outside the employment relationship is dominated workforce in Indonesia. Implementation 
of this program, there are still barriers include: lack of cooperation between the Social Security 
Agency (SSA) Employment in the informal sector workforce, lack of socialization, difficult to 
contact and trace the existence of self-employment, while on the side of labor, namely payment 
of dues and the amount of the payment of compensation that do not correspond to the level of 
workplace accidents.

Key Words:  Government’s Role, welfare, Labor Informal through,  Social Security Employment, 
ASEAN Economic Community (AEC)

A. INTRODUCTION
1.  Background

ASEAN Economic Community (AEC) is the establishment of a single market which 
allows the country to sell their goods and services to other countries that are still within 
the scope of the Southeast Asia with ease. One of the policies is by not applying duties 
(Free Trade Area) .1 The production base that does this make the flow of goods, services, 
investment and skilled labor as well as capital flows even more easily and freely out into 
the country.2

The presence of AEC aims to improve the competitiveness of ASEAN countries in 
the international arena and be able to compete with China and India in attracting 
foreign investment. In addition, it can create equitable economy, reduce poverty and 

1 Suteja,Rimah, 2013, “Kesiapan Indonesia Hadapi Asean Economic Community”.http://hankam. 
kompasiana.com/2013/05/08/kesiapan-indonesia-hadapi-asean-economic-community-558118.html 
dalam Neneng Ela Fauziyyah, Langkah Persiapan SDM Indonesia dalam Menghadapi Persaingan Kerja 
di ASEAN Economic Community (AEC) 2015, https://uinsuka.academia.edu/ NenengElaFauziyyah, akses 
17 Januari 2016

2  Direktur Jendral Kerjasama Perdagangan Internasional. 2014. Menuju ASEAN ECONOMIC COMMUNITY 
2015. Kementerian Perdagangan Republik Indonesia.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 147

socio-economic differences in the region. As for the countries that participated in the 
ASEAN consists of 10 countries including Indonesia, Malaysia, the Philippines, Brunei 
Darussalam, Singapore, Thailand, Vietnam, Laos, Cambodia, and Myanmar. These 
countries combine to form the AEC for the realization of an integrated economy that is 
more real and meaningful.3

About two decades ago, precisely in December 1997 when the ASEAN Summit held in 
Kuala Lumpur, Malaysia agreed on the ASEAN Vision 2020 which essentially focuses 
on the establishment of the ASEAN region that is stable, prosperous, and competitive 
with growth ekomoni fair and equitable and to reduce poverty and social inequality.

Some time later, in October 2003 when the ASEAN Summit in Bali, Indonesia stated 
that the ASEAN Economic Community (AEC) became the goal of regional economic 
integration in Southeast Asia region will be enacted in 2020. However, in fact, we 
know that 2015 is the beginning the enactment of AEC. This is in accordance with 
the Declaration of Cebu which is one of the results of the ASEAN Summit, the 12th 
of January 2007. At the summit of ASEAN leaders agreed to transform ASEAN into a 
region with free trade of both goods and services, investment, professional workforce, 
and also capital flows (funds).4

It is inevitable that with the ASEAN which then agreed AEC 2015 to be one of the 
growth and development of cultural homo economy lupus, where whoever is strong he 
is powerful and can prey on the weak, because of the ASEAN countries is a pluralistic 
country in terms of its progress , It can be seen from the data the economy of ASEAN 
countries in 2010 as AEC sured by the GDP per capita of each country. This data 
shows the gap is so big between the highest country with the Lowest country. In which 
Singapore has the largest per capita income is US $ 53,180, while Myanmar only has a 
per capita income of US $ 468.6 course, very much difference from Singapore. Myanmar 
residents’ income did not reach 1% of income Singaporeans. And so did Indonesia, its 
GDP only reached US $ 3,010.1 in 2010 which is about 5.66% of Singapore.5

Thus, this AEC would not want to be noticed by all the people, especially Indonesia. 
There are many opportunities that allow the Indonesian state to maximize its potential 
in various fields. However, on the other hand, Indonesia also has challenges that can not 
be seen just by squinting. The biggest challenge for Indonesia is on the side of human 
resources. So if you do not immediately get the “economic cake” ASEAN in Indonesia 
by 40% would be “annexed” by the neighboring countries in Indomea Standard, 2013. 
The percentage of 40% is in the form of donations Indonesia to ASEAN markets for 
goods and services traded.6

With the opening of trafficking in smoking in 2015, will certainly open employment 
opportunities as possible for citizens of ASEAN. Every citizen can be out of the country 
to another to get the desired work without any hindrance from the state of its target.

However, there will be also a very tight competition between the citizens of the other 
citizens. A person who has expertise terampillah (skilled labor) which will wiggle feet 

3 Anya,Syla T, 2013,  “Kesiapan Sumber Daya Manusia Indonesia Menghadapi Asean Economic 
Community 2015”.http://bem.feb.ugm.ac.id/?p=109

4  http://sukasosial.blogspot.com/2015/08/masyarakat-ekonomi-asean.html. akses 15 Januari 2016
5 Jatmiko, Wahyu dan Azizon. 2013. “Sarjana Ekonomi Islam Indonesia, Belum Siap”. http://indomea. 

wordpress.com/dalam Neneng Ela Fauziyyah, Langkah Persiapan SDM Indonesia dalam Menghadapi 
Persaingan Kerja di ASEAN Economic Community (AEC) 2015, https://uinsuka.academia.edu/ 
NenengElaFauziyyah, akses 17 Januari 2016

6 Ibid
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while the ASEAN market that does not have the expertise, he will be removed by itself 
from the competition.

With the enactment of the AEC or the opening of free trade within ASEAN, the 
Government of Indonesia, to be ready for him, including by improving the quality of 
workers, both formal employment and labor in the informal sector, in order that our 
workforce can exist, have a good competitiveness and self it could lift Indonesia’s 
image and ideals of the government in creating a just society, and prosperous.

Moreover, the number of labor force in Indonesia currently reaches 110 million 
people with the details of the informal sector workforce of 70 million people and 40 
million workers in the formal sector. According to G. Evlyn Massasya as director of 
PT Jamsostek, after PT Jamsostek transformed into SSA Labor, all workers will be 
protected. However, one can imagine the difficulties that will be encountered if the 
informal sector workforce numbering 70 million and spread across parts of Indonesia 
must pay dues Social Security Workers.

The government since January 1, 2014 to realize the mandate of Article 34 of 1945 
Constitution NRI namely by implementing the National Social Security System 
(Navigation). Social Security Agency Employment protection for workers to overcome 
certain risks and implementation mechanisms of social insurance. In accordance with 
Law No. 40 of 2004 on National Social Security System (Navigation) and Law No. 24 
of 2011 concerning Social Security Agency (SSA), SSA Employment is a non-profit 
legal entity. Being a participant SSA Employment is not only mandatory for workers in 
the formal sector, but also informal workers.

Article 28 H of the Constitution of the Republic of Indonesia Year 1945 stressed that 
labor is entitled to social security that allows development of his or her self as a dignified 
human being. Law No. 3 of 1992 on Social Security of Labor emphasized that “Labour 
is any person who is able to work both inside and outside the employment relationship, 
in order to produce goods or services to meet the needs of society”. But until now Act 
No. 3 of 1992 a newly effective for workers who work in labor relations, while informal 
workers with greater amounts not yet protected.

Judging from the earnings of our workers both in the village and in the city with the 
status of head of household is still dominated by those who earn between 600-800 
thousand rupiah per month. Those with the status of head of the household income 
above 1 million rupiah per month is only about 4.5 million people. There are still many 
workers who earn wages below the minimum wage. The state of the labor market is still 
not encouraging. Most of our workers in the formal sector are unskilled workers (about 
50% are primary school graduates). Thus when it comes to those laid off from formal 
employment, it can be imagined to be very long for them to obtain formal jobs again. 
If the fees that will be levied to finance the program Jamsosnas felt very heavy either 
by workers nor giver’s employerthe possibility of shrinking the field of formal workers 
can not be avoided.

Broadly speaking, social security can be divided into two parts, namely the long-
term nature such as pension, retirement, temporary work break, and death as well as a 
guarantee that such short-term health insurance and personal accident. Funding social 
security in the form of social insurance can be imposed to any resident or employer. 
Coercion payment of dues, as well as tax payments, because the market mechanism (no 
coercion) fails to meet the objectives of social security. Commercial insurance can only 
provide a guarantee to be willing and able to buy it.
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2.	 Formulation	of	the	problem
1) What was the condition of the existing informal sector workers in Indonesia today?
2) What are the obstacles, challenges and opportunities for informal sector workers 

face Indonesia in the ASEAN Economic Community (AEC)?
3) What is the role of government in the face of the ASEAN Economic Community 

(AEC) to informal sector workers to improve their welfare through employment 
Social Security?

B. LITERATURE REVIEW
1. Informal Sector Labor

Informal sector  workers are people who are self or workers who perform work outside 
the employment relationship, in general, to make efforts in the informal economy. The 
characteristics of informal economic enterprises include: micro-scale with a small 
capital, technology is simple, relatively low quality, business premises are not fixed, 
labor mobility is very high, business continuity is not guaranteed, irregular working 
hours, productivity levels and incomes are relatively low and not fixed.

Legally efforts to realize national social security system is getting stronger when the 
second amendment process of the 1945 Constitution stipulated that “Everyone is 
entitled to social security that allows development of his or her self as a dignified human 
being” (Article 28H). However in developing countries like Indonesia , social security 
provided by the state or a particular institution is still very limited in number.

The forms of formal social security in Indonesia is always associated with formal 
employment. Because the majority of the Indonesian population works in the informal 
sector then automatically most of Indonesian people do not get social security. Those 
who receive social security are civil servants, employees of state enterprises, military 
/ police, and some private sector employees. AECnwhile labor outside it, such as 
construction workers, factory workers, and other workers in the informal sector do not 
receive social security.

Judging from history, social security in Indonesia is dominated by community-based 
organizations (Ingleson, 1993). Here assurances obtained from the rotation assistance 
among members of a community, and therefore more accurately described as a mutual 
benefit rather than insurers or the like. In all Indonesian people always found the 
informal structures that help people in their moments of need or in a state of insecurity. 
In many local communities there are always social security (Benda-Beckmann, 1999).

In its development, in addition to the informal structure, in the end influence of religion 
and government can not be avoided. Social security can be provided through a social 
insurance system financed by insurance premiums as well as through social assistance 
funds derived from tax revenue. Social insurance set by insurance expertise. While the 
benefits of social assistance granted by the funds raised from tax revenue.

2. Understanding Social Security Workers

According to Kenneth Thomson, an expert at the Secretariat General of the International 
Security Association (ISSA), in his lecture at the ISSA Regional trainning, seminar May 
16 and June 17, 1980 in Jakarta, said the formulation of social security as follows:7

7 Sentanoe Kertonegoro, Jaminan Sosial dan Pelaksanaannya di Indonesia, Cet. I, Mutiara, Jakarta, hal. 29
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“Social Security can be defined as the protection afforded by society to its members 
for risks or certain events with the aim, as far as possible, to avoid the occurrence of 
those events that can result in the loss or decline in most of the income, and to give 
medical services and or financial security against the economic consequences of the 
incident, as well as a guarantee of benefits for families and children “.

Workers’ Social Security is a policy aimed efforts to the work force, especially those 
located within the enterprise in terms of implementation, the protection of the labor 
mutually beneficial interaction both parties (Labor and employers). In the dictionary of 
the popular “social work” social security terms is referred to as follows:8

“Social Security is a program of protection provided by the state, society and social 
organizations to the person / people who are facing difficulties in their livelihoods, such 
as chronic disease, accidents and so on”.

While the understanding given by Imam Supomo SH: Social Security is a payment 
received by the workers outside kesalahanya not do the job, so to ensure certainty of 
income (income security) in the case of employees have lost wages because of reasons 
beyond his will.9

Understanding the social security stated in Law No. 3 of 1992, namely: a protection for 
workers in the form of compensation in the form of money as a partial replacement of 
lost income or reduced and services as a result of events or circumstances experienced 
by workers in the form of a work accident, sickness, maternity, old age and death ,

The existence of social security as the protection of life of labor in companies of great 
benefit, therefore, as a step to ensure the survival of labor, it needs to enter its workforce 
in workers’ social security program which is managed by PT. Jamsostek.Because 
companies that enter the work force in the Social Security program is a company located 
pemikiranya and has acted wisely:10

1)  Protecting their workers in such a way in the face of accidents that might occur, 
either because of their cutting-edge, as well as for employment on projects outside 
the region in order to support development.

2)  Educate its workers in order to downsize / save can be enjoyed at any time if an 
incident occurs that must be faced by the workers and their families.

3)  Protect your company from possible damage in vast numbers, because of the 
calamity that befell some of the employees, where any accident or mishap totally 
unexpected.

3. Basic Law of Social Security Workers

Law No. 3 of 1992 on Jamsostek is issued berlandasarkan legal bases.
a)    Article 5 paragraph (1) of Article 20 paragraph (1), and Article 27 paragraph (2) of 

the Act of 1945.
b)    Act No. 3 of 1951 on the statement of the enactment of legislation labor inspection in 

1948 number 23 of the Republic of Indonesia throughout Indonesia (State Gazette 
1951 No. 41).

c)   Act No. 14 of 1969 on the basic provisions Regarding labor (State Gazette of 1969 
number 55: Additional state gazette number 2912).

8 Ridwan Marpaung, 1988, Kamus Populer Pekerja Sosial,, hal. 36
9 Imam Soepomo, 1981, Pengantar Hukum Perburuhan, Djambatan, Jakarta, hal. 136
10 Y.W. Sunindhia dan Ninik Widiyanti, 1987, Managemen Tenega Kerja, Bima Aksara Jakarta, hal. 92
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d)   Act No. 1 of 1970 on occupational safety (gazetted 1970 number 1, additional state 
gazette number 2918).

e)  Act No. 7 of 1981 on the report obligatory in the company (State Gazette number 
39 of 1981, additional state gazette number 3201).11

4. Basic Law for the Social Security Agency Informal Workers

The legal basis for the implementation of the social security program for workers 
Informal employment have some legal basis which can be used as guidelines, namely:
a)  Act No. 24 of 2011 of the Social Security Agency

Social Security System National Manpower is a state program that aims to provide 
certainty protection and social welfare for all citizens. To realize these goals it is 
necessary to set up an Operating Body is a legal entity based on the principle of 
mutual cooperation, non-profit, transparency, prudence, accountability, portability, 
participation is mandatory, a trust fund, and the results of the management of social 
security funds, labor entirely for program development and for the greatest interest 
of the participants.

Social Security Agency function organizes Employment accident insurance, life 
insurance programs, pension insurance program, and retirement.

Social Security Agency Employment as stipulated in Article 9 responsible for:
Ø  initiate and / or receive registration of participants;
Ø  levy and collect fees from participants and employers;
Ø  receive tuition assistance from the government;
Ø  manage workers’ social security fund for the benefit of the participants;
Ø  collect and manage social security program participants labor;
Ø  pays benefits and / or pay for health services in accordance with the provisions 

of the social security program; and
Ø provide information on the implementation of social security programs to 

participants and the public.
b)   Regulation of the Minister of Manpower and Transmigration Republic of Indonesia 

Number: PER-24/MEN/VI/2006 on Social Security Program Guidelines Labour 
Perform Work Outside Employment

Informal workers, allowing an accident, illness, pregnancy, birth, and death and 
should receive protection through social security program.

Workers who perform work outside the employment relationship has a certain 
specificity so that the worker protection programs need to be established organization 
of social security program for workers outside the employment relationship with 
the ministerial regulations.

5. Understanding the ASEAN Economic Community

Asian economic community is an agenda of economic integration of ASEAN countries 
which aims to eliminate, if not, to minimize the obstacles in economic activity across 
the region, for example in trade in goods, services and investments.

This is done in order to increase the competitiveness of ASEAN as well as China and 
India could compete to attract foreign investment. Foreign investment in the region is 

11 M. Lutfi Chakim,Jaminan Sosial Tenaga Kerja (Jamsostek), http://www.lutfichakim. 
com/2012/ 08/jaminan-sosial-tenaga-kerja-jamsostek.html, akses tg 20 Januari 2016
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needed to boost employment and improve welfare.

The formation of the single market has been termed as the ASEAN Economic Community 
This will allow the country to sell goods and services easily to other countries across 
Southeast Asia so the competition will be intense.12

ASEAN official page of international organizations stated that the ASEAN Economic 
Community is the goal of regional economic integration of East Asia that was enacted 
in 2015. The AEC’s own characteristics include:
a)  Based on the single market and production
b)  a highly competitive economic region
c)  Regional economic development of reliable and
d)  The area is so integrated in the global economy

6.	 The	importance	of	the	ASEAN	Economic	Community

The importance of the ASEAN Economic Community is inseparable from the positive 
impact and benefits of the implementation of free trade in the Southeast Asia region. 
Maybe this time the positive impact has not been so pronounced for AEC has just 
occurred, namely in 2015, but the magnitude of expected benefits will be felt in 
subsequent years. And below are some of the positive impacts or benefits of the AEC 
itself.
a) the ASEAN Economic Community will encourage the flow of foreign investment 

into the country that will create a multiplier effect in the various sectors, especially 
in the field of economic development.

b) the market conditions (single market) makes the ease of formation of the joint 
venture (cooperation) between companies in the region so that access to production 
materials more easily.

c) Market Southeast Asia is a huge market potential as well as promising with an area 
of about 4.5 million square kilometers and a total population of 600 million people.

d) ASEAN Economic Community provides an opportunity for ASEAN member 
countries in terms of increasing the speed of transfer of human resources and capital 
are two very important factors of production.

e) For the field of technology, the implementation of the ASEAN Economic Community 
is creating a technology transfer from developed countries to developing countries 
in the Southeast Asia region.

7. Interest Holding of ASEAN Economic Community

The main objective Asian Economic Community in 2015 who want to remove significant 
obstacles to economic activity across the region, implemented through four main pillars, 
namely
•   ASEAN as a single market and production base of international (single market and 

production base) with elements of the free flow of goods, services, investment, 
labor educated and freer capital flows

•    ASEAN as a region with high economic competitiveness (competitive economic 
region), with elements of competition rules, consumer protection, intellectual 
property rights, infrastructure development, taxation and e-commerce;

12  http://www.gajimu.com/main/tips-karir/peluang-dan-tantangan-dalam-menghadapi-masyarakat-ekonomi-
asean, akses 16 Januari 2016
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•   ASEAN as a region with equitable economic development (equitable economic 
development) with elements of the development of small and medium enterprises, 
and the initiative for ASEAN integration CMLV countries (Cambodia, Myanmar, 
Laos, and Vietnam); and

•    ASEAN as a region fully integrated into the global economy (integration into 
the global economy) with elements of a coherent approach in economic relations 
outside the region, and increase participation in global production networks.

8. Ten ASEAN Member States.
1) Indonesia
 Indonesia is one of five countries initiator ASEAN, the country has a land area of 

nearly two million square kilometers with a population of a quarter of a billion 
people. Indonesia is a country in ASEAN that goes into the G20 with a GDP per 
capita of nearly 5 thousand dollars. Countries that stand on August 17, 1945 this 
national anthem Indonesia Raya.

2) Malaysia
 Countries which are just north of the Indonesian state is also one of the initiators 

of the establishment of ASEAN. Malaysia’s capital Kuala Lumpur with an area of 
1/3 million square kilometers and a population of more than 30 million inhabitants. 
Independent country on August 31, 1957, the majority of Malay Language and 
official currency used in Malaysia is the Ringgit.

3) Thailand
 One country that establish the ASEAN is Thailand who was represented by thanat 

khoman. State with its capital in Bangkok this area of   the country half a million 
square kilometers and a population of over 67 million inhabitants. The uniqueness 
of Thailand is the only country located area of   Southe a st Asia that was never 
colonized by any country.

4) Philippines
 The Philippines is one of the founding members of ASEAN are currently represented 

by Narciso Ramos. Archipelagic country located in the north of Indonesia’s capital 
in the city of Bangkok with a total area of   300 thousand square kilometers and a 
population of more than 100 million people. In general, the language used there is 
Tagalog and English, while the official currency is the Peso.

5) Singapore
 Small but rich country is also the founding nations of ASEAN, who was declared on 

August 8, 1967. The area country no more than 700 square kilometers but relatively 
dense population of more than 5.5 million people. Independent country on August 
9, 1965 has majority language English, Tamil, Mandarin, Malay while the currency 
is the Singapore dollar.

6) Brunei Darussalam
 Brunei Darussalam is the first country (outside the proponent) who are members 

of ASEAN after its establishment in 1967. The state with its capital in Bandar Seri 
Begawan has an area of   no more than 6 thousand square kilometers and a population 
of less than 500 thousand inhabitants. The country became independent on January 
1, 1984 with the official Malay language and currency Brunei Dollar.

7) Vietnam
 Vietnam is also one of the ASEAN countries, ASEAN countries sign on July 28, 

1995. State with its capital in Hanoi has an area of   1/3 million inhabitants with a 
population of more than 93 million inhabitants. Independent country on September 
2, 1945 from the French state has its own official lan g uage is English and the 
currency is the Vietnamese Dong.
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8) Laos
 Laos is a country in Southeast Asia region into the ASEAN membership on 23 July 

1997. State capital in State Vientiene has an area of   approximately 230 thousand 
square kilometers and a population of more than 6.8 million people. Independent 
country from the hands of France on July 19, 1949 Lao is the official language and 
the official currency is Kip Laos.

9) Myanmar
 Myanmar joined the ASEAN on the same date is 23 July 1997. Countries currently 

capitalized in Naypyidaw has an area of approximately 2/3 million people and a 
population of nearly 60 million inhabitants. Independent country on January 4, 
1948 from the British official language in Myanmar and Myanmar Kyat currency 
has.

10) Kamboja
 Kamboja is a country in Southeast Asia region became an official member of 

ASEAN on 30 April 1999. State capital in Phnom Phen has an area of nearly 1/5 
million square kilometers and a population of more than 15 million inhabitants. 
Independent country on 9 November 1953 has the official Khmer language and 
currency is the Cambodian Riel.

C. DISCUSSION
1. Existing Condition Informal Sector Workers

From the research13  obtained data on Existing Condition of Labor Informal Sector 
carried out against 118 informal workers as follows:
a. The education level of respondents

The education level of respondents who educated SD/ MI amounted to 
41 people with a percentage of  34.7%, Junior high school/ MTs amounted 
to 34 people with a percentage of 28.8%, SMA / MA of 40 people with a 
percentage of 33.9%, totaling Diploma 1 peoplewith a percentage of 0.8%, and 
a Bachelor amounted to 2 people with a percentage of1.7%. Based on the 
level of education, respondents had the ability to understand andanswer the 
questionnaire properly. More can be seen in table 3.1.1

Table	3.1.1.			Respondents	Education	Level

No. Respondents	Education	Level Frequency Percent (%)
Bachelor 2 1.7
3 diploma communications 1 .8
Senior High School/MA 40 33.9
Junior high school/MTs 34 28.8
primary school/MI 41 34.7

Sum 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

13  Siti Ummu Adillah, Sri Anik, Laporan Akhir Penelitian Fundamental: Kebijakan Jaminan Sosial Tenaga 
Kerja Sektor Informal Berbasis Nilai Keadilan Sosial Untuk Meningkatkan Kesejahteraan Sosial, 
Unissula, 2015.
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The education level of the data showed that the majority of informal sector workers 
educated Junior high school /MTs, Senior High School /MA and primary school /
MI

b. Gender

Gender respondents informal sector workers, men amounted to 34 people with a 
percentage of  28.8%, and the female respondents amounted to 84 people with a 
percentage of  71.2%. More can be seen in Table 3.1.2.

Table	3.1.2.	Gender	Respondents

No. Gender	Respondents Frequency Percent (%)
1. male 34 28.8
2. female 84 71.2

Sum 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

c. Sources of venture capital
Sources of venture capital respondents were from his own capital amounted to 105 
people with a percentage of 89.0%. Respondents who took the capital of credit 
amounting to 13 people with a percentage of 11.0%. Respondents take credit from 
BKK, Individual, Bank titil / lenders, BRI, Bank Mandiri, BKM, BNI, numbering 
each one person with a percentage of 0.8%. Respondents who took loans from the 
Bank’s Shari’ah, BPR, and BANK (not Mentioned His bank name) each account 
for 2 people with a percentage of 1.7%. More can be seen in Table 3.1.3.

Table	3.1.3	Source	of	Venture	Capital	Respondents

No. Source	of	Venture	Capital	Respondents Frequency Percent (%)
Owner's equity 105 89.0
Loan capital, of:

- BKK 1 .8
- Individual 1 .8
- Bank Titil/Rentenir 1 .8
- BANK BRI 1 .8
- Bank Mandiri 1 .8
- BKM 1 .8
- BNI 1 .8
- BTPN Syariah 2 1.7
- BPR 2 1.7
- BANK (The name is not His bank) 2 1.7

Sum 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

Informal sector workers mostly aged over 40 years (51%). This shows that those 
who cultivate the informal sector is likely because it is no longer able to work in 
the formal sector as an employee because of their age. If seen from the length of 
business respondents, the data show mostly less than 10 years (70.3%). This shows 
they are pioneering new informal sector after failing to enter the formal labor sector 
either because the level of education or age and lack of competence / expertise. 
More can be seen in table 3.1.3
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If seen from venture capital sources informal sector workers mostly use their own 
capital (89%). This demonstrates the ability to access venture capital is still very 
limited and thus require capital support from the government.

d. Revenue / income Respondents Per Day

Tabel	3.1.4		Revenue	/	income	Respondents	Per	Day
No. Pendapatan Responden Perhari Orang Persentase (%)

Rp  25000 1 .8
Rp  60000 1 .8
Rp  70000 1 .8
Rp  85000 1 .8
Rp  90000 1 .8
Rp  120000 1 .8
Rp  175000 1 .8
Rp  325000 1 .8
Rp  450000 1 .8
Rp  35000 2 1.7
Rp  40000 2 1.7
Rp  350000 3 2.5
Rp  30000 4 3.4
Rp  500000 5 4.2
Rp  50000 6 5.1
Rp  250000 6 5.1
Rp  400000 6 5.1
Rp  150000 14 11.9
Rp  100000 18 15.3
Rp  300000 21 17.8
Rp  200000 22 18.6

Jumlah 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

Average revenue per day is in the range of Rp 50,000 - Rp 200,000.

e. Difficulties respondents in running the business

Difficulties respondents in running the business because of the difficulties/lack 
of capital amounted to 74 people with a percentage of 62.7%. Respondents who 
have difficulty because Competition / Difficulty Marketing / Number Traders 
Equal amounts to 42 people with a percentage of 35.6%. Respondents answered 
no trouble numbered 1 person with a percentage of 0.8%. Respondents who submit 
others (shorthanded), numbered 1 person with a percentage of 0.8%. More can be 
seen in table 3.1.5
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Table	3.1.5		Respondents	difficulty	in	Doing	Business

No. Respondents	difficulty	in	Doing	Business Frequency Percent (%)
Difficulties/Shortage of Capital 74 62.7
Competition/Difficulty Marketing/Dealer 
Same Number 42 35.6

No Difficulty 1 0.8
Other (Power Shortage) 1 0.8

Sum 118
Total 100

Sources: Primary data processed in 2015

Informal sector workers mostly stated that the difficulties in running a business is 
because of the shortage of working capital (62.7%). This shows the need for the 
government through the SSA Employment to assist the informal sector with the 
help of venture capital.

f. The future of business respondents

The future of business respondents, who believes the future of the business both of 
100 people with a percentage of 84.7%. Respondents argue unclear amounted to 14 
people with a percentage of 11.9%. Respondents who submit others (do not know, 
quite, quite good, less good) amounting to 4 people with a percentage of 3.4%. 
More can be seen in Table 3.1.6

Table	3.1.6	The	Future	of	Business	Respondents

No. The	Future	of	Business	Respondents Frequency Percent (%)
1 good 100 84.7
2 it is not good 14 11.9
3 Others (do not know, quite, quite good, 

less good) 4 3.4

Sum 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

Informal sector employment showed optimism about the future of their business 
(84.7%). There are only 11.9% of respondents who feel pessimistic about the future 
of their business, this organization should receive training and guidance from the 
Employment Social Security Agency so that the business can be increased.

g. Need to social security employment

Need to social security employment, respondents, who argue yes, need social 
security employment amounted to 107 people with a percentage of 90.7%. 
Respondents who believe not need a total of 11 people with a percentage of 9.3%. 
More can be seen in Table 3.1.7
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Table	3.1.7.	Need	Social	Security	Employment

No. Need	Social	Security	Employment Frequency Percent (%)
1 yes, necessary 107 90.7
2 unnecessary 11 9.3

Sum 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

Almost all respondents (90.7%) expressed the need for social security employment. 
This shows their awareness that high social security employment that need to be 
followed by the Employment Social Security Agencyto ensure their participation in 
the informal sector, especially the Social Security program.

h. Preparation of the respondents to face the risk of work

Preparation of the respondents to face the risk of work, Not doing anything/ 
resigned because there are no funds amount to 50 people with a percentage of 42.4%. 
Respondents who answered save yourself about 40 people with a percentage of 
33.9%. Respondents Participating SSA Employment (formerly termed Jamsostek) 
totaling 28 people with a percentage of 23.7%. More can be seen in Table 3.1.8.

Tabel	3.1.8.		Preparation	of	the	respondents	to	face	the	risk	of	work

No. Preparation of the respondents to face 
the risk of work Frequency Persentase 

(%)
1 Not doing anything/resigned due to lack of 

funds 50 42.4

2 Save himself 40 33.9
3 SSA participated Employment (formerly 

termed labor Social Security) 28 23.7

Sum 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

Respondents who did not do anything / surrender to face a risk of 42.4% work 
shows the need to be disseminated by the Employment SSA so that they become 
participants SSA employment. Besides, there are 33.9% of respondents who have not 
participated SSA Employment although they guard with efforts to save themselves, 
but need to be educated in order to become participants SSA Employment.

2.	 Barriers,	 Challenges	 and	 Opportunities	 for	 Workers	 in	 the	 Informal	 Sector	
Indonesia	Menghadapai	ASEAN	Economic	Community	(AEC)

From the aspect of employment, there are obstacles, challenges and opportunities or 
opportunities for informal sector workers Indonesia in the face of the AEC. In terms of 
barriers to many factors such as:
a) From the educational level of informal workers is still very low. Data were obtained 

from 118 respondents, the level of education shows that the majority of informal 
sector workers educated Junior high school/MTsamounted to 34 people with a 
percentage of 28.8%, Senior High School/MA of 40 people with a percentage of 
33.9%, and an elementary education/MI amounted to 41 people with a percentage 
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of 34.7%, as in table 3.1.1.14

The problems that exist in terms of labor can not be separated from lower quality, 
such as level of education and expertise are inadequate. From the data reported by 
Tempo, the number of Indonesian workers in February 2014 amounted to 125.3 
million people by the number of workers at 11.2 million people. However, this can 
not be offset by the quality of education that is owned by the workers. The majority 
of Indonesian workers still primary school education and more work in the informal 
sectors.15

b) Revenue/income Respondents Per Day

Income informal workers on average in the range of Rp 50,000 - Rp 200,000. This 
income is still very low for Indonesian informal workers, when compared with 
foreign workers who work independently.

Especially when compared to Singapore which has the largest per capita income is 
US $ 53,180, while Myanmar only has a per capita income of US $ 468.6 course, 
very much difference from Singapore. Myanmar residents’ income did not reach 
1% of income Singaporeans. And so did Indonesia, its GDP only reached US $ 
3,010.1 in 2010 which is about 5.66% of Singapore. Despite the fact that informal 
Indonesian labor income is still far from GDP Indonesia.

c) Respondents difficulty in Doing Business

Informal sector workers mostly stated that the difficulties in running a business is 
because of the shortage of working capital (62.7%). This shows the need for the 
government through the SSA Employment to assist the informal sector with the 
help of venture capital.

While the challenge for the Indonesian informal workers, in terms of education 
and productivity, Indonesia is still unable to compete with workers coming from 
Malaysia, Singapore, and Thailand as well as the industrial foundation for Indonesia 
alone makes Indonesia still ranks fourth in ASEAN.

With free trade, we were able to increase exports but we must also be aware of the 
risks of competition (competition risk) that came up with the number of imported 
goods will flow in large quantities to Indonesia, which will threaten the local 
industry to compete with the products of our foreign much higher quality. This in 
turn will increase the trade deficit for Indonesia itself.16

Another challenge for Indonesia is on the side of human resources. Total labor force in 
Indonesia currently reaches 110 million people with the details of the informal sector 
workforce of 70 million people and 40 million workers in the formal sector. So if you 
do not immediately get the “economic cake” ASEAN in Indonesia by 40% would be 
“annexed” by the neighboring countries as published in IndoAEC Standard, 2013. The 
percentage of 40% is in the form of donations Indonesia to ASEAN markets for goods 
and services traded.17

14 Siti Ummu Adillah, Sri Anik, Laporan Akhir Penelitian Fundamental: Kebijakan Jaminan Sosial Tenaga 
Kerja Sektor Informal Berbasis Nilai Keadilan Sosial Untuk Meningkatkan Kesejahteraan Sosial, 
Unissula, 2015.

15 http://www.gajimu.com/main/tips-karir/peluang-dan-tantangan-dalam-menghadapi-masyarakat-ekonomi-
asean, akses 16 Januari 2016

16 http://www.gajimu.com/main/tips-karir/peluang-dan-tantangan-dalam-menghadapi-masyarakat-ekonomi-
asean, akses 16 Januari 2016

17 Ibid
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Chance or opportunity can be very large for job seekers because it can be a lot of jobs 
available with the various needs of a diverse membership. In addition, access to go 
abroad in search of jobs easier and even could be without any particular obstacles. AEC 
also be a good opportunity for entrepreneurs to find the best workers in accordance with 
the desired criteria.

In terms of investment, Indonesia still has a level of regulation that is less binding that 
can cause large-scale act of exploitation in the availability of natural resources by foreign 
companies into Indonesia as the country with the abundant natural resources compared 
to other countries. There is a possibility also exploitation of foreign companies could 
damage the ecosystem in Indonesia, while the regulation of investment in Indonesia 
has not been strong enough to keep the natural conditions, including the availability of 
natural resources contained.

On the investment side, this condition can create a climate that supports entry of Foreign 
Direct Investment (FDI), which can stimulate economic growth through technology 
development, job creation, human resource development (human capital) and easier 
access to the world market.18

From the results of studies that have been conducted on 118 respondents, workers 
in the informal sector, the future attempt informal sector workers showed optimism 
high at 84.7%. There are only 11.9% of respondents who feel pessimistic about the 
future of their business, this organization should receive training and guidance from the 
government so that the business can be increased.19 It has been proven, in the event of 
financial crisis, mayoraitas businesses in the informal sector still exist.

For Indonesia, where AEC into the early rounds to develop a variety of quality economies 
in Southeast Asia in the development of the free market at the end of 2015. AEC into two 
sides of a coin for Indonesia: one side is a good opportunity to demonstrate the quality 
and quantity of products and human resources (SDM) Indonesia to other countries 
to open, but on the other hand can backfire for Indonesia if Indonesia can not use it 
properly.

AEC will be a good opportunity for trade barriers will tend to diminish even be non-
existent. This will impact on increasing exports, which in turn will increase the GDP 
Indonesia.20

3. The Role of Government in facing the ASEAN Economic Community (AEC) 
Against	 the	 Informal	Sector	Labor	 to	 improve	 their	welfare	 through	 the	Social	
Security	Employment

Indonesia should see the AEC as an open opportunity to improve the quality of existing 
human resources to improve the competitiveness, provide adequate education and 
health, and provide education on the importance of AEC, 2015.

The Indonesian government has a role to play, namely improving the quality of human 
resources to conduct skills training for the majority of Indonesian workers lacking in 
intelligence attitude, lack of expertise, lack of English language skills and computer 
operation (technological capabilities).

18 http://www.gajimu.com/main/tips-karir/peluang-dan-tantangan-dalam-menghadapi-masyarakat-ekonomi-
asean, akses 16 Januari 2016

19 Siti Ummu Adillah, Sri Anik, Op.Cit, hal. 33
20 Ibid
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The Indonesian government has a duty to protect informal sector workers, so that 
they can compete and exist in free trade, by providing easy access to capital for labor 
in the informal sector and provide legal protection for any future face legal issues. 
It is important to be done by the Government to run konsitusionalnya obligations as 
stipulated in Article 28 paragraph (3) NRI Constitution of 1945; “Protection, Promotion, 
Enforcement, and the fulfillment of human rights is the responsibility of the state, 
especially the government.”

The government should be able to provide assistance information to all workers, either 
formally or informally on market information, distribution and trading network to help 
the business progress of the workforce in the formal and informal sectors.

Despite the dominant role in improving the quality belongs to the government, it does 
not mean the entire responsibility lies with the government. On the contrary, to the 
awareness that the effects of the AEC will be felt directly by the community and the 
responsibility to participate and prepare for the 2015 belong together.21

a. Employment social security for informal sector workers should be the government’s 
main program of work to improve the welfare 

Opinions of respondents regarding government guarantees in improving the 
welfare soaial with the statement that employment social security for informal 
sector workers should be the government’s main work programs to improve the 
well-being shows that respondents who answered agreed amount to 50 people with 
a percentage of 42.4%. Respondents who answered strongly agreed amounted to 49 
people with a percentage of 41.5%. More can be seen in Table 3.1.9.

Tabel 3.1.9  Social security for informal sector workers should be the 
government’s	main	work	program	to	improve	well-being.

No. Social security for informal sector workers 
should be the government's main work 

program to improve well-being.
Frequency Persentase 

(%)

1 Strongly Disagree 6 5.1
2 Disagree 4 3.4
3 Neutral 9 7.6
4 Agree 50 42.4
5 Strongly agree 49 41.5

Sum 118 100.0
Total 100 100,0

Sources: Primary data processed in 2015

21  http://www.gajimu.com/main/tips-karir/peluang-dan-tantangan-dalam-menghadapi-masyarakat-ekonomi-
asean, akses 16 Januari 2016
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Social security for informal sector workers should be the government’s main work 
program to improve well-being.

b. The government should realize the informal sector workers in the social security 
employment, so that the workers in the informal sector experience convenience in 
business.

Opinions of respondents regarding the guarantee of the government in improving 
the welfare soaial with the statement that if the government must realize the 
informal sector workers in the social security employment, so that the workers in the 
informal sector experienced comfort in the operations showed that respondents who 
answered agreed amount to 48 people with a percentage of 40.7% , Respondents 
who answered strongly agreed amounted to 57 people with a percentage of 48.3%. 
More can be seen in Table 3.2.0.

Tabel 3.2.0. The government should realize the informal sector workers in 
the	 social	 security	 employment,	 so	 that	 the	workers	 in	 the	 informal	 sector	
experience	convenience	in	business.

No. The government should realize 
the informal sector workers in the 
social	security	employment,		so	that	
the workers in the informal sector 
experience	convenience	in	business.

Frequency Persentase (%)

1 Strongly Disagree 4 3.4
2 Disagree 1 .8
3 Neutral 8 6.8
4 Agree 48 40.7
5 Strongly agree 57 48.3

Sum 118 100,0
Total 100  100,0

Sources: Primary data processed in 2015

From table 3.2.0. show that most informal workers strongly agree that if the 
government plays a role in the realization of social guarantees employment for 
comfort in business.

Kode : 
1,00 = Strongly Disagree
2,00 = Disagree
3,00 = Neutral
4,00 = Agree
5,00 = Strongly agree
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c. The government should make clear rules on supervision and management of funds 
jamsosnaker value-based social justice to improve their welfare.
Opinions of respondents regarding government guarantees in improving the 
welfare soaial with the statement that the government should make clear rules 
on supervision and management of a national guarantee fund employment-
based values of social justice to improve the well-being shows that respondents 
who answered agreed amount to 54 people with a percentage of 45.8%. 
Respondents who answered strongly agree are 54 people with a percentage of 
45.8%. More can be seen in Table 3.2.1.
Tabel 3.2.1. The	government	should	make	clear	rules	on	supervision	and	manage-
ment	of	funds	jamsosnaker	value-based	social	justice	to	improve	their	welfare.
No. The government should make clear rules 

on	supervision	and	management	of	funds	
jamsosnaker value-based social justice to 

improve	their	welfare.

Frequency Persentase 
(%)

1 Strongly Disagree 4 3.4
2 Disagree 1 .8
3 Neutral 5 4.2
4 Agree 54 45.8
5 Strongly agree 54 45.8

Sum 118 100,0
Total 100  100,0

Sources: Primary data processed in 2015

From table 3.2.1. show that most informal workers agree even strongly agree the 
government should make clear rules on supervision and management of social 
security funds, employment-based social justice values to improve wellbeing.

d. Indonesia’s natural wealth and state revenues should be used to provide social 
security to the entire people of Indonesia

Opinions of respondents regarding social security-based employment equity with 
the statement that Indonesia’s natural wealth and state revenues should be used to 
provide social security to the entire people of Indonesia showed that respondents who 
answered agreed amounted to 41 people with a percentage of 34.7%. Respondents 
who answered strongly agreed amounted to 66 people with a percentage of 55.9%. 
More can be seen in Table 3.2.2. 

Tabel 3.2.2.   Indonesia’s natural wealth and state revenues should be used 
to	provide	social	security	to	the	entire	people	of	Indonesia

No. Indonesia's natural wealth and state 
revenues	should	be	used	to	provide	

social security to the entire 
people	of	Indonesia

Frequency Persentase (%)

1 Strongly Disagree 4 3.4
2 Disagree 2 1.7
3 Neutral 5 4.2
4 Agree 41 34.7
5 Strongly agree 66 55.9

Sum 118 118
Total 100 100,0

Sources: Primary data processed in 2015
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From table 3.2.2. show that most informal workers strongly agree if Indonesia’s 
natural wealth and state revenues are used to provide social security to the entire 
people of Indonesia.

e. Workers’ Social Security is said to be fair, if the labor is not capable, underwritten 
financing by country/levied by ability.

Opinions of respondents regarding social security-based employment equity with 
the statement that the social security employment fair to say, if the labor is not 
capable, underwritten financing by country/levied based on its ability to show that 
respondents who answered agreed amounted to 41 people with a percentage of 
34.7%. Respondents who answered strongly agreed amounted to 66 people with a 
percentage of 55.9%. More can be seen in Table 3.2.3. 

Tabel	3.2.3.			Workers’	Social	Security	is	said	to	be	fair,	if	the	labor	is	not	
capable,	underwritten	financing	by	country/levied	by	ability.

No. Workers'	Social	Security	is	said	to	be	fair,	
if	the	labor		is	not	capable,	underwritten	
financing	by	country/levied	by	ability.

Frequency Persentase 
(%)

1 Strongly Disagree 10 8.5
2 Disagree 2 1.7
3 Neutral 6 5.1
4 Agree 50 42.4
5 Strongly agree 50 42.4

Sum 118 118
Total 100 100,0

Sources: Primary data processed in 2015

From table 3.2.3. shows most informal workers agree even strongly agreed that 
social security fair employment if the labor is not able to bear the financing or 
withheld based on their ability.

f. The age of participants social security manpower should not distinguish between 
formal and informal workers

Opinions of respondents regarding social security-based employment equity with 
the statement that the social security employment fair to say, if the labor is not 
capable, underwritten financing by country /levied based on its ability to show 
that respondents who answered agreed amount to 44 people with a percentage of 
37.3%. Respondents who answered strongly agree, amounting to 62 people with a 
percentage of 52.5%. More can be seen in Table 3.2.3.

Tabel	3.2.3.		The	age	of	participants	social	security	manpower	should	not	
distinguish between formal and informal workers

No. The age of participants social security 
manpower should not distinguish between 

formal and informal workers
Frequency Persentase 

(%)
1 Strongly Disagree 5 4.2
2 Disagree 1 .8
3 Neutral 6 5.1
4 Agree 44 37.3
5 Strongly agree 62 52.5

Jumlah 118 118
Total 100 100,0

Sources: Primary data processed in 2015
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From table 3.2.3. it can be seen that most informal workers strongly agree if age 
labor social security manpower should not distinguish between formal employment 
and informal workers.

g. If the government is good and clean (no corruption, collusion and nepotism), will 
be able to improve the welfare of Indonesian people

Opinions of respondents regarding social security-based employment equity with 
the statement that if the government is good and clean (no corruption, collusion 
and nepotism), will be able to improve the welfare of Indonesian people showed 
that respondents who answered agreed amount to 29 people with a percentage of 
24.6%. Respondents who answered strongly agreed amounted to 78 people with a 
percentage of 66.1%. More can be seen in Table 3.2.4. 

Tabel	3.2.4.		If	the	government	is	good	and	clean	(no	corruption,	collusion	and	
nepotism),	will	be	able	to	improve	the	welfare	of	Indonesian	people

No.

If the government is good and clean (no 
corruption, collusion and nepotism), will be 
able to improve the welfare of Indonesian 

people

Frequency Persentase (%)

1 Strongly Disagree 3 2.5
2 Disagree 1 .8
3 Neutral 7 5.9
4 Agree 29 24.6
5 Strongly agree 78 66.1

Jumlah 118 118
Total 100 100,0

Sources: Primary data processed in 2015
From table 3.2.4. show that most informal workers strongly agree if the government 
nice and clean (no Corruption, Collusion and Nepotism) will be able to improve 
social welfare.

g. Government should provide facilities for informal sector workers in accessing 
venture capital problem

Opinions of respondents regarding social security-based employment equity with 
the statement that if the government is good and clean (no corruption, collusion 
and nepotism), will be able to improve the welfare of Indonesian people showed 
that respondents who answered agreed amount to 38 people with a percentage of 
32.2%. Respondents who answered strongly agreed amounted to 74 people with a 
percentage of 62.7%. More can be seen in Table 3.2.5.

Tabel	 3.2.5.	 The	 Government	 should	 provide	 facilities	 for	 informal	 sector	
workers	in	accessing	venture	capital	problem

No. The	Government	should	provide	
facilities for informal sector workers 
in	accessing	venture	capital	problem

Frequency Persentase (%)

1 Strongly Disagree 2 1.7
2 Disagree 3 2.5
3 Neutral 1 .8
4 Agree 38 32.2
5 Strongly agree 74 62.7

Sum 118 118
Total 100 100,0
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From table 3.2.5. indicate where the majority of informal sector workers strongly 
agree that if the government makes it easy for informal sector workers in accessing 
venture capital issues.

h. Development of business in the informal sector, will increase employment 
opportunities and boost national economic growth

Opinions of respondents regarding social security based on justice with the 
statement that the development of businesses in the informal sector, will increase 
employment opportunities and boost national economic growth, respondents who 
answered agreed amount to 44 people with a percentage of 37.3%. Respondents 
who answered strongly agreed amounted to 59 people with a percentage of 50.0%. 
More can be seen in Table 3.3.0Pendapat responden mengenai jamsosnaker berbasis 
keadilandengan pernyataan bahwa Berkembangnya usaha di sektor informal, 
akan meningkatkan kesempatan kerja dan meningkatkan pertumbuhan ekonomi 
nasional, responden yang menjawab setuju berjumlah 44 orang dengan persentase 
sebesar 37.3%. Responden yang menjawab sangat setuju berjumlah 59 orang 
dengan persentase sebesar 50.0%.Selengkapnya dapat dilihat pada tabel 3.2.6.

Tabel 3.2.6. Development of business in the informal sector, will increase 
employment opportunities and boost national economic growth 

No. Development	of	business	in	the	informal	
sector,	will	increase	employment	
opportunities	and		boost	national	

economic growth

Frequency Persentase 
(%)

1 Strongly Disagree 2 1.7
2 Disagree 1 .8
3 Neutral 12 10.2
4 Agree 44 37.3
5 Strongly agree 59 50.0

Sum 118 118
Total 100 100,0

Sources: Primary data processed in 2015

From table 3.2.6. shows most informal sector workers strongly agree that with 
the development of businesses in the informal sector will increase employment 
opportunities and boost economic growth.

i. The government must be transparent in the use of state funds, so that people know 
the reason has not been able to give the social security

Opinions of respondents regarding social security-based employment equity with 
the statement that the Government should be transparent in the use of state funds, 
so that people know the reason has not been able to give the social security shows 
that respondents who answered agreed amount to 36 people with a percentage of 
30.5%. Respondents who answered strongly agree are 71 people with a percentage 
of 60.2%. More can be seen in Table 3.2.7.
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Tabel	3.2.7.		The	government	must	be	transparent	in	the	use	of	state	funds,	
so	that	people	know	the	reason	has	not	been	able	to	give	the	social	security

No.

The	government	must	be	transparent	in	the	
use	of	state	funds,	so	that	people	know	the	
reason has not  been able to give the social 

security

Frequency Persentase 
(%)

1 Strongly Disagree 5 4.2
2 Disagree 0 0
3 Neutral 6 5.1
4 Agree 36 30.5
5 Strongly agree 71 60.2

Sum 118 100
Total 100 100,0

Sources: Primary data processed in 2015

From table 3.2.7. shows that the majority of informal sector workers strongly agree 
the government should be transparent in the use of State funds so that the people 
know the reason has not been able to give.

The participation of informal sector workers or labor informalyaitu sector workers 
do personnel work outside the employment relationship is increasing, accompanied 
by a variety of challenges and risks that it faces. Therefore, the informal sector 
workers should be given the protection, maintenance and improvement of well-
being, which in turn will increase national productivity.

Workers’ social security program that overcoming risks at the same time will 
create peace in the workplace, which in turn will help increase the productivity of 
labor, social security support independence and human dignity in the face of socio-
economic risks.

Labor social security program is a basic protection for workers and their families 
that provides compensation in this case of occupational accidents, life insurance, 
and retirement. Thus intrinsically social security program is to provide legal 
certainty ongoing receipt of family income in lieu of part or all of the lost income.

Any labor required in the informal sector participation workers’ social security 
program to provide socio-economic protection for workers outside employment or 
self-employment.

Labor outside employment or informal sector workers are obliged to involve itself 
in social security programs of work, because it can provide legal protection to the 
labor sector informalatas social risk economy.

Labor in the informal sector participation workers’ social security program are 
required to engage themselves become participants of social security workers, 
because workers need social security in order to maintain the continuity of life and 
family.
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D. PENUTUP
1. Conclusions

Amid the era of globalization in AEC, Government needs to make the design of workers 
‘social security policies are fair in an effort to improve people’s welfare, and should be 
adjusted to the level segmentatif workers’ ability to pay dues. Different treatment of the 
liabilities and benefits for workers is a necessity that the social obligations of the state 
and society in general, especially in the competitive level of global competition.

In addition, also needed a supportive business climate. Business Climate is a condition 
that sought government, to empower the Micro, Small and Medium Enterprises in 
synergy through the establishment of various legislations and policies on various aspects 
of economic life in order to Micro, Small and Medium obtain partiality, certainty, 
opportunity, protection, and support sought the widest.

Factors that influence the employment policies Social security for the informal sector 
are: government commitment is strong (political will) to encourage the growth of the 
number of participants through the regulation-based justice.

2. Suggestion

Informal sector operators need to be grown following the awareness of social security in 
order to improve their welfare amid the global era filled with competition.

The government needs to pay attention to the proceeds from the collection of the dues 
can be allocated to encourage the growth of the informal sector, for example in the form 
of capital, training, skills, and intensive coaching in order to compete in the global era, 
especially entering the AEC.
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ABSTRACT

As a result of criminal acts of smuggling, goods seized can be used as evidence. Goods made 
seized the evidence in a criminal case could be auctioned or destroyed, when he seized as the 
evidence is goods are broken or foul or requiring storage charges high. But the fact President 
Jokowi formulate a policy ordering Menkum HAM take action has granted seized the goods.

The problem is how discussed: political legal a government against grants for goods seized the 
smuggling crimes?

Research method used in the writing of this in the form of juridical empirical research. Data 
obtained from the study of literature available and interview. Against data collected analyzed in 
data qualitative analysis.

We can conclude that nothing regulations law in Indonesia governing about grants for goods 
seized the smuggling. Policy President Jokowi ordered Menkum HAM to rearrange action on 
goods seized, according to author violated the lex superior derogat legi inferiori and concept 
Stufenbau Theory of Hans Kelsen.
Keywords: review, juridical, grant, seized, smuggling.

A. BACKGROUND
A public policy serve as a platform and political ends law in Indonesia listed in the Opening 
Alinea Fourth 1945 the Constitution, “Protect and all the people and the spill blood 
Indonesia, advance public welfare, educate the nation and participate in the world order 
based independence, lasting peace, and social justice”. The political legal and it became the 
and objectives every effort the renewal, including reforms in law customs reduction policies 
and offense in the field of customs (customs fraud) (Sutarto, 2010:3).

The government policy regarding the customs and endorsed Act of Republic of Indonesia 
No. 10 Years 1995 About Customs and changed by Act of Republic of Indonesia No. 17 
Years 2006 (hereinafter called Law Customs), is a anticipative reaching dimensions strategy, 
substantive, and essential in the field of international trade, is expected to face the challenges 
globalization and international trade.

With it on law on customs is an embodiment of a legislations which are evenly distributed 
Pancasila (Tanya, 2015:8) and 1945 Constitution, that therein contained the principle of 
justice (Sulistiyono, 2007:21), upholds the right of any member of the community, and 
placing obligation tollbooth as state address that reflects the role and community members 
in raised funds through the payment of import duties , then legislation on customs as part 
of fiscal law must be able to ensure the protection of community interests, the smooth flow 
of goods, people, and documents , import duty receipt in optimal, and can create a business 
climate that could encourage the rate of national development (Lindawati, akademik.stan.
ac.id).



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 171

Offense customs according to WCO Handbook for Commercial Fraud Investigators divided 
into sixteen type main violations in the field of customs, that is as follows (Sutarto, 2012:70).
1. Smuggling;
2. The discussion goods not true;
3. Offense the value of goods;
4. Offense country of origin goods;
5. Offense facilities lightening import duties on goods processed;
6. Offense imports while;
7. Offense licensing imports/exports;
8. Offense transit goods;
9. Notice the number of cargo not true;
10. The purpose of the offense;
11. Offense specifications goods and consumer protection;
12. Goods breaking intellectual property rights;
13. Transactions dark;
14. Offense repayment of customs;
15. Business fictitious; and
16. Liquidation false.

As a result of criminal acts of smuggling, goods seized can be used as evidence. Goods made 
seized the evidence in a criminal case could be auctioned before or after the introduction of 
judicial decisions on the case, when he seized as the evidence is goods are broken or foul or 
requiring storage charges high.

But the fact in the field on 11 October 2016 regional office DJBC special Riau islands 
has granted seized goods belonging to a country as much as 2,654 sacks onion or about 
23,886 tons onion to municipalities Tanjungpinang. Tanjungpinang mayor, Lis Darmansyah 
explained that goods grant seized the country will be given to 9.749 target households 
(RTS), on and off with a grant of sugar and rice from Batam, which also provided to those 
disadvantaged Tanjungpinang city (Batamnews, batamnews.co.id).

B. PROBLEMS
Central theme taken up in this research is “Juridical Review of Grants For Goods Seized 
The Smuggling Crimes”. Problems discussed pertaining to the theme the main, namely: 
how do law political a government against grants for goods seized the results of crimes 
smuggling?

C. DISCUSSION
The legal basis of seized management and booty state arranged in several legislations, as:
1. Act of Republic of Indonesia No. 8 Years 1981 of The Criminal Event (KUHAP);
2. Act of Republic of Indonesia No. 17 Years 2006 on Amendments to Act of No. 10 Years 

1995 About Customs;
3. Government Regulation No. 27 Years 1983 on The Implementation of KUHAP;
4. The Minister for Justice Republic of Indonesia No.: M.05.UM.01.06 in 1983 on The 

Management of Seized and Booty State in The Storage of State Seized;
5. The Justice Secretary Republic of Indonesia No.: M.04.PR.07.03 in 1985 About 

Organization and Management of Working Rutan and Rupbasan;
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6. The Justice Secretary and Human Rights Republic of Indonesia No.: M.01.PR.07.10 
Years 2001 About Organization and Management of Working Justice Ministry and 
Human Rights of Indonesia;

7. The Minister for Finance Republic of Indonesia No. 191/PMK.05/2011 About The 
Management of The Grants.

Also mentioned in regulations and policies (beleidsregels), The Director General Correctional 
Decision No.: E1.35.PK.03.10 Years 2002 About The Method of Management and The 
Technical Guidelines Seized Objects and Booty State in The Storage Seized The Country.

More detail about grant regulations on goods seized as contained in Article 45 KUHAP 
states that,
(2) In terms of seized consists of things that can be broken or situations, making it impossible 

to keep until the verdict against all concerned achieved permanent legal entity or if 
storage charges it would be too high, as far as possible in agreement with the suspect or 
but can be taken action as following:
a. When it still is in investigators or prosecutors, it can be sold auction or can be 

secured by investigators or prosecutors, with attended by suspected or his attorney;
b. When things are is in court, so it can be secured or sold auction by prosecutors for 

permits the prosecuted the case and watched by the defendant or his attorney.
(3) The auction objects concerned of money used as evidence.
(4) To the interests of some as possible set aside from the as stated in paragraph (1).
(5)  Seized things that are forbidden or forbidden to be distributed, excluding requirements 

as referred to in paragraph (1), deprived to use for the good of or to be destroyed.

Explicitly Article 45 KUHAP meaningful: first, they seized which consists of objects be 
broken or harm making it impossible kept until judicial decisions have permanent legal 
entity or if storage charges it can be too high and with the approval of suspects can be sold 
auction or destroyed. Both, seized things that are forbidden or forbidden to be distributed, 
but excluding in point 1, so it can be taken to use for the good of or to be destroyed.
In the customs did not set on grants for goods seized the smuggling crimes. As 
explained in Article 53 as follows,
(3)  Of all goods which are prohibited or restricted that is not qualified to imported or 

exported, if has been informed by notification tollbooth, at the request of importers or 
exporters: 
a. cancelled export;
b. exported back; or
c. be destroyed under the supervision of officials of the customs and excise except on 

goods referred to set another based on regulations.
(4) Goods banned or restricted to imported or exported who not informed or be notified in 

not true expressed as goods which controlled states referred to in Article 68, except on 
goods referred to set another based on regulations.

In Article 68 states that,
(1) Goods controlled the country is:

a. goods prohibited or restricted as referred to in Article 53 Paragraph (4);
b. goods and/or means conveyance detained by officials customs and excise as referred 

to in Article 77 Paragraph (1); or
c. goods and/or means of transport left in the area of customs by a landlord that do not 

know.
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Next in Articles 69 shown that, “Goods as referred to in Article 68 Paragraph (1) that:
a. foul be immediately destroyed;
b. because it is not durable, destructive, dangerous, or should run high cost need all not be 

banned goods or restricted can be auctioned to make known in writing to the owner; or
c. constituting the freight banned or restricted expressed be belongings states referred to in 

Article 73.

From the explanation above it can be concluded that law customs not set about grants for 
goods seized the smuggling crimes. Of these crimes seized the smuggling can only be 
achieved the act of destruction or auction.

Even in The Minister for Finance Republic of Indonesia No. 191/PMK.05/2011 About The 
Management of The Grant Did Not Set on Grants for Goods Seized.

While another reason destroyed or auctioned off the goods seized is because the role of 
Rupbasan which currently can be has not been successful in reach their lawmakers is to 
make the only place storage all items seized required as the evidence in the judicial process. 
If impose to embody the ideals it will be many eat the expense of the state, like a lot of 
construction of buildings Rupbasan and increase operational costs as well as human resources. 
So as to make into not effective and efficient. In fact the state could save expenditure if apply 
in an optimum manner Article 45 KUHAP (Manthovani, www.ditjenpas.go.id).

Regarding the goods seized crimes President Jokowi smuggling issued a policy ordered 
Menkum HAM to rearrange seized the goods. Given that seized objects and booty left at 
various institutions, such as the police, prosecutors, customs, BPPOM, the agency, KPK 
and investigators civil servants (PPNS). By not focused management seized objects and 
booty, so they are many undetectable its existence, some missing and quite a few stopped 
(Saputra, news.detik.com). The form re-do the one of them is policy has of goods seized the 
smuggling crimes.

When were analysed policy President Jokowi that DJBC has goods seized the smuggling 
crimes. According to the authors action has ignored principle lex superior derogat legi inferiori 
(higher regulation place side by side lower). Within the framework of thinking about the type 
and a hierarchy of the legislation, cannot regardless of the concept of Stufenbau Theory the 
work of Hans Kelsen. By means of the concepts stufenbau (new layers of the rules according 
to echelon), he construction the concept of orderly juridical. In construction this, determined 
degrees legislation. The whole system legislation have a structure pyramidal (ranging from 
the abstract namely grundnorm until concrete like act, government regulation, and others). 
So according to Kelsen , get to know a way that legal rules and not legal is checking through 
logic stufenbau it, and grundnorm into stone main test (Tanya, 2013:115).

So that the policy President Jokowi related grants for goods seized the results of crimes 
smuggling need to further review from the perspective of the science of legislation especially 
in relation legislation as the norm of law that is hierarchical where a norm law lower looking 
for validity on the norms higher law as presented Hans Kelsen or so called by Joseph Raz as 
chain of validity (Asshiddiqie and Safa’at, 2006:157).

When based on the principle of the stufenbau, then a hierarchy legislations in Indonesia 
according to Article 7 Paragraph (1) the Act of Republic of Indonesia No. 12 Years 2011 on 
The Establishment of Laws and Regulations (next called law the formation of legislation) 
consisting by:
a. The Constitution of The Republic of Indonesia of 1945;
b. The Command of People’s Consultative Assembly The People;
c. The Act of/Government Regulation a Substitute for The Act;
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d. Government Regulation; 
e. Presidential Regulation; 
f. Provincial Government Regulation; and
g. Regulation Districts/Cities.

The policy of President Jokowi told the Cabinet Ministers work in order to be a successful 
contraband seized do not need to destroy everything, but rather donated and auctioned off. 
His goal was to give benefits to the community (Barjie, banjarmasin.tribunnews.com).

Reason the destruction of good seized is due to the presence of the items would undermine 
market, for the community consumers will selects wares cheaper if its quality is relatively 
the same as goods legal. Also injurious farmers of the interior that producing the same 
merchandise, and to harming the country because free of tax from him.

However supposed to be understood that customs law is part of fiscal law must be guaranteed 
protection will public interest. Customs conditioned as law.
a. to facilitate the flow of goods, people, and documents;
b. to duty receipts (fiscal optimal); and
c. to create business climate and rate (development investment climate) business.

In order that imports of goods bounded it has value protection for domestic industry. When 
the goods be auctioned the purpose of the protection is so is not sufficient. In addition Article 
45 KUHAP arrange in firmly the act of on goods encumbrances rapid foul and not specific 
about the mechanism grant. Mechanism grant arranged on goods who was executed based on 
judicial decisions. The goods are law as of goods belonging to the country (BMN) (Waloejo, 
www.bppk.depkeu.go.id). The finance minister could set forbidden. And that investigators 
has no authorization to has granted seized goods. The act of this vulnerable to a lawsuit. 
Investigators could be said to have been doing abuse authority (Interview, Sutarto).

D. CONCLUDING
Based on the above analysis can be concluded that nothing regulations law in Indonesia 
governing about grants for goods seized the smuggling. Policy President Jokowi ordered 
Menkum HAM to rearrange action on goods seized, according to author violated the principle 
lex superior derogat legi inferiori and the concept of Stufenbau Theory of Hans Kelsen.

BIBLIOGRAPHY

Act of Republic of Indonesia No. 8 Years 1981 of The Criminal Event (KUHAP)

Act of Republic of Indonesia No. 17 Years 2006 on Amendments to Act of No. 10 Years 1995 
About Customs

Act of Republic of Indonesia No. 12 Years 2011 on The Establishment of Laws and Regulations

Government Regulation No. 27 Years 1983 on The Implementation of KUHAP

The Minister for Justice Republic of Indonesia No.: M.05.UM.01.06 in 1983 on The Management 
of Seized and Booty State in The Storage of State Seized

The Justice Secretary Republic of Indonesia No.: M.04.PR.07.03 in 1985 About Organization 
and Management of Working Rutan and Rupbasan



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 175

The Justice Secretary and Human Rights Republic of Indonesia No.: M.01.PR.07.10 Years 2001 
About Organization and Management of Working Justice Ministry and Human Rights of 
Indonesia

The Minister for Finance Republic of Indonesia No. 191/PMK.05/2011 About The Management 
of The Grants

The Director General Correctional Decision No.: E1.35.PK.03.10 Years 2002 About The Method 
of Management and The Technical Guidelines Seized Objects and Booty State in The 
Storage Seized The Country

Adrian Sutedi, 2012, Aspek Hukum Kepabeanan, Jakarta: Sinar Grafika.

Bernard L. Tanya dkk., 2013, Teori Hukum (Strategi Tertib Manusia Lintas Ruang dan Generasi), 
Yogyakarta: Genta Publishing.

_______________, 2015, Pancasila Bingkai Hukum Indonesia, Yogyakarta: Genta Publishing.

Eddhi Sutarto, 2010, Rekonstruksi Hukum Pabean Indonesia, Jakarta: Erlangga.

Jimly Asshiddiqie and M. Ali Safa’at, 2006, Teori Hans Kelsen Tentang Hukum, Jakarta: 
Konpress.

Adi Sulistiyono , Economic Legal Development in Support of Indonesian Vision 2030 , Speech 
Inauguration Professor of Law Economy on Law Faculty of Sebelas Maret University, 
Delivered in The Senate Open Sebelas Maret University on 17th November 2007.

Ahmad Barjie B., Grants and Auction Illegal Goods, http://banjarmasin.tribunnews.com/2016/07/
grants-and-auction-goods-illegal/16?page=all, accessed on 11st November 2016.

Andi Saputra, Good Step, Jokowi Re-Do The Objects Goods Seized Because in A Dark Alley, 
http://news.detik.com/news/d-3229821/good step,-jokowi-re-do-the-objects-goods-
seized-because-in-a-dark-alley, Accessed on 13th November 2016.

Batamnews, Lis Will Give Grant Customs 23 Tons Onions to Thousands of Residents, http://
batamnews.co.id/berita-16921-lis-will-give-grant-customs-23-tons-onions-to-thousands-
of-residents.html, accessed on 13th November 2016.

Herri Waloejo, Overview of Management Policies State Belongings Before and After State 
Finance Reform, http://www.bppk.depkeu.go.id/webpkn /attachments/679_article%20
overview%20of%20management%20policies%20state%20belongings%20before%20
and%20after%20state%20finance%20reform.pd, accessed on 13th November 2016.

Reda Manthovani, Optimizing Management Seized (Part of 2), http://www.ditjenpas.go.id /
optimizing-management-seized-partof-2/, accessed on 13th November 2016. 

Rita Dwi Lindawati, Teaching Materials The Act of Customs, Program Diploma III Financial 
Specialization Customs and Excise, STAN, http://akademic.stan.ac.id/vclass_
repository/2012-09-11_20112_80000016_law%20customs.pdf, accessed on 22nd 
November 2015.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 176

LEGAL PRINCIPLE OF CITIZENSHIP IN INDONESIA

Indriyana Dwi Mustikarini, S.H.,M.H
IKIP PGRI MADIUN
indriyanad@yahoo.com

ABSTRACT

This research is meant to find and analyze the underlying legal principle of citizenship. Two 
things are being discussed as the objective of this research namely how it deals with humans 
right significant of citizenship and how it finds the legal principle upon which the 2006 Act No 
12 is based. 

This study is a legal study with statute and conceptual approach. The application of the Act No 
12, 2006, related to citizenship in Indonesia has given a great impacts. The collocation ofthe Act 
No 12/2006 were influenced by the reformation spirits with respect toward humans right (HAM) 
whether it is related to children or women protection. This research use same legal principles 
related to citizenship in Indonesia. Different approaches in Indonesia’s citizenships are humanity 
and nationality principals. Both principals, however, placed humanity and nationality as the base 
for citizens’ protection. This has also become the ontologies reason to determine one’s citizenship 
as how it had been stated in UUD 1945 section 28D article 4 which states that everyone has the 
same right to get citizenship status.

The Act No 12/2006 related to citizenship has also regulates the assurance toward every born 
child to have citizenship. Our Citizenship Act has allowed a child to have two citizenships until 
he/she reaches the age of 18 years old. This shows that Indonesia applies finite double citizenship. 
As a result, the case of “Arcandra” has been made example of how the Act No 12/2006 had 
limited the most potential citizen from serving the country of Indonesia. 

This paper recommends firstly toward the government to be consistent in implementing the 
regulations related to one’s citizenship to give a legal assurance to the citizen. Secondly, the 
need to rearrange the instruments of Act No 12/2006 related to the restoration of the right to be 
Indonesia citizen after he/she suffer the loss of his/her citizenship and becomes foreigner where 
it relates to humanity and nationality principles. 
Key words: Legal principle, citizenship

I. INTRODUCTION
As a good citizen, we should understand the foundation and concept of our citizenship. The 
purpose is no other that giving the Indonesia’s citizens knowledge of concept, foundation, 
elements and characteristics of citizens. Beside, this paper will discuss the right and 
obligation of citizens. 

The definition of citizen is people as part of society as component of a country and it can 
be defined as participants or member of a certain country, which is participant of certain 
federation founded by a unified power.

This idea also touch the issue of citizenship which need to be rearranged followed the 
demand of democracy and the need of reformation on order to place the right and protection 
of citizen correctly in the framwork of human’s right protection without touching the 
sovereignty of NKRI.
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The Amandment of UUD 1945 gives a room to regulate human’s right in the article 28 from 
poin A to J. The implementation of the human’s right recognation is decanted in the Acts 
no 39 in 1999 and with the implementation of the Acts no 12 ,2006 about citizenship which 
replaces the Act no 62, 1958.

The implementation of Acts no 12, 2006 which deals with citizenship gives leisure to those 
who want to be indonesia’s citizen based on the demand of reform especially in the human’s 
right protection. According to article 5 of the Act no 12, 2006, Indonesia’s citizenship can 
be obtained through beneficiary, being born in Indonesia and given the citizenship through 
petition or granted the citizenship for his/her service to the Republic of Indonesia.

The government regulation No 2, 2007 article 13, states that the Precident can grant 
citizenship after some consideration and recomendation of the legislatives of the Republic 
of Indonesia, except if the granting of this citizenship is causing the person to have double 
citizenship. The citizenship of the Republic of Indonesia as stated in article 1, is given 
to foreigner as the form of appreciation for his/her outstanding achievement in humanity, 
science and technology, culture, environtment, or sport for the Republic of Indonesia. This 
means that citizenship is granted to foreigner with outstanding achievement for Indonesia 
except if the person has double citizenship. 

In the case of Arcandra Tahar who owned double passport, Indonesia and America, before he 
was announced as the Ministry of ESDM on 27th Juli 2016. Although Arcandra was claimed 
to have given his US passport on the 12th of  August and has been given the certificate of 
depletion of his US citizenship from the foreign ministry of America, the citizenship Acts 
no 12, 2006 states that someone who lost his citizenship for reciting the pledge to be faithful 
to other country, cannot easily obtain his Indonesia’s citizenship just because he had let his 
foreign citizenship go. The conseuences has been stated in the article 23 of the Acts no 12, 
2006 that he practically lost his Indonesia’s citizenship.1

Although, arcandra called has given passport the us on 12 august and have rising certificates 
lost of citizenship of the foreign ministry us, the act of citizenship no. 12 2006 the someone 
who has to lose its status as indonesian citizens because utter allegiance to a foreign country, 
can not just win back status indonesian citizens by removing citizenship.2

By looking at the case of Arcandra who own double citizenship, namely Us and Indonesia, 
The American government recognizes the existance of double citizenship while Indonesia 
recognize the existance of restricted double citizenship. Restricted double citizenship means 
that a person is allowed to have double citizenship, however, this double citizenship is limited 
until the person reaches the age of 18, as how it has been stated in the article 6, poin 3. While 
in the case of Arcandra, he cannot automatically obtain his Indonesia’s citizenship although 
he had discharged his America’s citizenship. Therefore, Archandra has no citizenship at the 
moment. 

Based on the above elaboration, the author states some problem to be discussed in this paper 
as follow:
1. How is the citizenship law principle stated in the Acts no 12, 2006 which gives the law 

assurance for the citizen of Indonesia?
2. How is the regulation of the retainment of Citizenship to be an Indonesian related to the 

citizenship law principle?

1 Jerome Wirawan, Proses Arcandra Tahar menjadi WNI dinilai melanggar hukum, BBC,	 	 diakses 9 
Nopember 2016, pukul 16.15  hlm. 4http://www.bbc.com/indonesia/berita_indonesia/2016/09/160908_
indonesia_arcandra_wni

2 Ibid., hlm. 4
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II. METHODOLOGY
The method used in this research is a law study. The Law study meant in this research is 
a process to find the law regulation, principles, doctrines to answer the law issue faced.3 
This research uses Normative-Juridical approach, an approach which studies the problem by 
orienting toward the secondary data in the form of primary and secondary law matherials.

The research study of the law related to citizenship by refering toward the Acts no 12, 2006 
about citizenship and other regulation related to Indonesia’s citizenship. This in line with 
the purpose to find the scientific truth trough statute approach. Therefore, in this statute 
approach, the researcher not only looking at the form of the statute but also study the content 
materials in it.4 Most of a law studies using case approach, historical approach, comparative 
approach and conceptual approach while this study, the researcher uses statute approach.

III. DISCUSSION
1.	 The	Law	principle	of	Citizenship	in	the	Acts	no	12,	2006	which	gives	law	assurance	

for the citizen of Indonesia

Citizenship is something to do with citizen or membership as a citizen.5 While in section 
1 article 2 of the acts no 12, 2006, citizenship is every metter concerning the citizen. 
citizenship is the study object of every scientific study. Bagir Manan, for example, 
states that citizenship is the study object the constitutional law and administrative law.6 
From constitutional law poin of view, the study of citizenship is related to every metter 
concerning the country’s elements. Beside, citizenship is related to the metter of national 
function or government as well as humans’ right stated in the statute. As the study of 
the country’s administration, citizenship is related to the participation of the country’s 
administration in the metters related to citizen as well as it’s impact resulted from 
obtaining or loosing the citizenship. Therefore, it is important to understand that the 
study of citizenship cannot be seperated from the foundation and norm of the common 
administration law. As a result, the reform as well as the application of citizenship law 
must pay attention to any kind of foundation and common and,inistration law, such 
as the common foundation of the good governmant.7 Therefore, citizenship means all 
metters related to citizen

The application of the Acts no 12, 2006 gives impact to the reform of law for the 
citizenship. But in fact in its journey, this act is viewed as not able to intercept the 
developments of citizenship, especially the issue of citizenship dignification for the 
Indonesia’s citizen who had become foreigner and own double citizenship.

The act no 12, 2006 does not recognized the existance of double citizenship (Bipatride) 
or without citizenship (apatride), while double citizenship which given to children is an 
exception. Restricted citizenship is given to children until they reach the age of 18 and 
they have to determine their choice of citizenship after.

3 Peter Mahmud Marzuki, Penelitian Hukum, Jakarta : Kencana Prenada Media, 2005, hlm. 35.
4 Ibid., hlm. 102
5 Departemen Pendidikan Nasional, Kamus Besar Bahasa Indonesia, Edisi keempat, Gramedia Pustaka utama, 

Jakarta, 2014, hlm 1556.
6 Bagir manan, Pembaharuan Hukum Kewarganegaraan, Seminar Nasional Hukum Kewarganegaraan dan 

Keimigrasian di Indonesia, Surabaya, 1997, hlm 4-5.
7 Susi Dwi Harijanti dkk, Politik Hukum Kewarganegaraan, Universitas Padjadjaran, Bandung, 2007, hlm 26
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It is important to know that the arrangement of the act no 12, 2006 about citizenship is 
due to the specific principles namely:8

1. National Interest Principle
 National Interest principle is the principle which determine that the citizenship’s 

rule prioritizes the interest on Indonesia, which determine to defend it’s sovereignty 
as the unite country with its own goal and objectives.

2. Maximum Protection Principle
 In the principle which determine that the government has the obligation to give the 

full protection for its citizen in any condition inside or outside the country. 
3. The equality of Justice and Government Principle
 In the equality of justice and government principle which determine that every 

Indonesia’s citizen get the equal treatment in law and government without any 
exception.

4. Substantive Right Principle
 This principle is the procedure of obtaining citizenship which is not only 

administrative, but also substantial and the requirements of citizenship appeal 
which accountable for its validity.

5. Non-discriminative principle
 This principle stated that there is no discrimination in all metter related to citizenship 

based on tribe, race, religion, group, sex and gender.
6. Acknowledgement and Homage of Human’s Right Principle.
 This principle guarantees all metters related to citizenship must ensure, protect, and 

honor the human’s right generally and citizen’s right specifically.
7. The Openess Principle.
 This principle states that all metter related to citizen is done through transparancy.
8. Publicity Principle
 The principle which determine someone to be granted or removed of their 

Indonesia’s citizenship announced in the News of the Republic of Indonesia to 
inform the whole citizen of Indonesia.

The principles of citizenship used in the citizenship law of Indonesia are based on 4 
principles, namely:9

1. Lus Sanguin Principle ( law of the blood), a principle which determine someone’s 
citizenship based on inheritance rather than on place of birth.

2. Restricted Lus sily principle (law of the soil) is the principle which determine 
someone’s citizenship based on the birth country, which is implemented by 
restriction to children according to the regulation of the Law.

3. Mono citizenship principle is a principle which determine one citizenship for 
everyone.

4. Restricted Double Citizenship principleis a principle which determine the double 
citizenship for children according to the regulation of this law.

By studying the above principles, therefore, the acts No 12, 2006 is formed to protect 
the right of someone’s citizenship. This is the proof of giving the assurance of justice 
for the Indonesia’s citizen in obtaining their citizenship. In chapter 1 of the act no 12, 
2006, the act does not recognize the existance of double citizenship or even without 

8 Ike Farida, Kewarganegaraan di Indonesia (The citizenship in Indonesia), Universitas Indonesia Press, 2016, 
hlm. 25

9  Explanation Law No 12 of 2006
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it. Eventhough the citizenship law gives the citizen the right to have restricted double 
citizenship, for children of different nationality parents, the merriage of Indonesian and 
foreigner, with the conditions stated by the Law.

This is done for the sovereignty of Indonesia which all the natural resources must be 
obtimally utilized for the prosperity of the people, therefore, the government applies 
mono citizenship with the consideration of restricted double citizenship.10

The fact, the act no 12, 2006 related to citizenship is not able to accommodate the 
development of law which has been going global. The case of Archandra needs to be 
studied over hrough the political law of citizenship law so it can give the protection of 
the human’s rightto obtain citizenship.

2.	 The	Regulation	 of	Citizenship	dignification	 to	be	 Indonesian	 related	 to	 the	 law	
principle	of	citizenship

The Indonesia’s citizens can loss their citizenship based on the section 23 of the acts no 
12, 2006 if the person:
a. Obtains other citizen on his/ her own will
b. Does not reject or detact other citizenship while he / she has the chance to do so.
c. Stated to be lost his/her citizenship by the precident based on his/her own will, after 

the age of 18 or married, living in other country, and with the statement of the lost 
of citizenship, does not mean he/she is without citizenship.

d. Enroll to be the army official of other country without the permission of the 
precident.

e. In her/his own will enrolls to be the officials of other country, where the position of 
the like in Indonesia match with the regulation of the law can only be occupy by the 
Indonesian

f. Voluntarily recite a pledge or promise to be faithful toward other country or part of 
that country.

g. Is not obliged but participates in the election of other country.
h. Own passport or document similar to passport from other country or letter which 

deciphrable as citizenship which is still eligible from other country under his/her 
name.

i. Living outside the region of Indonesia for at least 5 yeard continuously not to do 
the duty of the country, without legal reason and intentionaly does not stated his 
intention to be the citizen of Indonesia before reachs the duration of 5 years, and 
for the next 5 years the person does not submit any statement to be the citizen 
of Indonesia to the embassy of Indonesia in that country, while the republic of 
Indonesia has given the written letter to the person, as long as the person has still 
became the citizen of Indonesia.

In the case of Archandra, section 23 letter h, that he own the American passport under 
his name, according to the law, has lost his Indonesia citizenship since 2012. 

Related to the dignification of citizenship to be Indonesian is regulated in section 9 of 
the act 12, 2006. The appeal of citizenship can be done by the petitioneir if it fulfill the 
requirement as follow:

10 Mahfud, Politik Hukum Dwi Warga Negara, Koran Sindo, hlm. 3, diakses 8 Nopember 2016 pukul 15.14 
http://www.idartikel.com/mahfud-md/2016/08/politik-hukum-dwi-warga-negara/
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1. Has reached the age of 18 or has been married
2. At the time of the appeal, the person has been living in Indonesia for at least 5 years 

continuously or 10 years without continuously.
3. Mentally and physically healthy
4. Able to speak Indonesia and acknowledge the foundation of the Nation, Pancasila 

and UUD 1945.
5. Has never been given punishment due to the act of criminal which threaten with a 

1 year or more punishment.
6. If by obtaining the Indonesia’s citizenship, do not own double citizenship.
7. Own a permanent job or permanent revenue.
8. Pay the citizenship fee for the country fund.

According to the above requirement, section 9 letter b where the person submit the 
petition for citizenship has been living in Indonesia for at least 5 years continuously and 
10 years uncontinuously has became the obstacle. In the case of Archandra, who owns 
two passport, Indonesian and American, while America enactes double citizenship, 
Indonesia does not enacte the regulation as stated in section 23 of the acts no 12, 2006 
related to citizenship.

On the contrary, based on the very section, someone will loss his/her citizenship if the 
person obtains other citizenship in his own will and voluntarily pledge to be faithful 
to that country or part of it. This happens to Archandra when he was the citizen of 
Americ. He own double citizenship. According to section 23 of act no 12, 2006 letter F, 
automatically loss his Indonesia citizenship. When he finally gave his American passport 
to the American Embassy in Jakarta in 12th August 2016, he then has no citizenship.

Related to the Indonesian who called to serve the nation, the precident based on section 
13 of government regulation no 2, 2007 stated that:
1. Precident can grant citizenship to foreigner who diserving the nation of Indonesia 

after getting consideration and recommendation of the legislatives, except after the 
awarding, the person will have doeble citizenship.

2. The Indonesia citizenship as how stated in the article 1 is given to foreigner with 
outstanding achievement in humanity, science and technology, culture, environtment, 
or sport has given some development and achievement for the Nation of Indonesia.

According to section 9 of the act no 12, 2006, someone must submit petition as Indonesia 
citizen after he/she lives in the country for at least 5 years continuously or 10 years 
uncontinuously.

The dismissal of procedure of loosing the status as the citizen of Indonesia to Archandra 
is done due to his lost of American citizenship when he gave his American passport to 
the American embassy in jakarta on 12th of august 2016 and the foreign affairs ministry 
of America has announced the certificate of loosing citizenship to Archandra. On the 
other hand, in 2012 when he obtained the US passport, outomatically caused him to 
lost citizenship of Indonesia. However, administratively, the procedure of lossing 
citizenship of archandra has not been done yet. This means that when someone is without 
citizenship, is not allowed by the government which doesn’t recognize the existance of 
double citizenship. The withdrawl of Archandra’s citizenship can be punish according 
to section 36 article 2 of the act no 12, 2006 about citizenship.

Looking at the development of law which should follow the need of the society, 
therefore, it is needed to reform the law of citizenship. The government can use the right 
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of discretion to change the law. Discretion is a decicion or act done by the government 
officials to solve the governmental problem. This is due to the incomplete, irragulate, 
unclear and choice not given law.

According to section 1 nomber 9 of the act no 30, 2014, descrition is a decicion or 
action set or done by the government officials to solve concret problem faced by the 
government related to the law which diesn’t givs choice, doesn’t regulate, incomplete 
or unclear and stagnation of the governance.

Institution or government officials meant is the element who done the government 
function, whether it is in the government body or in other institution of the government. 
The use of discretion right according to to the purpose is one of the right own by 
government officials to make decicion or to take action. This is regulated in section 
6 article 2 letter e, jo article 1 of the act no 30, 2014 about government administration

Related to the human’s right to obtain citizenship not without citizenship. For the 
sake ofsovereignty and right protection, therefore, it is needed to estalish the principle 
of propotitionalism in the law about ctizenship. The principle of proposionalitas 
give the understanding of different with the principles of balance .In my opinion 
azas proposionalitas must refer to the meaning justice .According to aristolteles 
that“justice consist in treating equals equally and unequals unequally , in proportion 
to their inequality”.Justice here pertaining to the ham .Every persons have the right get 
kewarganegaran status as in article 53 the act of no. 39 of 1999 on the other hand of 
citizenship one is deprived cause another person lost of citizenship can condemnation 
according to article 36 paragraph 2 the act no 12 years 2006 on kewarganergaraan .The 
principle of proposionalitas in its implementation giving purpose: 1 .Guarantee equality 
between citizens and the state; 2 .The organization of rights and duties are proportional 
between state and warg state; 3 .If there is problems of citizenship, the principle of 
proposionalitas want to score a best interest in the state concerned and residents.

IV. CONCLUSION
Based on the above elaboration and explanation, can be conclude that:
1. The law principle of citizenship in the act no 12, 2006 that gives the asurance of justice 

for the citizen of Indonesia.

There are some princples which become the reason for the arrangement of the act no 
12, 2006, namely the national interest principle, the maximum protection principle, the 
equality of justice and administration principle, validity principle, non discriminative 
principle, convession and admiration of human’s right principle, openness principle and 
publicity principle.

The citizenship principle uses in the act of citizenship of Indonesia is based on 4 
principles namely Lus sanguin, Restricted Lus Soli, mono citizenship, and double 
citizenship principle.

2. The Regulation of Digification to be Indonesian after, related to the citizenship principle.

Looking at the development of law which ahould follow the need of the society needing 
the change toward the law which regulate the citizenship. Related to the Human’s right 
to get citizenship not without citizenship, needing the existance of propotionalism 
principle in the citizenship law.
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ABSTRACT

The never-terminated corruption is believed to be caused by incomprehensively legal 
enforcement. A sentence verdict for corruptor that is never frightening them is one of the examples. 
Consequently, blame is put to a judge who plays important role in the sentence decision. However, 
what is actually lying behind legal enforcement by judges causing never-terminated corruption? 
Undeniably, the answer is rooted in legal positivism paradigm that is prisoning the judges. Act 
or entire ordinance is thought as a body containing complete laws, so that a judge is responsible 
only for application the acts mechanically and linearly in settling problems of society including 
corruption case according to what is said by the law. In this case, the legal positivism paradigm 
puts a judge as ‘prisoner’ of acts, and there is no room for court to be an institution encouraging 
development of society. Verdicts of judges are not considered having great contribution to the 
change of Indonesian people yet, even the reformation era at present. Moreover, the judges 
who are still implementing positivistic way of thought views that legal problems of society 
can still be settled as in stable normal condition. Consequently, legal paradigm experiences 
stagnation and put legal positivism as a paradigm that is never experiencing what Kuhn says as 
‘anomaly’. In other words, the paradigm of legal positivism still stands in a normal science from 
one generation to the next in legal practices. Incorrectness of way of thought about naïve reality 
is tried to dismantle by using progressive legal approach. Judges are encouraged to transform 
themselves to do a rule breaking bravely that needed prophetic intelligence (PI). The prophetic 
intelligence guides and provides holistic braveness to perform progressively breaking the prison 
of positivism paradigm.
Key words: legal positivism, paradigm, corruption.     

A. INTRODUCTION 
Kleptocracy1 as a picture of corruption practices by elite bureaucrats closely linked 
(collaborating) with corporate is increasingly being hot issue recently. Recent corruption 

1 Kleptocracy is a term used to indicate the increasingly serious level of corruption in a country. Green 
(2004) who referred to formulation of Weber's kleptocracy, namely, to make profit through corruption as the 
organization's goals, boundary between state’s and ruler’s interests becomes blurred, which was being a door to 
commit corruption. Kleptocracy is also called high-level corruption (heavy corruption). Muhammad Mustafa, 
"“Kleptokrasi: Permufakatan Korupsi Birokrasi dan Korporasi”, Harian Suara Pembaruan”, Wednesday, June 
4, 2008, p.10 col.4.
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appears is, in fact, to have transformed into a white-collar crime2 engaging greed of rulers 
and avarice of capital owners who frequently to use the law as an instrument to ‘rob 
people’s money’ for the sake of personal as well as corporate entity’ s interests. Red-handed 
operation and crime control model3-based law enforcement characterized by Corruption 
Eradication Commission are thus increasingly showing to the public that more and more 
government officials and political authorities had committed the extra ordinary crime. The 
law enforcement4 successfully revealing the power dimensions is, actually, a legal reality 
phenomenon which places the law as a tool of achieving state’s goals.

However, the corruptors are not defenselessly accepting their fate and make no any 
counterattack over the law enforcement efforts. In addition to legal instrumentations5 in 
order to bend the laws as often performed in the eras of Old Order and New Order that are 
still pursued now, attempts of questioning the existence and legality6 of the Commission’s 
authority are also used as an agenda . At a more fundamental stage, Mahfud M.D. provided 
a cautionary note that process of looking for a ‘win’ in court is often completed through 
manipulation of choice between rule of law and sense of justice. Dilemma over the 
accommodations of both principles is, in practice, not treated in an integrative way, but 
otherwise alternatively. Consequently, placement of these two principles leads to orientation 
concept ambiguity, which is frequently used to look for ‘victory’ only and not the ‘truth’ 
in court. It is the most vulnerable place for justice mob (judicial corruption) or legal mafia 
to occur. With the flexibility of choosing between rule of law or a sense of justice, then a 
possibility for the law enforcement to negotiate certain decision through transactional politics 
is open, either with money compensation or otherwise. Finally, if desire of sentencing a case 
has been determined through the transaction, then content of the verdict can be supported by 
choosing to use a principle of legal certainty or a justice principle that is fabricated at will7 .

At this point of legal instrumentation, law enforcement officials are sharply criticized as a 
determinant of the uncompleted eradication of corruption in Indonesia. Albeit in the reform 
era at present, judges’ decisions cannot be said to have a major contribution to the change in 
Indonesian society. Judges with positivistic way of thinking argued that legal issues found 
in society are still relevant to be handled as in stable normal conditions.

Such practice of law indicates that the law enforcers, especially judges, are in fact, co-opted 
by Montesquieu thought and Hans Kelsen who put existence of law in highest priority. Very 
strongly held-doctrine stating that a judge is a mouthpiece of the law (bounches des lois) 

2 The term white-collar crime as a concept of crimes committed by respectable people, was told in first time by 
E.H. Sutherland in his paper entitled The White Collar Criminal in his speech as a chairman of the American 
Society Sosiological at the 34th Annual Meeting (1939).  Muhammad Mustafa, Kleptokrasi, (Jakarta: Golden 
Prenada Media Group, 2010), p. 16

3  Romli Atmasasmita, Sistem Peradilan Pidana Kontemporer, (Jakarta: Kencana Prenada media Group, 2010), 
p. 9

4 Mahfud MD suggested that law enforcement in actual field is one of scopes of legal political studies. Legal 
politics is a legal policy that official (policy) lines about the law that will be enforced or not to achieve the goal’s 
state. Here the law is positioned as a means in achieving goal of the state. Moh. Mahfud MD, Politik Hukum di 
Indonesia, (Jakarta: King Grafindo Persada, 2012. Cet.5), pp.1-4

5 Instrumentation of law in era of the Old Order, the law as a tool of power, so that formation and enforcement 
of the law is always intervened as issuance of various Presidential Decree and permission for the President 
to intervene in the judicial process; whereas in days of the New Order, the same thing was occurred but by 
packaging (giving shape) the official regulations imposed. Moh. Mahfud MD, Membangun Politik Hukum, 
Menegakkan Konstitusi  (Jakarta: Raja Grafindo Persada, 2012 3rd ed.), p.20

6 Judicial petition to the Constitutional Court No. 12/PUUIV/2006, 16/PUUIV/2006 number, and number 19/
PUUIV/2006 which all of them were questioning the existence of the Corruption Eradication Commission.

7 Moh. Mahfud MD, Penegakan Hukum dalam Rangka Meningkatkan Daya Saing dan Keunggulan Bangsa, 
Scientific Oration Speech in the 37th Anniversary of UNS, (Surakarta: UPT UNS Press, 2013), p.12
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is the evidence. Montesquieu’s way of thinking adopted and developed by the teachings of 
Legal Positivism applies positive norms into structure of concrete cases. At a later stage, the 
judge’s decision aims very strictly to maintain rule of law, legal predictability and stability. 
Judges are prohibited from creating law, so task of judges is only applying the provisions of 
law linear-mechanically to solve problems of people, according to contents of the legislation8.

Montesquieu’s thought is invigorated by Hans Kelsen’s Pure Theory of Law (Reine 
Rechtslehre). Therefore, when Kelsen’s idea is viewed paradigmatically, it is inseparable 
with Positivism paradigm of law field. In positivism paradigm, statutes or entire legislation 
is considered contain complete law so that task of the judges is only to implement provisions 
of the law mechanically (like any machine). In this case, paradigm of Legal Positivism put 
the judges as ‘captives’ of the law, and it does not give the court an opportunity to be an 
institution that can encourage development of society9. As a result, the paradigm of law 
suffers stagnation putting the Legal Positivism as a paradigm that has never experienced 
what Kuhn referred to as ‘anomalies’. In other words, the paradigm of Legal Positivism 
survives in sustainability (normal science) from generation to the next in the practice of law 
will

Fallacy perspective on crime as such positivistic naïve realistic, will surely increasingly 
impact negatively when dealing with white collar crime such as corruption. Viewing carefully 
the importance of examining a paradigm infecting the mind of law enforcement in Indonesia, 
this paper finds its urgency. Satjipto Rahardjo said that, “The law is, indeed, presenting such 
normative-dogmatic side. But only provide information to the public, moreover students 
from the side, not helping them to gain a more complete and true picture about the law 
“.10Author chose a progressive legal thought as an instrument to dismantle positivistic 
paradigm that has long been rooted. Based on views and thoughts of Satjipto Rahardjo about 
the Progressive Law, then some criticism on the premise that law enforcement officers are 
only practicing law within the positivist paradigm framework and backed by Pure Theory of 
Law (Reine Rechtslehre) is explained.

B. FREEING JUDGES FROM ‘PRISON’ PARADIGMS POSITIVISM: A DISCUSSION 
Observing Rahardjo’s quote at the beginning of the paper, actually it is understood that 
study of law is a very broad discussion and, arguably, even barely edged11. Therefore, when 
Montesquieu and Kelsen had established their view of the law as an sich act, then this side 
is criticized by using the view of progressive law. Rahardjo with his progressive law views 
that a law is not only normative-legalistic. So, when the influence of positivism paradigm 
was perceived to be very massive in practicing the law in Indonesia, the progressive law 
emerged as a critique of such practice of law. Further, criticism leveled against positivistic 
law enforcers is meant as liberation from the narrow confines of law as limited as written 
legislation (scripta).

8 M.D.A. Freeman, Liyods’s Introduction to Jurisprudence, (London: Sweet&Maxwell, 2001) pp.1384-1386. 
Neil MacCormick, Rhetoric and Rule of Law Theory of Legal Reasoning, (Oxford: Oxford University Press), 
p.256

9 Widodo Dwi Putranto, Kritik Terhadap Paradigma Positivisme Hukum, (Yogyakarta: Genta Publishing, 2011), 
p. 1,

10 Satjipto Rahardjo, Ilmu Hukum, (Bandung: Citra Aditya Bakti, 2012.Cet.7), p. 1
11 According to Rahardjo, a legal study’s territorial is exploring regions up to areas of   culture, economics, history, 

politics, philosophy, management and sociology. Satjipto Rahardjo, Op.Cit, p. 1
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1.  Criticism of Positivism -Reine Rechtslehre Kelsenian- Paradigm in the 
Establishment	of	Concept	of	Practicing	Law

Progressive law according to Satjipto Rahardjo is the concept of practicing law. In order 
to provide a clear description of the progressive law, then the comparison is made by 
encountering it with Kelsen-styled positive legalistic way of practicing law. On the 
positive legalistic way of practicing the law is to apply rules of law. Such practice of 
law according to Rahardjo was seen as purely statutory (binnen alles van de cadre de 
Wet) or to ‘spell legislation ‘. In this case, people do not think widely but just read the 
text and logic of its implementation. Practicing the law in such way is metaphorically 
drawing a straight line between two points. The first point is (article) of legislation and 
another point is the occurred fact. Everything runs linearly. Consequently, such practice 
of law has been like an automatic machine. Paul Scholten referred to it as ‘hanteren 
van logische Figuren’ (Sholten, 1954), whereas OW Holmes said it is as ‘a book of 
mathematics’ (Holmes, 1963)12 .

When facing with the positive legalistic way of practicing law, then progressive law 
works very differently. He did not stop at reading the text and apply it like a machine, 
but rather an action or effort.  Ways of practicing law was actually started from the text, 
but it did not stop there, but process them further, and Rahardjo referred to it as a human 
action and effort. Therefore, the way of practicing law progressively is more energy 
draining, both mind and empathy and courage.

Non-linear progressive viewpoint of law, therefore, human action and effort factor 
involved in it are necessary. Involvement of human action and effort factor indicates 
that practice of law does not spell text, but it should be filled with creativity and options. 
Scholten said that in making legal decisions, there is always a leap (een sprong) and, 
therefore, it is non-linear. Thus, the law is not a mere logical process. Holmes formulated 
it with the words, ‘the life of the law has not been logic; it has been experience ‘13. The 
experience gives content to the legal texts, that a judge, for example, he will make 
verdict based on circumstances (the felt necessities of the time), although it starts with 
legal texts.

An active participation of human also means to involve actively empathy, courage, 
values and so forth. Ronald Dworkin called it “the moral reading of the law”. Thus, to 
practice law is not performed by working on texts of the legislation and using logic, but 
with common sense and conscience. Not with the logos (logic), but holos (wholeness) 
or all existing potencies existing of humans14.

Idea of   progressive law means that the law is for man, not vice versa. Therefore, although 
practicing law starts with texts, but further work of practicing the law was taken over by 
humans. That is, the people that are going to look for the deeper meaning of the legal 
texts and then make a decision.

Progressively practicing the law can also be interpreted as testing limits of the law. If 
it is said that to run the law is to create justice of society, then to practice the law is an 
attempt to realize the justice. Practice the law by using text only does not automatically 
create justice. Therefore, people distinguish between ‘justice by the text’ (formal/legal 

12 Satjipto Rahardjo, Hukum Progresif: Aksi, Bukan Teks, in kumpulan tulisan Memahami Hukum ‘dari Konstruksi 
Sampai Implementasi’ edited by Satya Arinanto dan Ninuk Triyanti, (Jakarta: Raja Grafindo Persada, 2009), p.3

13 Satjipto Raharjo, Ibid, hlm.4, also can be seen in Paul Scholten, Algemeen deel dari Asser’s inleiding tot de 
beoefening van het Nederlandsch burgerlijk recht, (Zwolle: W.E.J Tjeenk Willink, 1954) and Oliver Wendell 
Holmes, The Common Law, (Boston: Little Brown and Company, 1963)

14 Ibid.
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justice) and ‘justice by the fact’ (substantial justice). Paul Scholten said that justice does 
exist in the law, but it remains to be found (het recht is in de Wet, maar het moet nog 
gevonden warden)15. Thus, to practice the law was not exactly the same as applying the 
law, but rather an attempt to bring justice stored in it to surface. That is the meaning of 
testing limits of the law.

2.		 Criticism	of	Positivism	-Reine	Rechtslehre	Kelsenian-	Paradigm	in	Development	
of	the	Concept	Uniformity

Kelsen’s thought sterilizing law from elements outside the law is paradigmatically 
agreeing with legal positivism. In this case, the positivistic paradigm emphasized the 
judge to uniformity, particularly in terms of interpreting ‘monolithic ‘ on meaning of 
norms. In the case, judge is relying more on the grammatical and lexical interpretation, 
and even tend to be classically textual. The interpretation is actually just one of legal 
discovery (rechtsvinding) methods.  Although, in fact, other interpretation methods are 
also known such as construction or arguments, but judges generally prefer to play in 
a ‘safe area’, namely, a conventional interpretation method. A judge who is crossing 
to the construction method is very rare to find. Although the lens were directed at a 
criminal judge, what happened was, then,  only ‘prohibition’  of using ‘argumentum 
per analogiam’ because it is considered to be in contradiction to legality principles. 
This prohibition is not just being a doctrine, but it has been explicitly formulated in the 
principle of legality (nullum poena sine delictum nulla lege previa poenali) set forth in 
Article 1 paragraph (1) of the Criminal Code16.

Through such narrow interpretation, focus of the science of law is reduced to a routine 
practice merely, how to be ‘legal craftsmanship’ and ‘legal mechanic’ who is highly 
competent to apply a rule for a particular case, but unable to develop and improve the 
legal system17. Unbendingness and stagnation of legal science and practice of law in 
Indonesia should encourage people to reflect on urgency of the need for a legal theory 
that is able to liberate the law from being esoteric and, furthermore, it is able to describe 
holistically the law.

The narrowness of space for such interpretation is certainly very opposed to the role of 
judges in justice readings. Because the justice can only be achieved through creativity, 
because the justice has plural meaning (keotik) rather than a single and absolute one. 
Satjipto Rahardjo argued that since the law was traditionally established on papers 
(written law), then reading of the legal texts becomes a very important issue. Since the 
reading of the text is important, then interpretation of legal texts cannot be avoided. 
In fact, it is normal when we can say that interpretation of the law is the heart of the 
law. It is almost impossible to run law without opening the door for interpretation. 
Interpretation of the law is an activity that is absolutely open to do, since the form of 
the written law18. Therefore, limiting the interpretation of the text will, in turn, create a 
‘blind alley’ for search and discovery of justice.

15  Paul Scholten, Op.Cit
16  Shidarta, ‘Postmodernisme dan Ilmu Hukum’ Paper was presented at the Seminar on Postmodernism and its 

Impact on Science, February 17, 2005
17  Richard A. Posner, Frontiers of Legal Theory, (Harvard: Harvard University Press, 2001), pp.1-2
18  Satjipto Rahardjo, “Penafsiran Hukum yang Progresif” Foreword to the book Anthon Freddy Susanto, Semiotika 

Hukum (Dari Dekonstruksi Teks Menuju Progresivitas Makna), (Bandung: Refika Aditama, 2005), p. 1
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3.  Criticism	of	Positivism	-Reine	Rechtslehre	Kelsenian-	Paradigm:	Development	of	
the	Concept	of	Judge	as	a	Mouthpiece	of	Act

When the principle of Legal Positivism places a judge only as a mouthpiece of rule 
(bouches de lois), then the judge is not provided with space to be a creative subject. Ideas 
of Legal Positivism are usually correct and they are able to survive in conditions of stable 
society. But at the time of a crisis, namely, when a law which is prepared to organize 
interaction process failed to function properly, assumptions of Legal Positivism about 
certainty and predictability start to question. Based on a research conducted by Widodo 
Dwi Putro (2011), since the beginning of crisis to date, the legal approaches performed 
by judges has been still using conventional means, while situation and quality of the 
society changed. The judges were still doing business by using methods of thinking which 
are commonly used to handle legal problems as in normal circumstances. Furthermore, 
they addressed calmly extraordinary problems such as corruption by using doctrine, 
principles, and logic of Legal Positivism principles. Consequently, law enforcements 
had difficulty to make legal breakthroughs; they were confined by dogmas, procedures 
and formalism. At the times of legal recently, courage of the judge is very important 
in order to take a progressive leap to go out of conventional principles, logics, and 
doctrines offers. Only then the court may act creatively and not submissive19.

According to Satjipto Rahardjo, role of a judge is not placed as a legislator. It is asserted 
that he is not a legislator, because his job is to conduct adjudication or to examine and 
to judge. Task of making laws exists in legislation realm. Nevertheless, the judge is, 
finally, an individual who defines what is meant by the law. The judge must decide 
based on the law, but in fact he is not only spelling the text of legislation, but rather to 
decide what is contained in the text. As previously said by Dworkin, determining law 
is not performed by reading a text (textual reading), but exploring the underlying moral 
(moral reading). Thus, the judge is actually also ‘making law’ at a higher level.

4.  Criticism of Positivism -Reine Rechtslehre Kelsenian- Paradigm in	Development	
of	Concept	of	The	Law	and	Moral	Separation

Legal Positivism teachings are described as a sterile area, apart from the moral and 
ethical. In fact, Kelsenian doctrine denies the truth of the science of law contaminated by 
the elements of sociological, political, economic, historical, and so on. Jurisprudence is 
refined or, rather, reduced to the study of ‘the command of law givers’. In this teaching, 
a judge did not need to think creatively about the ideal law (das sollen), but he only 
applied the positive law norms (ius constitutum)20.

Such doctrine-minded of a judge is inseparable from ‘skeleton’ of legal disciplines21. 
Legal Positivism who wanted to purify the science of law by cleaning it from non-

19  Satjipto Rahardjo argued that, an offer about idea of new progressive and creative judge who is not confined 
by the law must be addressed with a little caution. The idea pushed judge’s creativity into a dilemma situation. 
On one side, at the time of legal crisis today, we need judge’s courage to make the progressive leap out of 
principles, logics, and conventional doctrines bids. Nevertheless, on the other hand, integrity of majority judges 
is relatively still doubted, consequently if a freedom is provided, it is feared that they will abuse their authority. 
It means that in the future, in addition to requiring progressive and creative judges, their integrity is no longer 
negotiable (as long as the dirty broom is not cleaned, any talk of justice will be empty talk) Satjipto Rahardjo, 
'Berantas Korupsi, Berpikirlah Luar Biasa' , Kompass, 14/04/2005.

20  Widodo Dwi Putranto, Op.Cit, p. 4
21  In the discipline of law, there are at least three levels of disciplines, namely Dogmatic of Law, Legal Theory, 

and Philosophy of Law. Jan Gijssels and Mark van Hoeke, What is Rechtsteorie? Translated by Arief Sidhartha, 
Apakah Teori Hukum itu? Irregular Publishing No 3, (Bandung: Law Laboratory of Law School, Parahyangan 
Catholic University, 2001), p.47 
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legal elements made the jurisprudence tended to reduce complex legal problems into 
something simple, linear, mechanical, and deterministic ones, thus weakening the power 
of the law to anticipate development of society.

This reductionism contains hazards, because a multi-faceted law with its relationship 
with economic, social, and cultural aspects is reduced to small parts, and consequently, 
the narrowing of the law will produces incomplete understanding of the law. Consciously 
or not, the linear and mechanical perspective impoverishes ‘power of reason’ of legal 
scholars of Indonesia and, in turn, it will keep law enforcement away of ethical light22. 
One example is, a stagnation of legal practice, such as only few decisions of judges that 
can be categorized as a landmark decision (a prominent decision so that it becomes a 
milestone) in order to enrich the treasury of jurisprudence.

Therefore, making a judge paradigm to be permanent in an approach of certain school 
of thought is certainly not in line with the nature of law as a practical, normologic, 
and authoritative science. Moreover, when Kelsen insisted that when law is sharply 
separated morals, then such a positive rule cannot be said as a law. Peter Mahmud 
Marzuki suggested that law should be based on morality. Despite any rule is made   by 
any ruler, but when the rule cannot be accepted morally, it cannot be considered a rule of 
law. He pointed out that the laws had been made by the Nazi regime to exterminate the 
Jews was not law because it was in conflict with moral; also, provisions on apartheid in 
South Africa before Nelson Mandela became a leader of the country23.

Careful observing the Legal Positivism domination paradigm covering the principles 
and logics practiced to date, it is necessary to make reconsideration and open a dialogue 
with other approaches such as the Sociology of Law in order to open views of the judges 
about legal dimensions of living law, so that usefulness values   become important thing 
to be accommodated into practices of the law24. Similarly, Legal History and Legal 
Anthropology also make contributions such as, among others, they add reference judge 
on alternative sources outside the law as well as an interdisciplinary approach that, in 
fact, enrich the law.

5.  Criticism	of	Positivism	-Reine	Rechtslehre	Kelsenian-	Paradigm	in	the	Development 
of	Concept	of	Law	As	a	Merely	Written	Rules

In tradition of Civil Law, government and parliament have dominant role in producing 
law in the form of written rules25. Meanwhile, the judge is simply a mouthpiece of 
legislation (bouches de lois) and forbidden to create law. Judges of the continental 
tradition are essentially located in the mainstream of thinking that the ‘law as it is 
written in the book’. It means that the judge must look at the act in settling cases firstly 
before to look for other sources of law. Place of a court in continental-tradition law 
system and domination of legal positivism paradigm does not give enough space for the 
court to be an institution with capability of exploring, following, and understanding the 

22  Law enforcement at all stages/levels of examination must be explained morally-ethically to problems/cases 
of interest. As a vision of ethics, then measurement of the 'true', 'good', and 'right' about the law enforcement 
is highlighted through deontological ethics (universal objective-based ethics) perspective, teleological ethics 
(purpose-based ethics) perspective, and contextual or situation ethics (context-based ethics) perspective. 
Bernard L. Tanya, Penegakan Hukum dalam Terang Etika, (Yogyakarta: Genta Publishing, 2011), pp.12-22

23  Peter Mahmud Marzuki, ‘Normatif dan Positivis’, the paper was delivered in 3rd  National Conference of 
Indonesian Legal Philosophy Association (Surabaya: UNAIR-Epistema Institute), on August 27–29 2013, p. 1

24  Bernard Arief Sidharta, Ilmu Hukum Indonesia (Upaya Pengembangan Ilmu Hukum Sistematik yang Responsif 
Terhadap Perubahan Masyarakat), (Yogyakarta: Genta Publishing, 2013), p. 60

25  Arthur T. Vanderbilt, The Reconciliation of The Civil Law and Common Law, The Code Napoleon and The 
Common Law World, (New York: New York University Press, 1956).
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legal values living in the community.

In the history of Indonesian law through the principle of concordance, the continental 
system was, then, implanted into the law constellation of the Dutch-East Indies 
(Indonesia) by the Dutch to replace gradually previous local tradition-based legal 
system. As a result, influence of the Dutch thought and legal system lasting over a long 
time made top class of the Indonesian people was familiar with the written and codified 
legal system. Characteristics of the continental law tradition were, then, growing under 
influence of Legal Positivism teaching. Moreover, Legal Positivism was, eventually, 
being a ‘main tree’ housing the Indonesian legal system to date26.

Evidence of strong influence of Legal Positivism in Indonesian legal system is, among 
others, characterized by a pretension to make a unification (eenheidsbeginsel) and 
codification of the law. However, the pretension of making a single law was not accepted 
for granted by Indonesia’s pluralistic society as a cohesion. Unification of law for the 
sake of legal certainty for the entire archipelago, on the contrary, can lead to resistance. 
To some extent, the pluralistic society reduced dominance of Legal Positivism, especially 
in areas of law touching very closely to the culture (e.g., marriage and inheritance law)27. 
Therefore, ontologically, despite the interpretation of law in meaning of its positive 
norms in pluralistic society does become a main source, but clearly not the only one. It 
means in a pluralistic society, sense of justice can be provided not only by judge who 
is a mouthpiece of act, but also find information about desire of people before he make 
a verdict.  

Rahardjo argued that law is not just texts of legislation, but it may also in form of 
behaviors. It was stated further that the human behavior or action can add and change 
the texts. At the empirical level, it was found that human role in the working of the law 
is too great to ignore. Law is not what is written and said by texts. Even Chambliss and 
Seidman (1971) said, ‘the myth of the operation of law is given the lie daily’. Therefore, 
to be able to see human behavior as a law, it would require a willingness to change our 
concept of law, which is not only a rule, but also behavior28.

6.  Criticism of Positivism -Reine Rechtslehre Kelsenian- Paradigm in the	Development	
of	Concept	of	Judge	Sticks	Only	With	Norms

Doctrine of Legal Positivism gives understanding to a judge that law is merely dealing 
with norms. Rationale used in this case is, if the law only deals with the norm29, then 
why do we think hardly for what a fair verdict is, because ready to use-rules of law are 

26  Widodo Dwi Putranto, Op.Cit, p. 6
27  Shidarta, Karakteristik Penalaran Hukum dalam Konteks Keindonesiaan, (Bandung: CV.Utomo, 2006), p. 526
28  Satjipto Rahardjo, Menegakan Hukum Progresif, (Jakarta: Kompas, 2010), pp. 14-15.
29 A notable criticism about Kelsen’s thoughts that were expressed by Peter Mahmud Marzuki. Peter argued 

that associating the word "normative" with positivism’s views is a mistake. The mistake stemmed from 
incorrect use of  word ‘Norm’ used by Hans Kelsen (1881 - 1973). In his teachings , namely, die Reine 
Rechtslehre that was often erroneously translated to the Pure Theory of Law, he argued : "Das Recht regelt 
Erzeugung und seine eigene zwar in der Weise , dass die das eine Rechtsnorm Verfahren , in dem wird eine 
andere Rechtsnorm erzeugt , regelt " .4  Free translation: "the law establishes his own creation and as such, 
a legal norm established procedure, and other legal norms will be created through  the procedures. " From 
the quote it was revealed that Kelsen equated norms of law with the rule of law. Lehre in German language 
cannot be translated ‘theory’ in English because theory in German language is Theorie. Moreover, not 
even the right translates science because science is Wissenschaft German language . In  Dutch, Lehre  is  
leer meaning "teachings" . Hence, in order to come close to what was written by Hans Kelsen, die Reine 
Rechtslehre should be called "Pure Legal Doctrine" . Peter Mahmud Marzuki , Op.Cit , p. 2
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available30 and the only need is to practice them. Thus, principles of Legal Positivism 
were not considering about whether the substance is fair or not, and also did not 
question how the socio-juridical implications. With such a perspective means that Legal 
Positivism will notice problems in ‘black and white’ as said in texts of the law, whereas 
problems of society are too large to be included in the articles of legislation.

Principles of Legal Positivism put a judge merely as an instrument of law. This principle 
has been criticized for the established law tends to be rigid and difficult to change, while 
the social basis in which it puts its feet is always evolving, and these developments 
bring new legal issues. When the law was made, possibly it was perceived as fair at 
that time, but after a long time of its application, it might be felt unfair, because society 
has changed. Therefore, the judge is not static and value-free, but requires continuous 
dialogue and evaluation of the realities of the legal foothold31.

Furthermore, truly, role of the judge is required not only to be a legal instrument of 
written law. In a discussion at the Judicial Commission, Artidjo had portrayed a picture 
of progressive judge. Typology of a progressive judge was portrayed as inseparable 
from high qualifications including mastery of scientific competence, professional skills, 
and personal qualities. A judge as a subject of law enforcement was also demanded 
ethically to produce the judge’s decision implying moral, intellectual, and emotional 
intelligences. The resulting verdict can provide spiritual enlightenment for the litigants, 
and strengthen social cohesion of the social interaction system32.

A progressive judge will use the best law in the worst circumstances. Judge as a state 
official shall enforce the law and not make ‘conspiracy’ with sleaze harming the people. 
Judge’s verdict that is not loaded with justice will cause the death of common sense, 
especially in the case of ‘high voltage’ kleptocracy33  involving authorities, officials, 
and conglomerate. It should be clarified that task of a judge is not only spelling the 
law, because enforcing the law is not the same thing as enforcing the act. More than 
that, the judge must explore common sense of content of the law and articulate spirit 
of fairness in complexity of social communities dynamic. Sensitivity of a judge to his 
verdict should be able to spiritualize skeleton of the act. This is where progressively law 
enforcement finds its form. As noted earlier by Rahardjo, human behavior or action (the 
judge) was able to add and change text.

The portray of a progressive judge as described by Artidjo emphasizes the human aspect 
as the focus of study. Ability of transforming themselves to be courage in breaking 
the rule requires what so-called prophetic intelligence (PI). This prophetic intelligence 
guides and provides holistic courage in making progressive action. Discipline of 
psychology develops prophetic intelligence as the overall approach of previously 
existing intelligence approach. The PI guides the cognitive intelligence, emotional 

30  Kelsen argued the rule of law does not impose obligation because its content (aspect of material), but rather its 
formal terms. This is, then, a foundation for emergence of the formal justice conception, not the substantial one.

31  As comparison, dynamics of Indonesian and Dutch laws that are equally following Continental tradition is 
that the Dutch judges are relatively more active following the legal developments, from analysis of cases to 
discourse debate. There is a law journal In the Netherlands,  'Nederlands Juristenblad', which become 'bridge 
of thought meeting” of judges, lawyers, prosecutors and academics. Widodo Dwi Putro, Op.Cit, p. 9

32  Artidjo Alkostar, “Mencandra Hakim Agung Progresif dan Peran Komisi Yudisial”. A paper was delivered 
in Indonesian Judicial Commission .www.komisiyudisial.go.id/berita-147. Adminstrator, October 3 2006. 
p. 3

33 Muhammad Mustofa, Kleptokrasi (Persekongkolan Birokrat-Korporat Sebagai Pola White-Collar Crime di 
Indonesia), (Jakarta: Kencana Prenada Media Group, 2010), p. vii
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intelligence, adversity intelligence, and spiritual intelligence34. PI implantation in the 
willingness and ability to transform themselves is what is meant by high qualification in 
the typology of progressive law enforcement.

Legal world is very concerned to ‘borrow’ concept of this prophetic intelligence in 
order to overcome existing legal crisis, especially when focus of the crisis is directed at 
morality of law enforcement. Prophetic intelligence is one’s ability to transform himself 
in his interaction with, socialization with, and adaptation to the vertical and horizontal 
environment. Dualistic conception of outward and inward or worldly and ukhrowi life 
is taken to understand the benefits and lesson. In this aspect, the embodiment of slogan 
‘For Justice Based on God’ finds its momentum to bear in mind again.

However, the question is: can any judge reach the intelligence prophetic? Basically, 
anyone can achieve this prophetic intelligence provided that he or she has willingness to 
transform himself/herself. The self-transformation of law enforcer includes awareness, 
discovery, and development of self by fully comprehending and practicing principles of 
honesty (sidiq), trustworthy (amanah), open (tabliq), and intelligent (fatonah).

When the transformation has been performed, then the rule breaking becomes explicit 
attitude and behavior. The progressive law is used as an offer of law enforcement 
approach, not merely emphasizing the legal text logocentrism. Logocentrism as 
a tendency of a thought system seeking legitimacy by referring to the arguments of 
universal truth or guarantee from central and original meaning35, is a major barrier that 
must begin to be abandoned in a series of self-transformation of the law enforcers.

C. CONCLUSION
Positivism paradigm reinforced by Hans Kelsen with his idea about pure law is, indeed,  a 
moderator between Natural Law and Positivism Empirical . As a theory, Kelsen’s idea is 
also strengthened with strong arguments and it is difficult to deny. But when such idea of 
Kelsen is encountered with Satjipto Rahardjo’s legal sociology-based Progressive Law, it 
appears that of the positivism paradigm and pure law are, in fact, ignoring people dynamics 
inseparable from legal developments. Therefore, there are at least six criticisms that can be 
delivered as an effort to free law enforcers, especially judges, from prison of Legal Positivism 
underlying  Kelsen’s Pure Law. The six criticisms of liberation are actually emerging because 
the positivism paradigm contained in idea of Kelsenian’s Pure law rests on assumptions he 
constructed as follows , 1) Assumption of concept of practicing law, 2) Assumption of the 
concept of uniformity, 3) Assumption of concept of a judge as mouthpiece of the law, 4) 
Assumption of concept of the separation of moral and law, 5) assumption of concept of the 
law as a merely written rule, and 6) Assumption of concept of the judge struggles only with 
norms.

34 M. Syamsudin, Konstruksi Baru Budaya Hukum Hakim Berbasis Hukum Progresif, (Jakarta: Kencana, 2012), 
p. 262

35  Anthon F. Susanto, Ilmu Hukum Nonsistematik (Fondasi Filsafat Pengembangan Ilmu Hukum Indonesia), 
(Yogyakarta: Genta Publishing, 2010), p. xii
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ABSTRACT 

One of the requirements of state law is the recognition and guarantee of the protection and 
enforcement of human rights, this guarantee should be included in the constitution in force in a 
country. To guarantee the implementation of human rights protection and enforcement is then 
required institutions of human rights protection and enforcement of an effective and independent 
in exercising its functions and powers guaranteed by the constitution.

Powerlessness The Indonesian National Commission on Human Rights in resolving cases of 
human rights violations to the fullest is inseparable from the question of institutional models 
that still contains a number of weaknesses. As the issue is still weak independence, functions 
and authority, inadequate budgets, yet the strong position of the Commission in the state system 
of Indonesia and the number of members who are not in accordance with the mandate of the 
law. These issues make the Commission has not so strong when faced with the challenges and 
complexities of the issues of human rights in Indonesia today.

Human Rights on the Second Amendment was included in a separate chapter, Section XA on 
Human Rights, which includes as many as 10 (ten) articles from Article 28 to Article 28j set 
out in the 1945 Constitution. However, it should be noted that in Chapter XA on Human Rights 
on the 1945 changes is no list of institutional/ enforcement institutions Human Rights or The 
Indonesian National Commission on Human Rights in it, whereas the habit of setting “chapter” 
in the 1945 Constitution will bear State institutions that govern them. Whereas in some other 
countries, especially in the Asia Pacific region, where their human rights commission has been 
set up by a special law, even in Thailand and South Africa is set directly in the constitution.
Keywords: Strengthening Institutions, Functions and Authority, The Indonesian National 
Commission on Human Rights.

A. INTRODUCTION
The Indonesian National Commission on Human Rights was first established by Presidential 
Decree No. 50 Year 1993 and later present in the Act. No. 39 of 1999 on Human Rights. It 
is not regulated by a specific legislation, but only a part of the setting of other legislation. 
Whereas in some other countries, especially in the Asia Pacific region, where human rights 
institution was already regulated by a specific legislation, even in Thailand and South Africa, 
it set directly in the constitution. The existence of the National Commission on Human 
Rights not only is not regulated in a specific legislation, but it is not directly regulated in the 
1945 Constitution of Indonesia. Although it contains a quite comprehensive provisions on 
human rights norms.
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In the reform era, the Commission stipulated in the Act No. 39 of 1999 on Human Rights. 
Article 75 states that, the Commission aims: (1) to develop a condusive conditions for the 
implementation of human rights in accordance with Pancasila, the 1945 Constitution, and 
the United Nations Charter and the Universal Declaration of Human Rights; and (2) to 
improve the protection and enforcement of human rights for the personal development of the 
Indonesian people and their ability to participate fully in the various fields of life. Furthermore 
in Article 76 paragraph (1) states that “to achieve its objectives, the Commission functions 
to assess, research, education, monitoring and mediation of human rights”.

The recognition and protection of human rights set out in the amendment of the 1945 
Constitution unfortunately not yet set about human rights institutional itself. State institutions 
in the field of human rights such as the National Commission on Human Rights should be set 
in the amendment of the constitution in order to ensure the implementation of the recognition, 
protection and enforcement of human rights that are more independent, effective, and 
equitable as state institutions are strong and equivalent with other state institutions that are 
regulated by the 1945 Constitution.

Although there have been many cases of human rights violations in Indonesia, but 
unfortunately the Government does not strengthen the position and function of the National 
Commission of Human Rights in the Constitution.

All these institutions are supposed to do with the empowering policy, and not the 
institutionalizing policy. Empowering policy mainly covering the strength, the institutional, 
and the control. During this time, solving the effectiveness, efficiency and control problems 
is done by creating new institutios (both permanent and ad hoc). Power or authority that is 
too fragmented or separated could be ineffective and inefficient and can cause confusion and 
uncertainty. On the other hand, it will lead to powerlessness.1

According to Soetandyo Wignjosoebroto, as cited by Ni’matul Huda, the problems that 
arise in the life of developing countries, such as Indonesia, originate from the fact that 
the growing ex-colonial countries is willing to organize the stat institutions based on the 
Constitution. The Constitution they know from former colonial countries inherited Western 
Legal System. But it failed to inherit and accept the basic constitutionalism idea on the 
supremacy of law, the limitation of state power, and the warranty of human rights. What 
happened here is not reception in complexu, but acceptance of severed Western concept of 
the state and constitutional law. The constructions and positive norms are understood and 
accepted, but the idea and the essential meaning were detached and lost.2

Strengthening the protection and enforcement of human rights for citizens is not only by 
ratifying and putting many articles regulating the rights of the citizens. But it should be 
written clearly and completely in the Constitution. The most important thing is the political 
will and the consistency to perform those provisions in the conduct of the national level. 
This cannot be separated from the establishment of a state institution whose responsibilities 
are to maintain, to perform, and to be the guardian of the realization of the recognition, 
protection, and enforcement of human rights.

1 Bagir Manan, Law Development Challenges in Indonesia, Papers on Subjects Constitutional Law and Human 
Rights, PDIH UNS, Surakarta, 2015, p. 13-14.

2 Ni'matul Huda, State Institutions in Transition Democracy, UII Press, Yogyakarta, 2007, p. 31.
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B. URGENCY INSTITUTIONAL HUMAN RIGHTS COMMISSION IN THE 
CONSTITUTION
Structuring the legal institutions and the institutionalization of clear laws by arranging 
these components, so that the development process of law can run harmoniously and 
focus more on substantial issues. Therefore, there needs to be a mechanism of integration, 
that the development of the law should include (all-encompassing) all components of the 
legal system on top, which simultaneously runs through strategic measures, ranging from 
planning the creation of rules (legislation planning), the manufacturing process (law making 
proccess), to the rule of law (law enforcement) that was built by the awareness of law (law 
awareness).3

Constitution as a container that holds something of ideas, thoughts or ideas. The idea was 
subsequently listed one by one as the content of the Constitution. Means the constitution is 
the embodiment of the ideals, for example; aspiration of the people to protect their human 
rights when in conflict with government.

In the state of law there are always legal recognition and protection of human rights. All 
men would be treated the same position in the legal, social, economic, cultural and others. 
So also in the Republic of Indonesia is guaranteed the protection of human rights under the 
provisions of law and not the whim of a person or group that became the basic of power.4

According to ECS Wade in his book “Constitutional Law”, as cited by Ni’matul Huda, that 
the constitution is a script that describes the framework and main tasks of the agencies of 
the state government and determine the main points of the workings of the bodies the. So, in 
essence, the basis of any system of government regulated in a constitution.5

Although there are state institutions established by or because they were given power by 
the Constitution, some are formed and get its power from the Act, and even some are only 
established by Presidential Decree. Hierarchy position of course depends on the degree of 
regulation according to the legislation in force. State agencies are governed and shaped by 
the Basic Law is a constitutional organ, while established under the Act is an organ of the 
Act, while only formed because of the Presidential Decree of course lower levels and the 
degree of legal treatment of the officials who sat in it.6

For those who view the state of the power angles and considered the organization of power, 
the constitution can be seen as an institution or set of principles that define how power is 
divided among several institutions of state, such as between the legislature, executive and 
judiciary. The Basic Law determines the ways in which these power centers work together 
and adapt to each other, the Constitution recording power relations within a country.7

The recognition, protection and enforcement of human rights for citizens is not necessarily 
just by ratifying and many articles that regulate the rights of citizens, but the constitution still 
must be written with clear and complete for the human rights of citizens, the most important 
thing then is the political will and consistency run those chapters in the behavior of national 
and state level, and this can not be released necessity of State institutions that maintain, run 
and oversee the realization of the recognition, protection and enforcement of human rights.

3 Muladi, Human Rights: The Nature, Concepts and Implications in the Perspective of Law and Society, Refika 
Aditama, Bandung, 2009, p. 33.

4 Didi Nazmi Yunas, Conception of the State of Law, Angkasa Raya, Padang, 1992, p. 50.
5 Ni'matul Huda, The 1945 Constitution and Amendment notion Repeat, Eagle Press, Jakarta, 2008, p. 16.
6 Jimly Asshiddiqie, Efforts to Strengthen The Indonesian National Commission on Human Rights Bill Through 

Design Commission, in www.jimlyschool.com Accessed on October 22, 2016.
7  Ni’matul Huda, Op.cit., p. 16.
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Formulation of Human Rights does not include the essential understanding of the 
responsibility (liability) human. In addition, the formulation of human rights is also most 
inviting variety of questions, among them, the first, namely the absence of State institutions 
that were born in the formulation of constitutional amendments, when it was governed by a 
separate chapter, namely Chapter XA Human Rights, which is usual in the 1945 Constitution 
each setting with “chapter” that govern institutional childbirth. Secondly, regarding Article 
28-I of paragraph (1) of the 1945 Constitution regarding the enactment of legislation that is 
retroactive.

There is a kind of understanding, both experts and designers of the constitution, that the 
rights contained in the Constitution or the Constitution is human rights or basic rights 
(fundamental rights). By placing the rights in the constitution, these rights into constitutional 
rights. Thus, the meaning of human rights is not just an assessment philosophy as natural 
rights or inalienable rights, but is part of a rule-based as “the higher law”. Then the rights 
as constitutional rights, it can not be revoked or restrictions, unless the Constitution 
or the Constitution proclaim it. Therefore strictly prohibited and may be canceled in a 
judicial manner all legislation or government action that limits or contrary to the rights as 
constitutional rights.8

Given the importance of human rights, its presence should be established in the Constitution 
or the Constitution and become constitutional rights. No exaggeration notes Richard 
Bellamy said, “where by a constitution’s task is Viewed as being to embody the substance of 
the fundamental law rather than to provide a fundamental structure for law making”. These 
new realities, and can be used to revisit the teaching of constitutional law Indonesia highly 
emphasizes the institutional aspects as taught Logemann (Staatsrecht van Indonesia).9

In the historical development of the nation and state, constitution occupies a very important 
position. Understanding and substance of the Constitution are constantly evolving along 
with the development of human civilization and the state organization. By researching 
and reviewing the constitution, can know the basic principles of the common life and state 
administration as well as the organizational structure of a particular country. Even the values   
of the constitution can be said to represent the level of civilization of a nation.

In addition to the written form, modern constitutions in the world, marked, one of them by 
confirmation or assurance arrangements protection of human rights. Constitutions adopted 
the principles of human rights, at least has been pushed to a religious ideal political system 
(constitutional) that is responsible to the masses, as confirmed in the basic or supreme law of 
the country. Here the real context of country-people relationships are tested, not only in shape  
in material the constitution of a country, but how the country implements its responsibilities 
for the respect, protection and fulfillment of human rights.10

Recognition and protection of human rights always exist in any constitution in the world, 
because it is the substance that is essential in a constitution. And regulations on human rights 
in the 1945 Constitution before the amendment contained only a few chapters, namely:
1.  About equality before the law and government; in Article 27 paragraph (1);
2.  About jobs and a decent living; in Article 27 paragraph (2);
3.  About Association, association and expression; in Article 28;

8 Bagir Manan, Point Links Constitution Concept with Constitutionalism Concept, the State of Law, Rights and 
Democracy, in the paper as a tribute Purnabakti Deputy Chief of the Supreme Court., H.M. Imron Anwari, 
Jakarta, 2014, p. 22.

9 Ibid.
10 R. Herlambang Prime Wiratraman, Constitutionalism and Human Rights: Conception The State's Responsibility 

in the Constitutional System of Indonesia, in the Journal of Legal Studies Yuridika Vol. 20 No. 1, 2005, p. 2.
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4.  About freedom of religion; in Article 29 paragraph (2);
5.  About getting instruction; Article 31.

Human rights contained in the 1945 Constitution limited in number and be formulated briefly, 
because the Constitution’s text was made at the time of independence, so it is not possible 
to create a script about human rights completely, because some figures founding fathers 
disagree about importance of human rights included in the constitution. On this Sukarno at 
that time stated: “If we really want to base our country to understand the family, the schools 
of mutual help, are clear mutual cooperation and social justice, Away with every thought 
(on Human Rights), every ideology of individualism and liberalism thereof “. Instead Hatta 
said that although the country formed a family, but still need to set some of the rights of the 
citizens, do not arise until the state power (machsstaat).11

The importance of institutional arrangements in the field of human rights in the constitution, 
so that the recognition and protection of human rights is not to be biased by the power of the 
state. One of the identity of a state of law is the guarantee and protection of human rights that 
must be respected and upheld by the organizers of the country and all its citizens. Because 
basically the rights it is God’s gift and will always be attached to the parcel of life and human 
existence itself.

In the context of constitutional law and human rights protection, normativisme approach 
is the approach make sense to promote and strengthen the institutions of human rights 
protection through adjudication rather than theoretical formalism and realism. Therefore, 
to safeguard human rights are not sacrificed so arbitrarily in the name of public interest, the 
establishment normativisme in order of adjudication of human rights is a necessity.

Protection of human rights is an absolute demand for justice for the opposite, injustice, 
unwanted. Evidence for this claim is the birth of motion as follows. First, konstitusionalisasi 
and internationalization of human rights aspects of substantive law to determine the scope 
of human rights. Second, the establishment of institutions and national and international 
mechanisms for protection both judicial and non-judicial. Third, corrective justice for the 
injustice inflicted through various practices of human rights violations both past and present 
in the form of responsibility and liability of individual players and the country.12

The first consequence of the recognition of human rights is a deeper understanding of the 
meaning of democracy. Human Rights form the cornerstone of democracy. At the time of 
forming the country, people do not let go of their human rights, such as the right to live 
their own life, thus, the people as a whole retains the right to determine this along with the 
organization of collective life in the country.13

In order dynamic state of law, the state is actively involved in efforts to create a welfare 
society. Thus the set of state functions to the implementation of the rights and obligations of 
the human rights. On the one hand the state is required to always protect the rights, but on the 
other hand are required to effectuate the purposes of the public in the form of social welfare. 
The role of the state that is double this should always be in harmony in the implementation, 
capable of guaranteeing and protecting human rights following the implementation of the 
obligations essentially for the purpose of welfare of the people themselves, if not then the 
state (government) violates human rights.

11 Miriam Budiardjo, Fundamentals of Political Science, Gramedia Pustaka Utama, Jakarta, 2014, p. 127. See also 
Moh. Mahfud MD, Primary and Constitutional Structure of Indonesia, Rineka Cipta, Jakarta, 2001, p. 138.

12 Titon Slamet Kurnia, Constitutional Rights, The 1945 Constitution and The Constitutional Court, Pustaka 
Pelajar, Yogyakarta, 2014, p. 35.

13 Adnan Buyung Nasution, Aspirations Constitutional Government in Indonesia, Socio-Legal Studies on 
Constituent 1956-1959, Pustaka Utama Grafiti, Jakarta, 2001, p. 176.
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The study of the constitution in times of constitutional change shows that the different 
forms of transition will cause various constitutional character. According to Ruti G. Teitel, 
as cited by Adi Sulistiyono, there are three possible character of the constitution, that is, 
the first, critical constitution. In this case the new constitution explicitly turn reconstruct 
constitutional order that is associated with injustice. Secondly, the constitution restorative. 
This character appears if the new constitution serves to restore normative order before the 
regime was overthrown. Third, the constitution residual. This character is born if the new 
constitution is a continuation of the previous government.14

So many laws that have been set on Human Rights from the 1945 Constitution until the 
regulations under it, including those ratified by the demands of globalization with international 
law. The most important thing then is the existence of human rights enforcement institutions 
must be empowered and strengthened in order to realize the protection and enforcement of 
human rights in Indonesia independent and fair.

The existence of the Commission as an institution directly governed by the 1945 Constitution 
will have implications, namely; reinforce its position as a state institution not only as an 
institution that is on par with state institutions such as the set for this; The Indonesian National 
Commission on Human Rights will have legal standing to be a party either as an applicant 
or respondent in a dispute on the constitutional authority of the Constitutional Court. This 
would be a solution to clarify the institutional relations between The Indonesian National 
Commission on Human Rights and other state institutions so as to avoid overlapping in 
the implementation of tasks and functions. Furthermore, emphasized the urgency of the 
existence of the Commission in the state system of Indonesia because of its duties and 
functions is the main function in the modern life of the nation that is providing protection 
and enforcement of human rights in Indonesia.

That by making the Commission as a constitutional organ would make these institutions 
become more authoritative dealing with institutions and other parties within the framework 
of the implementation of its tasks. In addition a number of powers which is owned by The 
Indonesian National Commission on Human Rights should also be strengthened and for 
more detailed settings of the institutional organization regulated by special laws.

Efforts to strengthen the institutional commission should begin by strengthening the legal 
basis of its formation is to be regulated directly by the Constitution. The procedure is the draft 
menyahuti the Fifth Amendment of the 1945 Constitution in order to make arrangements as 
well as the arrangement of the existence of The Indonesian National Commission on Human 
Rights and institutional relationships that should be governed by the Constitution.

The existence of the Commission as an institution directly governed by the 1945 will have 
implications, namely; reinforce its position as a state institution not only as an institution 
that is on par with state institutions such as the set for this; The Indonesian National 
Commission on Human Rights will have legal standing to be a party either as an applicant 
or respondent in a dispute on the constitutional authority of the Constitutional Court. This 
would be a solution to clarify the institutional relations between The Indonesian National 
Commission on Human Rights and other state institutions so as to avoid overlapping in 
the implementation of tasks and functions. Furthermore, emphasized the urgency of the 
existence of the Commission in the state system of Indonesia because of its duties and 
functions is the main function in the modern life of the nation that is providing protection 
and enforcement of human rights in Indonesia.

14 Adi Sulistiyono, State of Law: Power, Concept, and Paradigm of Moral, LPP UNS, UPT UNS, UNS Press, 
Surakarta, 2008, p. 23-25.
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That by making the Commission as a constitutional organ would make these institutions 
become more authoritative dealing with institutions and other parties within the framework 
of the implementation of its tasks. In addition a number of powers which is owned by The 
Indonesian National Commission on Human Rights should also be strengthened and for 
more detailed settings of the institutional organization regulated by special laws.

Efforts to strengthen the institutional commission should begin by strengthening the legal 
basis of its formation is to be regulated directly by the Constitution. The procedure is the draft 
menyahuti the Fifth Amendment of the 1945 Constitution in order to make arrangements as 
well as the arrangement of the existence of The Indonesian National Commission on Human 
Rights and institutional relationships that should be governed by the Constitution.

The existence of the Commission as an institution directly governed by the 1945 Constitution 
will have implications, namely; reinforce its position as a state institution not only as an 
institution that is on par with state institutions such as the set for this; The Indonesian National 
Commission on Human Rights will have legal standing to be a party either as an applicant 
or respondent in a dispute on the constitutional authority of the Constitutional Court. This 
would be a solution to clarify the institutional relations between The Indonesian National 
Commission on Human Rights and other state institutions so as to avoid overlapping in 
the implementation of tasks and functions. Furthermore, emphasized the urgency of the 
existence of the Commission in the state system of Indonesia because of its duties and 
functions is the main function in the modern life of the nation that is providing protection 
and enforcement of human rights in Indonesia.

C. STRENGTHENING FUNCTIONS AND AUTHORITY OF THE INDONESIAN 
NATIONAL COMMISSION ON HUMAN RIGHTS

The Indonesian National Commission on Human Rights that was formed in 1993 through 
Presidential Decree No. 50 of 1993, but after the fall of the New Order, the agency got a 
stronger legal basis once the expansion and strengthening of the duties and authority through 
Act No. 39 of 1999 on Human Rights. With this legislation, the Commission placed as one 
of the state institutions on par with other state agencies that serve carry out an assessment, 
research, education, monitoring and mediation of human rights. In addition the Commission 
authority to perform the functions of monitoring the cases of human rights violations also 
expanded with the authority to call witnesses by force.15 It is as stated in Article 95 of Law 
No. 39 of 1999 which states “if a person who called did not come before or refuse to give 
testimony, the Commission may request assistance from the Chairman of the Court for the 
fulfillment of the call by force in accordance with the provisions of the legislation”.

In addition, the Commission is also authorized to conduct investigations into human rights 
violations are severe with the issuance of Law No. 26 of 2000 on Human Rights Court. In 
conducting this investigation the Commission may establish an ad hoc team comprising the 
Commission and the public.

Furthermore, The Indonesian National Commission on Human Rights in Law No. 40 of 
2008 on the Elimination of Racial and Ethnic Discrimination, get an additional form of 
supervision authority. Where surveillance is a series of actions taken by the Commission 
to evaluate government policies both central and local levels which is done regularly or 

15 Suparman Marzuki, Political Tragedy of Human Rights Law, Pustaka Pelajar and Pusham UII, Yogyakarta, 
2011, pp. 229.
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incidental by monitoring, for facts, assess for and find whether there is a racial and ethnic 
discrimination are followed up with recommendations.

In fact, for over fifty years of age of the Republic of Indonesia, the implementation of 
the respect, protection, or the promotion of human rights is far from satisfactory. This is 
reflected in events such as unlawful arrest, kidnapping, torture, rape, forced disappearances, 
killings, burning of homes and places of worship, and even attacks on religious leaders and 
their families. In addition, there is also abuse of power by public officials and state officials 
who are supposed to be law enforcement, security maintenance, and protector of the people, 
but rather to intimidate, mengaiaya, eliminating forced and / or loss of life.16

The issue of the number of the results of investigations that have been carried out by the 
Commission are still stuck in the Attorney, this is caused by the institutional relationships 
constructed by the Act. No. 26 Year 2000 on Human Rights Court between The Indonesian 
National Commission on Human Rights as a pro-judicial investigators and Attorney General 
who is the investigator for cases of gross human rights violations.17 According Enny 
Suprapto, the separation of the implementing agency investigation function, the function 
of investigation and prosecution of serious human rights violations such as in the Act. No. 
26 of 2000 that resulted in ketidaklancaran relationship between the two institutions that 
perform these functions are The Indonesian National Commission on Human Rights and the 
Attorney General.

However, it should be noted that the relationship was not solely caused by the separation of 
the “physical” between the implementing agencies function investigations on the one hand 
and the executive functions of investigation and prosecution, on the other, but rather by the 
often unequal perceptions of each party regarding the problems they handle, ie gross human 
rights violations, and its various aspects.18

Seeing a number of authority possessed by The Indonesian National Commission on 
Human Rights spread into several laws such as the above, then it shows the lack of an 
institutional design The Indonesian National Commission on Human Rights complete and 
comprehensive. Impressed powers possessed by the Commission as patchy and not as an 
authority systemically inherent to the institution mandated goal associated with him.

Relation to their position, the Commission is a unique institution because in the Act. No. 39 
of 1999 on Human Rights, its position is defined by the term agency that “the level of state 
institutions”. The setting position of the Commission as an institution that “the level of state 
institutions” has created an interpretation. Because what is a formulation like that? Is the 
level of state institutions mean the Commission is a state institution or not. This led to the 
unclear status of the institution in the state system on Indonesia.

That Commission III of the House of Representatives on 14 September 2015 conduct a 
Public Hearing (RDPU) with The Indonesian National Commission on Human Rights and 
the National Commission for Women to discuss the evaluation of the budget during the 
budget period 2015-2016. The Indonesian National Commission on Human Rights deliver 
and Program Performance Reports, among them: there were 5,643 public complaints to 
the Commission relating to the issue of human rights violations, where institutions most 

16 Ni'matul Huda, Indonesia Constitutional Law, RajaGrafindo Persada, Jakarta, 2005, p. 224.
17 Ifdhal Kasim, the Commission and the Challenge Today, Dignitas Journal of Human Rights: Human Rights and 

Transitional Reality, Elsam, Jakarta, 2011, pp. 81.
18 Enny Suprapto, Revisited Act. No. 26 Year 2000 on Human Rights Court, Paper presented at the Human Rights 

Training Advanced for Lecturer of Law and Human Rights, organized by the Centre for Human Rights Studies, 
Islamic University of Indonesia (PUSHAM UII) in cooperation with the Norwegian Centre for Human Rights 
(NCHR) University of Oslo, Yogyakarta, 8-10 June 2011, p. 23-26.
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often receive complaints from the public are the police agencies. Realization of budget 
absorption has reached 47% during the period from January to September 2015. For 2016, 
the Commission proposed to the Commission III to provide additional funds amounting 
to Rp. 46.268926 billion; which will be channeled largely to the National Commission for 
Women Rp. 43 billion.19

In the view of the Commission on the situation of human rights in 2013 and the challenges 
in 2014, said reports on complaints of violations should be done police as much as in 1785, 
the corporation 937, 828 national and local government, and the judiciary as many as 485 
cases.20

The Commission if it is institutionally independent and strong it will be difficult to resolve 
complaints and cases dealing with other state agencies more independent and strong.

When confronted with the lack of a budget to The Indonesian National Commission on 
Human Rights also can lead to ineffective, can be seen from the burden of functionality 
and performance that are not comparable to the recognition of these institutions. The 
Commission complain about it; The current government has not been optimal in support 
through budgetary policy to ensure the Commission as a leading sector in education and 
human rights education. The institutional capacity of the Commission is now shrinking 
as a “fireman” on public complaints related to human rights violations. The government 
should give full support and leverage against the Commission for the prevention and pre-
emptiv in reducing human rights violations through education and training as a human rights 
awareness efforts for the community and the entire government apparatus.21

The Indonesian National Commission on Human Rights is different from the pre-reform 
period, then after the reform era the Commission must face new working environment, the 
environment is spacious and open democracy. In the new work environment, the need for 
the enforcement of human rights and climate of respect towards the dignity of our fellow 
human beings in the society, nation and the state are becoming increasingly feels important 
and serious, given the democratic system without a balanced and accompanied by upright 
and respect for human rights humans actually creating a climate of democracy is merely 
procedural and formal, without authenticity. To that end, the Commission as a state institution 
specially established initially by the New Order Government by Presidential Decree and 
then enhanced status under the Act. No. 39 in 1999, needs to be further strengthened his 
position and authority in accordance with a passion for the promotion, fulfillment, respect 
and protection of human rights contained in the 1945 Constitution, particularly by adopting 
almost all human rights instruments International through the Second Amendment of the 
1945 Constitution in 2000.22

Progressive enforcement of human rights law can not be released by law enforcement 
institutions of human rights itself. More certain legal status, independence, power, and clear 
direction of its authority, the greater the potential for the institutions to take steps progressive 
law enforcement. But on the contrary, increasingly unclear legal basis and authority, as well 
as the independence of the institution, it would be difficult encourages human institutions 
and law enforcement was acting progressively. Therefore, institutional reform is expected to 
create a situation conducive supporting human institutions and progressive law enforcement 

19 http://wikidpr.org. Accessed on October 2, 2016.
20 www.komnasham.go.id. Accessed on October 5, 2016.
21 Ibid.
22 Jimly Asshiddiqie, Efforts to Strengthen National Human Rights Commission Bill Through Design Commission, 

in www.jimlyschool.com Accessed on April 22, 2016.
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to enforce the law to protect human rights.23

Considering the authority of the Commission as investigator pro-judicial in cases of gross 
human rights violations in contact with other state institutions, such as Parliament, the 
Attorney General and the Supreme Court, then if there is a dispute with the state institutions 
are related to each authority, can not be resolved by The Constitutional Court because the 
Commission was not called as a state institution as well as the Judicial Commission or 
the Constitutional Court.24 Including Similarly, if the tangent with the Government or the 
President, as it must submit a report of findings and studies conducted by The Indonesian 
National Commission on Human Rights to the President.

D. STUDY OF STRENGTHENING NATIONAL HUMAN RIGHTS COMMISSION 
OF SOUTH AFRICA AND THAILAND
State of South Africa and Thailand are examples that have entered his Commission in the 
constitution, so that his position is becoming stronger. This reinforcement is important, as 
a firm commitment form the State to provide protection and enforcement of human rights 
in Indonesia to be more independent, effective and fair. Raising the status of a legal basis 
to the level of the constitution would provide constitutional guarantees for the institution 
or commission on human rights to be able to function more robust against human rights 
violators and criminals.

In Thailand’s Constitutional changes have to load the National Commission on Human 
Rights under Article 256 and Article 257 paragraph (1) to paragraph (9). One of Thailand’s 
National Human Rights Commission the authority contained in Article 257, namely: Article 
257. The National Human Rights Commission has the powers and duties as follows: (1) to 
examine and report on the commission or omission of acts which violate human rights or 
which do not comply with obligations under international treaties to which Thailand is a 
party, and propose appropriate remedial measures to the person or agency committing or 
omitting such acts for taking action. In the case where it appears that no action has been 
taken as proposed, the Commission shall report to the National Assembly for further action; 
(2) to present the matter together with opinion to the Constitutional Court as provided by 
the organic law on procedure of Constitutional Court in the case where the Commission 
agrees with the complainant that the provisions of certain law affect human rights and are 
constitutionality of which is at question.25

As for the South African Constitution has full also regulates the Commission on Human 
Rights enshrined in the constitution, namely: Functions of South African Human Rights 
Commission. 184. (1) The South African Human Rights Commission must: (a) promote 
respect for human rights and a culture of human rights; (b) promote the protection, 
development and attainment of human rights; and (c) monitor and assess the observance 
of human rights in the Republic. (2) The South African Human Rights Commission has the 
powers, as regulated by national legislation, necessary to perform its functions, including 
the power: (a) to investigate and to report on the observance of human rights; (b) to take 
steps to secure appropriate redress where human rights have been violated; (c) to carry out 
research; and (d) to educate. (3) Each year, the South African Human Rights Commission 
must require relevant organs of state to provide the Commission with information on the 

23 Suparman Marzuki, The Human Rights of Court in Indonesia; Impunity Perpetuates, Erlangga, Jakarta, 2012, 
p. 255.

24 Suparman Marzuki, Political Human Rights of Law, Erlangga, Jakarta, 2014, p. 257.
25 www.nhrc.or.th. Constitution of the Kingdom of Thailand, Accessed on October 29, 2016.
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measures that they have taken towards the realisation of the rights in the Bill of Rights 
concerning housing, health care, food, water, social security, education and the environment. 
(4) The South African Human Rights Commission has the additional powers and functions 
prescribed by national legislation.26

In celebration of 20 years of the Constitution of South Africa in 2016, the South African 
Human Rights Commission released, that: During 2016, South Africa will celebrate 20 years 
of the Constitution since the final version of  the South African Constitution was adopted in 
1996. Our Constitution and its Bill of Rights is regarded as one of the most progressive in 
the world. The Constitution protects our right to vote, our freedom of speech, our right to 
access basic education and our right to be treated equally in addition to many other rights. 
However, many South Africans appear to be unable to connect the rights contained in the 
Constitution with the freedoms they enjoy in post-apartheid South Africa. A recent study 
suggests that 90% of South Africans have never read the Bill of Rights.27

During 2016 – the year in which we celebrate the 20th anniversary of the adoption of our 
Constitution – take a few minutes to read the Constitution and broaden your knowledge on 
your rights and the rights of other South Africans. It is imperative that we engage with the 
Constitution – we need to understand what this important document can do to protect our 
rights but also to recognise and understand its limitations. Reading the Constitution is only 
the beginning – ultimately, we should all strive to implement its human rights values in our 
personal lives, within our families and our communities.28

What a long history of poor recognition, protection and enforcement of human rights in 
Thailand and South Africa with murder and war and apartheid, until the country is finally 
amended konstisinya that brings these two countries are recognized as a country that gives 
color to the recognition and protection of comprehensive human rights in its constitution 
because of the existence of human rights institutions.

E. CONCLUDING REMARKS
1. The urgency of The Indonesian National Commission on Human Rights arrangement in 

the Constitution. It will strengthen the human rights institution as an independent state 
institution, so that is proportional with its functions and powers. Due to its establishment 
as an institution for promoting and protecting human rights, it should be considered very 
important to be present in the Constitution. Moreover, the source of constitutional law 
is not only limited to the written constitution. It is very important to understand that the 
existence is recognized as a state institution by the 1945 Constitution, so the authority 
and existence become stronger because it will be equivalent to other state institutions 
regulated under the 1945 Constitution. At the end, it will be expected to bring a strong 
authority when dealing with human rights violations and crimes committed by state 
officials, so it is not co-opted and bias between the authority and status. Furthermore, 
when the institution has entered and recognized in the 1945 Constitution, in case of 
dispute of authority with other state institutions, it will enter into a dispute between 
state institutions that will be the authority of the Constitutional Court of the Republic of 
Indonesia to decide.

2. Strengthening the functions and authority of The Indonesian National Commission on 
Human Rights as one of the state institutions that function carried out the assessment, 

26 www.sahrc.org.za The Constitution of the Republic of South Africa, 1996. Accessed on October 29, 2016.
27 www.humanrights.org.za Accessed on October 29, 2016.
28 Ibid.
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research, education, monitoring, and mediation of human rights. Besides strengthening 
the authority of the Commission in performing the function of monitoring the cases of 
human rights violations also expanded with the authority to call witnesses by force. 
Other authority in the form of supervision, where supervision is a series of actions taken 
by the Commission with the intention to evaluate the Government’s policies, both central 
and local levels, which is done regularly or incidental by monitoring, facts finding, 
assess for and find whether there is discrimination of race and ethnicity, to be followed 
up with a recommendation. In addition, the Commission is also authorized to conduct 
investigations of crimes against humanity. The number of the results of investigations 
that have been carried out by the Commission are still stuck in the Attorney, this is caused 
by the institutional relationship between the Commission as a pro-judicial investigators 
and Attorney General who is the investigator for cases of crimes against humanity. The 
separation of the agencies with functions to investigate and to prosecute the crimes 
against humanity cases resulting in the disharmonization on the relations between the 
two institutions that perform these functions, ie The Indonesian National Commission 
on Human Rights and the Attorney General.

3. Indonesia should learn from the strengthening of the National Commission of Human 
Rights in South Africa and Thailand, which has strengthened its Commission on 
the Constitution as a permanent institution, and has full authority in the promotion, 
protection, and enforcement of human rights in a broader spectrum.
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ABSTRACT

The problem arises when President and his Vice state an oath. However, those oaths do not 
have relationship to the obedience of President and his Vice for The Constitution of Republic of 
Indonesia 1945. The positions of God on the oath are as an object and as a way out by removing 
it in the various types of regulations. Then, another way knows the position of God in the oath by 
socializing it that an oath has lower position than a vow, but a vow has higher law consequence 
if the offenders violate it. As concrete evidence, it is required to include the phrase “Asking 
an apologize when breaking the promise in front of public” in a promise and impose a social 
sanctions
Keywords: God, the Oath, President, Human Rights and Social Justice 

1 Write up the name of God [Christ] in some spot and setup His image opposite and you will see which will be 
most reverenced. Painting comprehends in itself all the forms of nature, while you have nothing but words, 
which are not universal as form is, and if you have the effects of the representation, we have the representation 
of the effects. Take a poet who describes the beauty of a lady to her lover and a painter who represents her and 
you will see to which nature guides the enamoured critic. Certainly the proof should be allowed to rest on the 
verdict of experience. You have ranked painting among the mechanical arts but, in truth, if painters were as apt 
at praising their own works in writing as you are, it would not lie under the stigma of so base a name. If you call 
it mechanical because it is, in the first place, manual, and that it is the hand which produces what is to be found 
in the imagination, you too writers, who set down manually with the pen what is devised in your mind. And if 
you say it is mechanical because it is done for money, who falls into this error—if error it can be called—more 
than you? If you lecture in the schools do you not go to whoever pays you most? Do you do any work without 
pay? Still, I do not say this as blaming such views, for every form of labour looks for its reward. And if a 
poet should say: "I will invent a fiction with a great purpose," the painter can do the same, as Apelles painted 
Calumny. If you were to say that poetry is more eternal, I say the works of a coppersmith are more eternal still, 
for time preserves them longer than your works or ours; nevertheless they have not much imagination [29]. 
And a picture, if painted on copper with enamel colours may be yet more permanent. We, by our arts may be 
called the grandsons of God. If poetry deals with moral philosophy, painting deals with natural philosophy. 
Poetry describes the action of the mind, painting considers what the mind may effect by the motions [of the 
body]. If poetry can terrify people by hideous fictions, painting can do as much by depicting the same things 
in action. Supposing that a poet applies himself to represent beauty, ferocity, or a base, a foul or a monstrous 
thing, as against a painter, he may in his ways bring forth a variety of forms; but will the painter not satisfy 
more? are there not pictures to be seen, so like the actual things, that they deceive men and animals?, can be 
read on Leonardo Da Vinci. (2004). The Notebooks of Leonardo Da Vinci. The Project Gutenberg EBook of The 
Notebooks of Leonardo Da Vinci, Complete by Leonardo Da Vinci. p. 531.6.

 The laws governing inheritance are quite unknown; no one can say why the same peculiarity in different 
individuals of the same species, and in individuals of different species, is sometimes inherited and sometimes 
not so; why the child often reverts in certain characters to its grandfather or grandmother or other much more 
remote ancestor; why a peculiarity is often transmitted from one sex to both sexes or to one sex alone, more 
commonly but not exclusively to the like sex. It is a fact of some little importance to us, that peculiarities 
appearing in the males of our domestic breeds are often transmitted either exclusively, or in a much greater 
degree, to males alone, can be read on Charles Darwin. (2013). The Origin Of Species.The Project Gutenberg 
EBook of On the Origin of Species. p. 48.3.
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A.  INTRODUCTION
In Article 1 paragraph (3) The Constitution of Republic of Indonesia 1945 (CRI 1945), it is 
stated that Indonesia as a law state. It can be seen that law is the main point in Indonesia, 
even the basic foundation of its country is Pancasila. It confirms that Pancasila is the main 
essences due to there are many types of religion and belief in Indonesia. If there is only one 
religion which enforces Godhead in state, so the justice will not necessary to be created. 
However, its percentage can be higher than a pluralist state (it is not the same as pluralism). 
The power element of Godhead based on law can be seen on Article 9 paragraph (1) of CRI 
1945 that: 

The Oath of the President (Vice President): 

“In the name of God, I swear to fulfill the obligations of President of Republic Indonesia 
(Vice President of Republic Indonesia) as well and as fair as possible, holding fast to the 
basic law and run all laws and also its regulations as straight as possible and dedicated 
to homeland and nation.”

The Pledge of President (Vice President):

“I solemnly pledge to fulfill the obligations of President of Republic Indonesia (Vice 
President of Republic Indonesia) as well and as fair as possible, holding fast to the basic 
law and run all laws and also its regulations as straight as possible and dedicated to 
homeland and nation.”

The essence of the oath indicates that the requirements presented in the regulations have a 
lower position. It can be seen in Article 5 letter of the Act of Republic of Indonesia Number 
42 of 2008 concerning the elections of President and Vice President (Legislation No. 42-
2008) that:

“The requirement to become a President and Vice President candidate was cautious to 
God Almighty”.

Indirectly, the oath that is written in Article 9 paragraph (1) of CRI 1945 is contrary with 
the terms of Article 5 letter of the Legislation No. 42-2008 because it contained the actual 
meaning of the Godhead. 

B.  DATA ANALYSIS AND RESEARCH FINDINGS
1. Oath in the Catholic Church

In the theory of Catholic Church,2 it is explained that a subsection should be interpreted 
based on its context. Mt 5.34-35 located in the context of Jesus sermons on the Mount 
of Jesus. In this passage, He teaches a principle of religious life to His followers. In 
addition, Jesus also uses hyperbole language in expressing His doctrine. Therefore, 

2 Author distinguishes the doctrine of Christian Church and Catholic Church with the purpose of showing 
the existence of supporting the Restoration of Unity among all Congregation of the Christian is one of 
the main purposes of Second Vatican Council. As established by Jesus Christ is the one and only Church. 
Meanwhile, many fellowship of Christian present himself as an inheritage of the legacy of the true of Jesus 
Christ for mankind. All of them claim become as students of God, but they have different views and take 
different ways also, as if Christ himself is divided. An understanding of this can be seen in the document 
of Second Vatican Council (1662-1965). Authors also limits an idea for do not interpret Bible in private 
because it does not relevant with The Power of Church Teaching or which is called as Magisterium, but it 
can give an idea that can be accounted scientifically (relevant with jurisprudence). 

 Magisterium is a Pope in association with all Bishop. They become the rightful heir of The Apostles Saint 
Peter’s led. In Dei Verbum Number 12, Second Vatican Council reaffirmed this matter that, “all judgement 
of Church, which runs of the command and divine duties to maintain and interpret the word of God”, can 
be read on H Pidyarto. (2013). Mempertanggungjawabkan Iman Katolik. Malang. Dioma. p. 40.
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we should not only be focused on those verses, but we are trying to comprehend the 
actual meaning of Jesus’ speech. In Mt 6.6 Jesus says, “But when you pray, go to your 
room, close the door, and pray to your Father, who is unseen. And your Father, who 
sees what you do in private, will reward you”. Does it mean we should not pray in 
public? Obviously not! Actually, the statement of Jesus is like to denounce the practice 
of hypocrites who love to show off themselves while praying. Other example in Mt 
5.39 Jesus says “But now I tell you: do not take revenge on someone who wrongs you. 
If anyone slaps you on the right cheek, let him slap your left cheek too”. However, why 
Jesus when he is slapped by the guard House of Hanas, he does not give his cheek to the 
other, but he proposes a protest, “When Jesus said this; one of the guards there slapped 
him and said, “How dare you talk like that to the High Priest!” Jesus answered him, “If 
I have said anything wrong, tell everyone here what it was. But if I am right in what I 
have said, why do you hit Me?” (Jn 18.22-23). Thus, the statement of Jesus on Mt 5.39 
actually it only aims to teach people in order to not to be excited in revenge. For other 
example, does Mt 5.29-30 command to us that we actually cut our hands or gouge our 
eyes out if our limbs make us do a sin? It is not, isn’t it? Well, in the same spirit, we need 
to interpret statement of Jesus concerning to oath. The focus Jesus’ words are not only 
an oath as an oath itself, but the honesty and the truth of Christian’s words. If a Christian 
says “yes”, it should mean “yes” and if he says “no”, so it means “no”. Then, the oath 
actually is no need to exist or anything exaggeration.

Second reason, Paul always pronounces his utterances that are essentially are an oath on 
his letters. Does the meaning of swearing itself is calling God (or something else) as a 
witness to emphasize the truth of his utterances are able to be believed? Well, let us see 
on Paul’s words below:
1. 2 Co 1.23, “I call God as my witness – He knows my heart! It was in order to spare 

you that I decided not to go to Corinth”.
2. 2 Co 11.11, “Do i say this because I don’t love you? God knows I love you!”
3. 2 Co 11.30-31, “If I must boast, I will boast about things that show how weak I am. 

The God and the Father of the Lord Jesus – blessed be his name forever! – knows 
that I am not lying.”

4. 1 Th 2.5, “For we brought the Good News to you, not with words only, but also with 
power and the Holy Spirit, and with power and the Holy Spirit, and with complete 
conviction of its truth. You know how we lived when we were with you; it was for 
your own good.”

Ideally, a Christian does not need to swear. However, he is capable of swearing in certain 
situations, especially if there is another law (the law state) which requires it.3

2.  The Essence of Oath Based On Loyalty

As it has been written on Introduction that the oath which is written on Article 9 
paragraph (1) of CRI 1945 is contrary to the term of Article 5 letter the Legislation No. 
42-2008 due to it contains an actual meaning of Godhead inside it. The empirical fact 
does not indicate that by swearing, a person have moral norms which appropriate with 
behavior norms.

3 The article is directly quoted from H Pidyarto. (2013). Mempertanggungjawabkan Iman Katolik. Malang. 
Dioma. p. 128-131. The author also adds that what is not written in the legislations and regulations are always 
obliged to adhered – because if it did, then there will be injustice happens in society. Therefore, there is judicial 
review submitted to The Constitutional Court of Indonesia and The Supreme Court of Indonesia. By existence 
of judicial review, it will give legal certainty toward the meaning of a text which is contained in the laws and 
regulations. 
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The essence of an oath4 on Article 9 paragraph (1) of CRI 1945 shows that the 
requirements which are required on Article 5 the Legislation No. 42-2008:
The terms to become a Presidential and Vice Presidential candidates are:
a. Devoting to God Almighty;
b. Indonesian citizen since birth and has never received citizenship because his own 

will; 
c. Never betraying to the state as well as done criminal acts of corruption and other 

heavy criminal offence
d. Other else;
e. They are able to execute duties and obligations as President and Vice President 

physically and spiritually;
f. Living in territory of Indonesia;
g. Having reported his fortune to the agencies which organizes wealth report authorized 

state;
h. The candidates do not currently have a dependent individual in debt and/or legal 

entities who become financial responsibility to the detriment of the country;
i. The candidates are not being declared bankrupt by court decision;
j. Never commit a reprehensible;

4 Please read: All therefore that can be done between two men not subject to civil power is to put one another 
to swear by the God he feareth: which swearing, or oath, is a form of speech, added to a promise, by which 
he that promiseth signifieth that unless he perform he renounceth the mercy of his God, or calleth to him 
for vengeance on himself. Such was the heathen form, Let Jupiter kill me else, as I kill this beast. So is 
our form, I shall do thus, and thus, so help me God. And this, with the rites and ceremonies which every 
one useth in his own religion, that the fear of breaking faith might be the greater. By this it appears that 
an oath taken according to any other form, or rite, than his that sweareth is in vain and no oath, and that 
there is no swearing by anything which the swearer thinks not God. For though men have sometimes used 
to swear by their kings, for fear, or flattery; yet they would have it thereby understood they attributed to 
them divine honour. And that swearing unnecessarily by God is but profaning of his name: and swearing 
by other things, as men do in common discourse, is not swearing, but an impious custom, gotten by too 
much vehemence of talking. It appears also that the oath adds nothing to the obligation. For a covenant, 
if lawful, binds in the sight of God, without the oath, as much as with it; if unlawful, bindeth not at all, 
though it be confirmed with an oath. Thomas Hobbes of Malmesbury London. (1651). Leviathan or the 
Matter, Forma, & Power of a common-wealth Ecclesiasticall and Civill. London. Andrew Crooke, at the 
Green Dragon in St. Pauls Church-yard. p. 99-89.

 As literature comparison, it can be seen in the works of Thomas Hobbes. (1651). De Cive. London. J.C. for R. 
Royston, at the Angel in Ivie−Lane. p. 17 and 39. Whence it followes, that an Oath must be conceived in that 
forme which he useth, who takes it; for in vain is any man brought to Swear by a God whom he beleeves not, 
and therefore neither feares him. For though by the light of nature it may be known that there is a God, yet 
no man thinks he is to Swear by him in any other fashion, or by any other name than what is contain'd in the 
precepts of his own proper, that is, (as he who Swears imagines) the true Religion. And therefore there is some 
security for Subjects in the Oaths which princes take. Next, if he could justly doe it, or that he made no account 
of his Oath, yet appeares there no reason why he should desire it, since he findes no good in it. But it cannot be 
deny'd but a prince may sometimes have an inclination to doe wickedly; but grant then that thou hadst given 
him a power which were not absolute, but so much onely as suffic'd to defend thee from the injuries of others, 
which, if thou wilt be safe, is necessary for thee to give; are not all the same things to be feared? For he that 
hath strength enough to protect all, wants not sufficiency to oppresse all. Here is no other difficulty then, but 
that humane affaires cannot be without some inconvenience. And this inconvenience it self is in the Citizens, 
not in the Government; for if men could rule themselves, every man by his own command, that's to say, could 
they live according to the Lawes of Nature, there would be no need at all of a City, nor of a common coercive 
power. Secondly, they object, That there is no Dominion in the Christian world Absolute; which indeed is not 
true, for all Monarchies, and all other States, are so; for although they, who have the chief Command, doe not 
all those things they would, and what they know profitable to the City, the reason of that is not the defect of 
Right in them, but the consideration of their Citizens, who busied about their private interest, and carelesse of 
what tends to the publique, cannot sometimes be drawn to performe their duties without the hazard of the City. 
Wherefore princes sometimes forbear the exercise of their Right, and prudently remit somewhat of the act, but 
nothing of their Right.
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k. The candidates have registered as a voter;
l. The candidates have a Basic Taxpayer Number (NPWP) and has been carrying out 

the obligation to pay taxes for 5 (five) years as evidenced by the notice of Annual 
Income Tax, Taxpayer Private Person;

m. Never served as President/Vice President for twice times at the same position; 
n. Be loyal to Pancasila as basic foundation of state, The Constitution of Republic of 

Indonesia 1945, and the aim of proclamation, August 17th, 1945;
o. Never was sentenced to prison based on court decision that it has been legally 

binding for committing a criminal offense which is liable to a criminal prison for 5 
(five) year or older;

p. The age of candidates at least 35 (thirty five) years;
q. The candidates must have lowest education background at least high school, 

vocational middle school and Madrasah Aliyah (Moslem School) or any other form 
of equal education centers with those school;

r. The candidates are not as a former or a member of the banned organization like 
Indonesian Communist Party includes its mass organization or a person who 
directly involve on Communist Movement (G 30 S PKI);

s. Must have vision, mission and programmed in implementing Republic of Indonesia 
Government.

The fatal errors occur when the terms above apply before public election of President 
and President is held. It means that when the candidates passed the test, so automatically 
he has already passed the feasibility test of all component of society. The logic thinking 
appears when the candidates become as President/Vice President and states an oath 
which is written on CRI 1945, so it invalidates the requirements that written on Article 
5 the Legislation No. 42-2008. 

There is no guarantee the obedience of President and Vice president is running their 
duties as Chief and Deputy of Executives by declaring an oath. The weakness of law 
appears because the presence of oath. Someone tries to obey with his oath whereas; 
referring to philosopher ideas that a conscious human recognizes that they cannot do 
anything as well as their will. They have to appreciate the presence of others that they 
do not expect. It is caused that people is a form of existence which have a freedom 
inside themselves. Human should be realized that the presence of others can actualize 
their responsibility, although others as a hell for his fellow man.5 According to authors, 
the statement of Jean Paul Sartre says that human tries to show their ability inside 
their weakness. The President or Vice President will certainly strive to be aware of his 
position with the oath or not. 

For other contradiction, the president and Vice President will do prohibition acts which 
have already stated on Article 7 of CRI 1945 that can cause another contradiction. 
Based on the law, those prohibition acts will annulled all oath which have already said 
in the beginning of post even he has said it. Moreover, according to religious norms, he 
was guilty toward god, although he still denies it until the charges against to President 
and Vice President. In the context of an oath, God become feared and not to be obeyed 
person. God also as immediately as an object where as if the object bring the fear out 
until the obedience of person is not because his awareness, but it is caused due to his 
fear itself. For author, the power of oath on CRI 1945 is just as a sign that human were 
the men who confess God as it expressed based on the first term that is devoting to God 
Almighty.

5 Armada Riyanto. (2011). Aku & Liyan Kata Filsafat dan Sayap. Malang. Widya Sasana Publication, p. 82-83.
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God is belongs to all living things. He creates it all, so any human should not restrict 
anyone become a President or Vice President. Limiting means that it will create a layer 
which becomes the President or Vice President is only belongs to a group of human. 

The understanding of oath must distinguish with the meaning of vows. According to 
Catechism of the Catholic Church, says that:

2101 “On many occasions, a Christian is asked to pronounce a pledge to God. Baptism 
and Confirmation, Marriage and Ordination always relates to the kinds of pledge. Due 
to his personal devout, a Christians are able to promise on one deed, one prayer, one 
charity, one pilgrimage or any sort of thing to God. By fulfilling a promise was made to 
God, so it has been proved the respect should be given to Majesty of God and also the 
Love of loyalty of God.

2102 “Vow, is a promise to God made with unanimous determination and free of 
anything that might be possible and preferable, it must filled for the virtue of religion”.6

In the doctrine of Catholic Church, vows is more oriented to all nuns, monks and 
also oriented to Jesus. Of course, those vows have orientation to oath which uttered 
by President and his Vice due to the philosophy is known that Presidential and Vice 
Presidential as a political office, while monk is a personal call to serve God deeply. 

3.  The Essence of Oath Based on Law

Referring to Article 434 paragraph (1) Explanation Draft of the Act of Republic of 
Indonesia Draft concerning Wetboek van Strafrecht edition in 2008.  It is expressed that 
“equal with “oath” is a promise or statement that amplifies something required by laws 
and regulations as the change of oath. The untruth of the false information referred to 
this article should be known by the person.” 

Difference notions is found on Article 434 paragraph (3) Draft of the Act of Republic 
of Indonesia concerning Wetboek van Strafrecht edition in 2010 means “It is equated 
with those oath based on paragraph (1) is the affirmation of promise or statement which 
is required according to the provisions of the applicable laws and regulations or the 
substitute for an oath”. Meanwhile, on Article 434 paragraph (3) Draft the Act of Republic 
of Indonesia concerning Wetboek van Strafrecht edition in 2013 means “It is equated with 
those oath based on paragraph (1) is an affirmation promise or declaration that is required 
based on the provisions of the applicable laws and regulations or being a substitution of 
an oath”. Referring to an idea of laws draft, an oath is equal with a promise because they 
have the same power of law which is binding anyone who utters it. 

If we read carefully, there is other problem on Presidential Pledge (Vice President) at 
Article 9 paragraph (1) of CRI 1945, so the pledge is lack of clarity in its allocation. The 
pledges do not have causal relationship expressly with an oath on it. This pledge is only 
words without any clear evidence. It is important in understanding the human level as 
him without any pressure of various things. It can be implied when President and his 
Vice President have been qualified become a candidate for President and Vice President, 
and then he automatically has qualified to be a President and Vice President. 

For author, the understanding of qualification sense is referring to the term in general 
or general assessment in the form of public response to President and his Vice, their 
representative during the campaign and reviewing the previous candidates towards 
the environment surrounding communities. In science, those ways cannot be justified 

6 Catechism of the Catholic Church which arranged related to Second Vatican Council, Katekismus Indonesia 
Online, V0.2 [No.1-800] ---- (07/2005).
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scientifically, but it can give an idea that an applicable law in society tend to create a 
justice. 

Quoting from Ulpianus idea says that justice gives to each person who becomes a debt.7 
The statement firmly recognizes the right of each person to the other, as well as what 
was supposed to be a part of it and vice versa. Then, according to philosophical idea 
says that essence precedes existence is a necessity in the form of law. 

C.  Conclusion and Suggestion
Based on the discussion, it can be known that by saying an oath of President, it does not 
necessarily bring an attitude of obedience to the law because God as an object in the oath. 
Indeed, it is contrary to the idea that God is something purely material8 because no one was 
able to explain in details what will happen after death. Therefore, either agnostics or atheism 
still remains adherents admit the existence of God indirectly. Reading an oath of President 
or Vice President does not necessarily indicate the personality of the President or Vice itself 
because there is obscurity of meaning occurs in the oath, which refers to as moral norms, 
religious norms and legal norms.  

The best solution in addressing the completion of the Presidential or Vice President’s oath 
can be done by several ways, such as:
1. Removing an oath of the president or vice president and other officials in various types of 

regulation. Instead, it just brings an appointment up without using the phrase “God” on 
it although the position of God9 as a subject. It is important because people consciously 
acknowledging that God is something who has the power of human.

2. It need for socialization that an oath has lower position than a vows, it is caused that 
vows have higher legal consequences if the offender violated it than an oath. There is 
not only the physical sanction they achieve, but rather leads the inner sanction of the 
perpetrators themselves. Thus, the understanding should be socialized to general public. 
As concrete evidence, it is important to include the phrase “Asking an apologize when 
breaking the promise in front of public” in a promise and impose social sanction as 
it does in the United States that is cleaning up the public places or working in social 
institutions in a certain period of time. The enforcement of these sanctions is not aimed 
at giving physical abuse, but it leads to feel a guilty due to a mistake he has done.

3. Validity of an oath still remains related to everything which connects with the Court.

7  H Edy Susanto. (2014). Karakteristik Tindak Pidana Pemilihan Umum 2014. Surabaya. CV. R.A.De.Rozarie, 
p. 32.

8  Author shows the meaning of agnostic because agnostics have a higher complexity than atheism related to 
God. In order to understand more, it can be seen in Richard Dawkins. (2013). The God Delusion. Banana. As 
literature comparison, it can be seen in the works of Rm. Franz Magnis Suseno, SJ.

9 It is not unknown to me how many men have had, and still have, the opinion that the affairs of the world are in 
such wise governed by fortune and by God that men with their wisdom cannot direct them and that no one can 
even help them; and because of this they would have us believe that it is not necessary to labour much in affairs, 
but to let chance govern them. This opinion has been more credited in our times because of the great changes 
in affairs which have been seen, and may still be seen, every day, beyond all human conjecture. Sometimes 
pondering over this, I am in some degree inclined to their opinion. Nevertheless, not to extinguish our free will, 
I hold it to be true that Fortune is the arbiter of one-half of our actions,(*) but that she still leaves us to direct the 
other half, or perhaps a little less, can be read on Nicolo Machiavelli. (2012). The Prince. The Project Gutenberg 
EBook of The Prince. p. 204.1.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 216

BIBLIOGRAPHY

Catechism of the Catholic Church which arranged related to Second Vatican Council, Katekismus 
Indonesia Online, V0.2 [No.1-800] ---- (07/2005).

Da Vinci, Leoanrdo. (2004). The Notebooks of Leonardo Da Vinci. The Project Gutenberg 
EBook of The Notebooks of Leonardo Da Vinci, Complete by Leonardo Da Vinci.

Darwin, Charles. (2013). The Origin Of Species. The Project Gutenberg EBook of On the Origin 
of Species.

Dawkins, Richard. (2013). The God Delusion. Banana. 

Hobbes of Malmesbury London, Thomas. (1651). Leviathan or the Matter, Forma, & Power of a 
common-wealth Ecclesiasticall and Civill. London. Andrew Crooke, at the Green Dragon 
in St. Pauls Church-yard.

_____. (1651). De Cive. London. J.C. for R. Royston, at the Angel in Ivie−Lane.

Machiavelli, Nicolo. (2012). The Prince. The Project Gutenberg EBook of The Prince.

Pidyarto, H. (2013). Mempertanggungjawabkan Iman Katolik. Malang. Dioma.

Riyanto, Armada. (2011). Aku & Liyan Kata Filsafat dan Sayap. Malang. Widya Sasana 
Publication.

Second Vatican Council Document (1662-1965).

Susanto, Edy H. (2014). Karakteristik Tindak Pidana Pemilihan Umum 2014. Surabaya. CV. 
R.A.De.Rozarie.

Tomy Michael born at Surabaya of Jawa Timur province on January 12, 1987. He is lecturer 
at Law Faculty of the University of 17 Agustus 1945 Surabaya. Email tomy@untag-sby.
ac.id. 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 217

THE LINK BETWEEN FISHING INDUSTRY AND
 ABUSES OF HUMAN RIGHTS (Case Study in  Thailand and Indonesia )

Aryuni Yuliantiningsih1

aryuni71@gmail.com

ABSTRACT

The global fishing industry support the livehoods of millions. Acording to the FAO, an estimated 
54.8 million people are involved in the primary production of fish, 38.3 million of which are on 
board fishing vessels at sea. Thailand has one of the world’s largest fish and seafood industries.  
According Guardian investigation tracked the supply chain of prawns produced with slave 
labour to UK and American supermarket chains. In the other place, the Benjina case  became 
international attention because there was indication human trafficking, slavery and forced labour. 
The PBR company  to be thougt had relation with other companies in Thailand.  This article 
will   adress the link between  the global fishing industry and abuse of human rights in Thailand 
and Indonesia and examine the State responsibilty  to counter issue of abuse of human rights 
as impact of  fishing industry. Based on this research ,  result that fishing industries in Thailand 
linked to abuses of human rights as human trafficking, forced labour, slavery.The crimes was 
linked to  Transnational organized Crime.  In  the Benjina  Case 2015, the fishermen, who came 
from Myanmar, Cambodia, Laos, and Thailand, claimed to have experienced brutal working 
conditions, including: forced confinement, forced labor, non-payment of salaries, excessive 
working hours, and psychological and physical abuse amounting to torture. States  responsibility 
to counter this issue involve Thailand, Indonesia and other related States. Thailand and Indonesia 
should enforced the law to punish for perpetrators and provide protection for victims under 
national and international law that have ratified .  Responding this isues  Eropean Union have 
made regulation to ensure that no illegally caught fisheries products and no slavery in fishing 
industry arrive on the EU market.U.S. proposes to curb illegal fishing by tracing imports too.
Keywodrs: fishing industry, abuse, human rights.

A. BACKGROUND
As much as 75% of the world’s fish stocks are either depleted or overexploited, with the 
collapse or near collapse of some fish species. While this depletion is caused in part by 
perfectly legal, yet irresponsible, overconsumption, it is also true that at least 15% of the 
total world catch – anywhere from 11 to 26 million tons annually  associated with IUU 
fishing 2. In addition to stress on fish stocks and associated negative impacts on broader 
marine ecosystems, IUU fishing precipitates damage to the food security and livelihood of 
coastal populations. In Europe, perhaps half of all seafood consumed has illicit origins, and 
in some fisheries, illicit activity accounts for approximately one-third of all catches.3 

1 Doctoral Student of Universitas Sebelas Maret, Lecturer of Law Faculty  UNSOED
2 Agnew, Estimating the Worldwide Extent of Illegal Fishing 2009, available in http://journals.plos.

org/plosone/article?id=10.1371/journal.pone.0004570, accessed on  November 7 2016.
3 Don Liddick, the Dimension of a Transnationa Crime Problem : the case of IUU Fishing , available in in http 

www. springer.com/article/10.1007/s12117-014-9228-6 accessed on 20 September 20, 2016
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The fisheries sector contributes significantly to human welfare and food security globally. 
For countries emerging coastal, fisheries sector is also a supporter of the country’s economy 
sector. This fact is revealed in The State of World Fisheries and Aquaculture issued by FAO 
in 2014 FAO.  The report mentions, global capture fisheries production in 2011 reached 
93.7 million tons with the spread of the arrest as follows: Asia (68%), Africa (16 %), the 
Caribbean and Latin America (8%), North America (2.5%) and Europe (2.3%). Of these 
68%, Indonesia contributes as much as 7.3%. In addition, the fisheries sector is also a sector 
with increasing numbers of workers who are very fast, outpacing the growth of workers 
in the agricultural sector, with the highest number of fisheries workers are in Asia (84%), 
Africa (12%) and the Caribbean (3.9%). Unfortunately, unhealthy business competition 
and scarcity of fish resources led to negative effects in the form of illegal, unreported and 
unregulated fishing (IUUF) and strengthening of the practice of human trafficking and 
forced labor.  

Thailand is the 30th largest economy in the world with a GDP of US$404 billion.  The Thai 
seafood industry employs more than 800,000 people, while seafood exports are valued at 
$6 billion. A growing number of independent reports over the past decade have documented 
abuses of workers trafficked on to Thai fishing vessels, including bonded, forced and slave 
labour and the use of extreme violence. One report by the United Nations Inter-Agency 
Project on Human Trafficking (UNIAP) found that 59% of trafficked migrants interviewed 
aboard Thai fishing vessels reported witnessing the murder of a fellow worker. Thailand’s 
fish stocks and marine biodiversity are in crisis. The Thai fishing industry has undergone 
decades of overfishing and astonishingly poor fisheries management. Rapid industrialisation 
during the 20th Century has resulted in too many vessels using destructive and unsustainable 
fishing methods to catch too many fish. The overall catch per unit effort (CPUE) in both 
the Gulf of Thailand and the Andaman Sea has plummeted by more than 86% since 1966, 
making Thai waters among the most over-fished regions on the planet.4   

Scarcity of fish resources forced the ships actors of illegal fishing should sail further to 
countries that have fish resources. Thus, the vessel must pay greater operational. So that the 
profits remain high, illegal fishing businesses also use the cheapest labor force is going to sail 
in a long period. Environtmental Justice Foundation (EJF) explain the coherence between 
human trafficking, forced labor with behavior-IUU Fishing as “international demand for 
cheap seafood is perpetuating a brutal trade in vulnerable humans and the collapse of entire 
marine ecosystems”.5 In March 2013, fourteen Myanmarese men were rescued from a 
fishing port in Kantang, Thailand. They had been working on a large fishing trawler for over 
six months. On one of the few occasions the vesselcame into port, these men were detained 
in a storagefacility and lockedaway until the vessel on which they worked set sail. During 
theirconfinement, they were forced to watch fellow victims beaten for attempting to flee.6

The other case of  concern to the international community,  was happened in Benjina , 
Aru Island Indonesia in 2015. The fishermen, who came from Myanmar, Cambodia, 
Laos, and Thailand, claimed to have experienced brutal working conditions, including: 
forced confinement, forced labor, non-payment of salaries, excessive working hours, and 
psychological and physical abuse amounting to torture. Many were abandoned and unable to 
return to their home countries. Some had been living in Benjina for over 10 years and many 

4  Thailand Profile, avalaible inhttp://www.seafish.org/media/Publications/ThailandEthicsProfile_201509.
pdf, accessed on 5 November 2016

5  EJF,: Thai Human Trafficking Linked to IUU Fishing Overfishing  problem , http://www.seafo, odsource.com/
news/environment-sustainability/ejf-thai-human-trafficking-linked-to-iuu-fishing overfishing-problems

6 Andy Hickman, Sold to Sea: Trafficking in the Thai Fishing Industry, NEW INTERNATIONALISTBLOG 
(May 30, 2013), http://newint.org/blog.
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have thought never to see their homes again.7 The plight of stranded foreign fishermen in 
the town of Benjina, Maluku, was first highlighted by an article published by the Associated 
Press (AP) investigating the link between human trafficking and the global fishing industry 
in March 2015.The story, where AP referred to the fishermen as “slaves”, immediately 
gained traction in the local media, and, soon after, the attention of Indonesian government 
as well as the global community. This article has two aims. First,  aim to address the link 
between  the global fishing industry and abuse of human rigths  in Thailand and Indonesia. 
Second,  aim to examine the State responsibilty  to counter issue of human rights abuses in 
fishing industry.

B. DISCUSSION
1. The Link Between Fishing Industry and Abuse of Human Rights

United Nations has important contribution to the promotion and protection of human 
rights in the world. On December 10, 1948 the General Assembly declared   the 
Universal Declaration Of Human Rights (UDHR)8. The Declaration is a milestone in the 
development of human rights in the world. Although initially is soft law, but in practice  
UDHR has been widely incorporated into the national legislation of each member state 
of the UN, so that the principles of the UDHR can be regarded as customary international 
law.9 Human rights consist of derogable rights and non derogable. Non-derogable rigths 
are the right to life, freedom from torture, freedom of thought and conscience, freedom 
of religion, freedom from enslavement, recognition as a person before the law, and the 
right not to be prosecuted based on retroactive law is a human right that can not be 
reduced under any circumstances.10

The right not to be enslaved stipulated in the International Convention on Civil and 
Political Rights (ICCPR). The 1926 Slavery Convention established concrete rules and 
articles to advance the suppression of slavery and the slave trade. Slavery was defined 
(Art.1) as:”the status or condition of a person over whom any or all of the powers 
attaching to the right of ownership are exercised”

and the slave trade was defined as including:

“all acts involved in the capture, acquisition or disposal of a person with intent to 
reduce him to slavery; all acts involved in the acquisition of a slave with a view 
to selling or exchanging him; all acts of disposal by sale or exchange of a slave 
acquired with a view to being sold or exchanged, and, in general, every act of trade 
or transport in slaves.”

In the Global Slavery Index (2014), modern slavery is defined as a condition where a 
person treats another person as his own property, so that the person deprived of liberty 
and exploited for the sake of those who practice slavery. People can be hired and thrown 
away like goods.11 The one form of modern slavery is human trafficking. Definition of  

7	 Human	Trafficking	in	the	Fishery	Sector:	The	Benjina	Case,		available	in	http://indonesia.iom.int/
human-trafficking-fishery-sector-benjina-casehttp://indonesia.iom.int/human-trafficking-fishery-
sector-benjina-case, accessed	on	September	5,		2016

8 Boer Mauna, Pengertian, Pernan dan Fungsi Dalam Era Dinamika Global, PT Alumni, Bandung, 2003, 
hlm.601

9  Mochtar Kusumaatmadja dan Etty R Agoes, Pengantar Hukum Internasional, PT Alumni, Bandung, 2003
10  Masyur Effendi, Perkembangan Dimensi Hak Asasi Manusia, 2005, Ghalia Indonesia, Jakarta, hlm.143
11 Apa itu perbudakan modern, available inhttp://www.antaranews.com/berita/464938/apa-itu-perbudakan-

modern, accessed on November 5, 2016
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human trafficking according Protocol to Prevent, Suppress and Punish Trafficking in 
Persons Especially Women and Children, supplementing theUnited Nations Convention 
against Transnational Organized Crime.Trafficking in persons” shall mean :

the recruitment, transportation, transfer, harbouring or receipt of persons, by means 
of the threat or use of force or other forms of coercion, of abduction, of fraud, of 
deception, of the abuse of power or of a position of vulnerability or of the giving or 
receiving of payments or benefits to achieve the consent of a person having control 
over another person, for the purpose of exploitation. Exploitation shall include, at 
a minimum, the exploitation of the prostitution of others or other forms of sexual 
exploitation, forced labour or services, slavery or practices similar to slavery, 
servitude or the removal of organs. 

In Indonesia human trafficking stipulated in Law No. 21 Year 2007 on Combating 
Trafficking in Persons. In general explanation stated, slavery is a condition under the 
ownership of another person. The practice of slavery is the act of putting a person in the 
power of others so that the person is not able to refuse a job that was unlawfully ordered 
by others to him, even if that person wills.

Forced labor is defined by the International Labor Organization (“ILO”) as “all work 
or service which is exacted from any person under the menace of any penalty and for 
which the said person has not offered himself voluntarily.”12 This definition distinguishes 
forced labor from merely bad labor. That is, the definition draws a line between workers 
who are subject to low wages or poor working conditions from those who are forced 
labor victims through two criteria: “menace of penalty” and “voluntariness.”13

While these definitions are subject to interpretation, often the “menace ofpenalty” 
implies subjection to coercion, and “voluntariness” refers to thework people would 
not have otherwise accepted under the prevailing conditions.13 These two criteria can 
take the form of fraud, coercion, deception, or can result in the retention of victims’ 
documents in order to achieve their compliance.14 In the same way that forced labor is 
distinguished from low-wage or poor-condition labor, forced labor is also different from 
human trafficking.Human trafficking is largely the “recruitment, transportation, [or] 
transfer”of a person.This can lead to forced labor, but not all forced labor is theresult of 
human trafficking. 

Human trafficking is one of form of transnational organized crime (TOC). The definition 
of TOC  is stated in article 3 United Nations Convention against Transnasional Organized 
Crime (UNTOC).  Furthermore, an offence is “transnational” in nature if: 
(a)  it is committed in more than one State; 
(b)  it is committed in one State but a substantial part of its preparation, planning, 

direction or control takes place in another State; 
(c)  it is committed in one State but involves an organized criminal group that engages 

in criminal activities in more than one State; or 
(d)  it is committed in one State but has substantial effects in another State.” 

The Convention defines transnational organized crime as follows: 

Organized criminal group” shall mean a structured group of three or more persons, 
existing for a period of time and acting in concert with the aim of committing one or 

12  Forced Labor Convention 1930 No 29.
13 Joanna G. Sylwester, Fishers Of Men : The Neglected Effect of Envoronmental Depletion on Labor 

Trafficking in The Thai Fishing Industry, Compilation © 2014 Pacific Rim Law & Policy Journal 
Association,  April 2014, p.245
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more serious crimes or offences established in accordance with this Convention, in 
order to obtain, directly or indirectly, a financial or other material benefit.”

Every human being has the right to be protected from human rights violations. Law is a 
means to realize the protection of the then-theoretical legal protection. Legal protection 
is an absolute right of every citizen and an obligation that must be carried out by the 
government, considering that Indonesia is known as a State law. Philip M.Hadjon states 
that legal protection for people in the form of government action that is both preventive 
and repressive. Preventive means that the government is more cautious in making and 
decision-making because it is still in the form of preventive measures. While repressive 
means that the government must be firm in making and decision-making for the 
violations that have occurred .14

International human rights law lays give obligations to States are bound to respect. 
Becoming parties to international treaties, States assume obligations and duties under 
international law to respect, to protect and to fulfil human rights.  The obligation to 
respect means that States must refrain from interfering with or curtailing the enjoyment 
of human rights. The obligation to protect requires States to protect individuals and 
groups against human rights abuses. The obligation to fulfil means that States must take 
positive action to facilitate the enjoyment of basic human rights.

The legal impact ratification of international human rights treaties, the Governments 
should be implemented into domestic measures and legislation compatible with their 
treaty obligations and duties. The domestic legal system, therefore, provides the principal 
legal protection of human rights guaranteed under international law. If domestic legal 
proceedings fail to address human rights abuses, mechanisms and procedures for 
individual and group complaints are available at the regional and international levels to 
help ensure that international human rights standards are  respected, implemented, and 
enforced at the local level. 

 The importance of the protection of victims of crime to be serious attention, it can be 
seen from the Declaration of Basic Principles of Justice for Victims of Crime and Abuse 
of Power by the United Nations, as a result of the Seventh United Nations Conggres 
on the Prevention of Crime and the Treatment of Offenders, held in Milan, Italy, in 
September 1985. According to this declaration, victims are:

Persons who  individually or collectively have suffered harm, including loss of 
physical or mental, emotional, economic loss, or substantial impaiment disruption 
of their  fundamental rigths, through act or commission that are in  violation of 
criminal laws operative within member states,  including those laws prepscribing 
criminal abuse of power .

According to Indonesian Government Regulation No. 2 of 2002 on Procedures for 
the Protection of Victims and Witnesses of Human Rights Violations , victims are 
individuals or groups of people who have suffered as a result of human rights violations 
were severe requiring physical and mental protection from threats, harassment, terror, 
and any party violence.

Basically the forms or models of protection for victims may also be given to victims of 
human trafficking , in order to further explore the form of the protection of trafficking 
victims,  there are some  models of protection i.e :

14  Phillipus M. Hadjon,Perlindungan Hukum bagi Rakyat Indonesia (Surabaya : PT. Bina Ilmu, 1987, p.  2
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a.  Restitution and Compensation 

Restitution is an attempt to restore the situation existing before the occurrence of 
violations of human rights, for example the return of freedom, family life, citizenship, 
residence or , job.15 Definition of restitution according to Law No. 21 of 2007 on 
the Eradication of Trafficking in Persons is the payment of compensation charged 
to the offender by a court decision which is legally binding on the material loss and 
/ or immaterial suffered by the victim . In addition to restitution, compensation can 
be used as another form of protection of victims of crime in damages awarded by 
the State. The compensation by the state is a welfare payment services, because the 
state is responsible and morally obligated to protect its people.

b. Counseling Services and Services/Medical Assistance

In general, the protection given to the victim as a result of the crime of trafficking 
in persons can be physical or psychological. As a result of a psychic nature much 
longer to recover than the result of a physical nature. Due to the influence of human 
trafficking crime can last for months or even years.

Currently IUU fishing is not only an environmental crime but has fulfilled the 
characteristics of TOC in which there are human rights violations. The following will 
be discussed on fishing indstri connection with human rights violations. 

2. The link beetween Fishing Industry and Abuses of Human Rights
a.	 Abuses	of	human	rights	in	Thailand’s	fishing	industry

Thailand is the 3rd largest seafood exporter in the world, with exports valued at $7 
billion in 2013. It is a leading supplier of seafood to the US yet a 2014 study estimates 
that up to 39% of wild-caught seafood entering the US market from Thailand has 
been caught illegally.16 Alongside the changing labor landscape, the nature of the 
fishing industry has changed as well. Thailand’s gulf coast is considered one of the 
most overfished regions of the world. According to a World Fish Centerexpert, “the 
Thai fishing industry has gone through a textbook example of rapid modernization 
and industrializatio which  led to overfishing.” Several factors cause overfishing: 
new, high-catch equipment; destructive fishing methods; and widespread violations 
ofThailand’s environmental regulations. The nature of fishing has changed 
drastically in Thailand in the past two decades. Thailand “struck gold” with its 
supply of tiger shrimp, which accounts for fifteen percent of the USD 200 billion 
global fish market. The United Nations Food and Agriculture Organization (FAO) 
recognizes the value of fish in the global economy and highlighted that Thailand 
exports almost all of the fish caught by Thai fishermen.17rticl

  It is estimated that the seafood industry in Thailand provides either direct or 
indirect employment for over 650,000 workers. In freshwater aquaculture alone, 
over 400,000. distributors and fish traders). Some 78,000 people work in brackish 
water aquaculture, and 184,000 in processing plants and related industries. It is 
estimated that about a third of these employed in the sector are women, particularly 

15 Titon Slamet Kurnia, Reparasi Terhadap Korban Pelanggaran HAM di Indonesia, Citra Aditya Bhakti, 
Bandung,  2005,  p.3

16	 Press	release:	Overfishing	and	Pirate	Fishing	Perpetuate	Environmental	Degradation	and	Modern-
Day	Slavery	in	Thailand	available	 inhttp://ejfoundation.org/news/press-release-overfishing-and-
pirate-fishing-perpetuate-environmental-degradation-and-modern accessed on November 10, 
2016.

17 https://digital.lib.washington.edu/dspace.../23PRLPJ0423.pdf;
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in activities related to feed preparation, feeding, harvesting, processing, accounting 
and marketing (International Labour Organisation (ILO) figures, 2012. 

 The multi-billion dollar Thai fishing industry has been at the center of a modern 
slavery scandal for a number of years. In June 2014, a Guardian investigation 
revealed that major Thai seafood farmers were doing business with suppliers that 
manned their boats with slave workers who regularly suffered beatings and torture 
while working 20-hour shifts with no pay.18Slaves are still on the boats; nationals 
of neighbouring states are still trafficked in to provide cheap or free labour, and 
Thai fishing vessels continue to fish illegally and unsustainably, thereby reinforcing 
the economic incentives to use bonded, forced and slave labour to keep the costs 
down.19. The fishing industry is here understood as the industry engaged in fish 
capture and aquaculture (fish farming). A number of actors make up the fishing 
industry. A central actor is the fisher, i.e. the person on board the vessel engaged in 
capture production.The fishing industry is associated with human trafficking in two 
distinct contexts. First, migrant labourers and fishers fall prey to human traffickers 
as victims of trafficking for the purpose of forced labour on board fishing vessels, 
rafts or fishing platforms, in port, or in fish processing plants. In this instance 
fishing operators or fish processing operators are creating a demand for victims of 
trafficking. Second, women and children in fishing ports are vulnerable to organized 
exploitation of their prostitution by fishers. In the latter instance the demand is less 
intimate to the fishing industry, but rather related to actors (fishers) that happen to 
be associated with the fishing industry.20

Men and women working throughout the seafood sector are exposed to a range of 
abuses. Research from Southeast Asia indicates that it is often hose who migrate, 
particularly across borders, that are the most vulnerable to exploitation and 
abuse. Thailand’s seafood sector has become internationally notorious for human 
trafficking, bondage, child labour and forced labour but beyond these and other 
serious abuses, workers also routinely suffer a raft of human rights and labour 
violations.21

Processing facilities prepare, package and add value to the seafood we consume. 
Unacceptable abuses in both licensed and unlicensed processing facilities in Thailand 
include the refusal of pay, charging of excessive fees, confiscation of documents, 
physical abuse, sexual assault, forcible confinement, debt bondage, trafficking and 
the use of child labour.In one International Labour Organization (ILO) survey, almost 
one in 10 workers in processing facilities reported being forced to work, while a 
UN body found that 7% of workers interviewed in Thailand’s main processing  had 
experienced forced labour and one third had been trafficked. in 2015 ILO study 
found that roughly one in 5 underage migrant workers in Thailand’s seafood sector 
suffer injuries in the workplace - making it more than twice as common compared 
to other sectors using child labour. One-third of the child seafood workers in this 

18 Eliza King, How to End Modern Slavery in Thailand’s Fishing Industry available http://intpolicydigest.
org/2016/02/08/how-to-end-modern-slavery-in-thailand-s-seafood-industry/

19 Slavery Trafficking, Thai Fishing Industry , available in https://www.theguardian.com/global-
development/2016/feb/25/slavery-trafficking-thai-fishing-industry-environmental-justice-foundation

20 Issue paper TOC in the Fishing Industry, available in www.unodc.org/documents/human.../Issue_
Paper_-_TOC_in_the_Fishing_IndustryP. 28accessed October 3, 2016.

21 Anonim, Supply Chained Human Rigts Abuses in The Global Tuna industry, Greenpeace Southeast Asia, 2015, 
p.7
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study did not even attend school.22The forms of criminal activity in the fishing 
industry related with Tansnational organized crime.e jjhjhRRRuiuuuhR Repore

b.	 Abuses	of	Human	Rights	in	Indonesia’s	fishing	industry

Indonesia is the largest archipelago in the world,23 with 17 504 islands and 
beaches gris reaches 95 181 square kilometers. As many as 65% of the total 467 
districts /cities in Indonesia are on the coast. In addition 80% of Indonesia’s 237 
million people live in coastal areas. FAO figures show Indonesia is a producer of 
fish caught in the world’s second largest after China with production as much as 
5,420,247 tons of fish in 2012 (7.3% of global fish production). From the aspect of 
labor estimated that there are 3.8 million people in Indonesia who work in fisheries 
business activities. A total of 2,641, 967 of whom are fishermen, crew, helmsman 
at 550 and 913.788 thousand fishing boats working in the fishing industry such as 
the Fish Processing Unit.24

Unfortunately, the mismanagement of fishery resources which resulted in the many 
fishing businesses in Indonesia related to the practice of IUU fishing.  the plight of 
stranded foreign fishermen in the town of Benjina, Maluku, was first highlighted 
by an article published by the Associated Press investigating the link between 
human trafficking and the global fishing industry in March 2015.The story, where 
AP referred to the fishermen as “slaves”, immediately gained traction in the local 
media, and, soon after, the attention of Indonesian government as well as the global 
community.The alleged slavery case by the Thai firm PT Pusaka Benjina Resource 
(PBR), based in Aru Island, Maluku province, has led to the revelation of other 
alleged crimes in the maritime and fishery sector. In the meantime, the Indonesian 
Traditional Fishermens Association (KNTI) and the Commission on Missing 
Persons and Victims of Violence (Kontras) stated that the alleged slavery case 
involving PT PBR had also unveiled other crimes in the marine and fishery sector. 
The investigators discovered that the slavery case also exposed other crimes such 
as bribery and corruption, forgery of license and other documents, human trade, and 
violation of workers right to health.25

Associated Press investigation26of slave-caught fish in the international food supply 
chain quickly drew World-Check attention to a flurry of foreign-owned companies 
flagged by Indonesia for illegal, unreported, and unregulated (IUU) fishing and 
other crimes in the Arafura Sea. A search on one of the companies that had its license 
revoked traced ownership back to a family-owned business in China. Another 
search revealed that same company owned a number of other local companies cited 
for IUU fishing, illegal transshipment at sea, and falsification of documents. These 
red flags led to an exhaustive search that has resulted in nearly 700 new profiles 
in World-Check related to environmental crime and forced labor.In the meantime, 
the Indonesian Traditional Fishermens Association (KNTI) and the Commission on 

22 Ibid.
23 Akhmad Fauzi, 2005, Kebijakan Perikanan dan Kelauan : Isu, Sintesisi dan Gagasan, Jakarta, Gramedia, 

Fisheries and marine Policy: Synthesis and Ideas, jakarta.
24 Greenpeace, Laut Indonesia dalam Krisis, 2013,p.2
25 Benjina Slavery  case sheds light on other crime, available http://www.antaranews.com/en/news/98685/

benjina-slavery-case-sheds-light-on-other-crimes accessed October 25, 2016
26 Ap investigation slavery taints global suplly seafood, avalable in, http://bigstory.ap.org/article/9805

3222a73e4b5dab9fb81a116d5854/ap-investigation-slavery-taints-global-supply-seafoodaccessed 25 
October 2016
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Missing Persons and Victims of Violence (Kontras) stated that the alleged slavery 
case involving PT Pusaka Benjina R had also unveiled other crimes in the marine 
and fishery sector.27

Trafficking in Persons report (2015) mentions enslavement of fishermen in Southeast 
Asia as one of the worst trafficking throughout 2014. The practice of human rights 
violations in Benjina and Ambon is quite surprising. Infringement occurs not only 
on the fulfillment of labor rights, but also violations of human rights to personal 
freedom and independence and the right to life. The shape of the violations found 
include: murder, sexual offenses, violations of occupational health and safety, work 
beyond the deadline, crimes against physical and mental, the employment situation 
is inhumane, and the hiring of labor through abduction, working minors, trafficking 
in persons and fraud. Worker is under strict supervision and are in a place away 
from home so that workers can not lead them back to the country of origin 28

Trafficking in persons is preceded by a violation of the recruitment process. All 
victims of trafficking in Benjina and Ambon experienced many form of recruitment 
is done illegally, through kidnapping and fraud. Once on the boat and himself 
became a victim of fraud or kidnapping, the victim does not have the ability and 
courage to escape. PT. Pusaka Benjina Resources has  exploitate its fishermen. 
Basically the fishermen do the job by necessity and not voluntarily, even with 
torture and coercion. PT. Pusaka Benjina has aim to gain as much as possible. 
Indonesia is obliged to conduct law enforcement against perpetrators of human 
rights violations in the PBR.

 Indonesia’s law relating to slavery is the 1945 Constitution as amended, Act No. 30 
of 1999 on Human Rights, and Law Number 21 Year 2007 concerning the Crime 
of Trafficking in Persons. Article 28D (2) of the 1945 Constitution, which reads: 
“Everyone has the right to work and to receive remuneration and fair treatment and 
appropriate in the employment relationship.”

The word “everyone”, shows the overall dimensions of the human being, not just 
a particular group or citizen in exchange for compensation and fair treatment and 
decent in the employment relationship. In the case Benjina, Slaves do not get 
rewards commensurate with the business they do, even till not get rewarded. Events 
Benjina slavery in contradiction of the State of Indonesia Section 28G of the 1945 
Constitution, which regulates.
(1) “Everyone has the right to protection of self, family, honor, mertabat, and 

property under his control, and has the right to feel secure and protected from 
the threat of fear to do or not to do something that is a human right.” 

(2)  “Everyone has the right to freedom from torture or degrading treatment and 
the right to obtain political asylum in other countries.”

.  .

Slavery cases conducted by PT. Pusaka Benjina Resources (PT. PBR)  violate of 
Paragraph I Preamble, Article 28G (2), Article 28 of the Constitution of 1945, Act 
No. 13 of 2003 on Labour, Act No. 39 of 2009 on Human Rights humans, Law No. 
12 of 2005 on Ratification of Convention on Economic Social and Cultural Rights, 
and Law No. 31 of 2004 in conjunction with Law No. 45 of 2009 on Fisheries. The 
government must prosecute to the PT. Pusaka Benjina Resources should be held 

27 Benjina slavery case sheds light on other crimeshttp://www.antaranews.com/en/news/98685/
benjina-slavery-case-sheds-light-on-other-crimes, accessed Juni 2016

28 Mas Ahmad Santosa, Alam pun Butuh Hukum dan Keadilan, PT Prima Pustaka., Jakarta, 2016,  hlm. 72
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responsible, either criminal or civil suit against the harm caused by the practice of 
modern slavery .29

2.	 The	 State	 responsibilty	 	 to	 counter	 issue	 of	 human	 rights	 abuses	 as	 in	 	 fishing	
industry

The concept of state responsibility  arise if a state violates international law. The one 
of form state responsibility is stse responsibility to foreign. Amador formulate two 
principles of treatment of foreigners: 1) that foreigners should enjoy the rights and 
guarantees similar to concerned citizens. The treatment given is respect for human 
rights under international law. 2) the international responsibility of the state would 
arise if human rights are violated.30 Preventing and addressing IUU fishing with regard 
to violations of human rights is certainly involves the cooperation of other countries, 
especially countries importing fish and seafood from Thailand and Indonesia. State has 
obligation to respect, to protect and to promote human rights. 

 Thailand and Indonesia has ratified the International Convention concerning the 
human rights. The legal impact of ratification are States to be bound by the principle 
of pacta sunt servanda and shall be implemented in national law.31 Thailand has ratified 
the major international human rights instruments of the UN system. These include, with 
their date of ratification by Thailand:  Convention on the Elimination of All Forms of 
Discrimination against Women (1985) ,  Convention on the Rights of the Child (1992) 
. International Covenant on Civil and Political Rights (1996 International Covenant 
on Economic, Social and Cultural Rights (1999) , International Convention on the 
Elimination of All Forms of Racial Discrimination (2003) and Convention against 
Torture and Other Cruel Inhuman or Degrading Treatment or Punishment (2007).
The Thai government should protect its citizens and foreign nationals of human rights 
violations that occur in their territory because it has ratified the Convention. 

European Union very concern against human rights violations in Thailands fishing 
industry. On 22 April 2015, the European Union (EU) give sanctions on Thailand after 
the disclosure of the case of slavery in Benjina. Given yellow card to Thailand, the 
EU began to restrict imports of fishery products from Thailand. Since the EU’s yellow 
card warning last April, Thai authorities have enacted legislation to curb trafficking and 
illegal fishing. Measures adopted include an illegal, unregulated and unreported (IUU) 
fishing enforcement act in alignment with EU regulations, and labour laws preventing 
under-18s from working on boats and in seafood processing factories. A command 
centre to combat illegal fishing (CCCIF) has also been introduced, with a remit to track 
every fishing vessel in Thailand’s 42,000-strong fleet through a new registration and 
monitoring system. On Monday (18/1) in 2016, the EU technical team is scheduled to 
perform inspections of the fishing industry Thailand.Hal is done to monitor whether 
Thailand has elliminate slavery in the fishing industry.Thai government efforts to face 
the evaluation of the European Union ,the Thai government is firmly committed to 
make of the fisheries reform, and strengthening collaboration with all stakeholders and 
foreign partners in the fight against IUU fishing and forced labor.
a.  Overhaul of fisheries legislation and management
 As the first steps of the reform, Thailand has overhauled the legal and policy 

frameworks governing the fisheries sector,	grounded in international principles and 

29 Siaran Pers Kasus Perbudakan Kapa Perikanan, available in https://www.kiara.or.id/siaran-pers-kasus-
perbudakan-kapal-perikanan, accessed 23 October 2016

30 Huala Adolf, Aspek-Aspek Negara Dalam Hukum Internasional, PT Rajawali Press, Jakarta, 2002, hlm.295
31 I Wayan Parthiana, Hukum Perjanjian Internasional Bagian I, Mandar Maju, Bandung, 2002, p.45
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standards relating to sustainable and responsible fisheries.  A new fisheries law, 
the Royal Ordinance on Fisheries B.E. 2558 (2015), was enacted and entered into 
force on 14 November 2015. The law significantly empowers relevant authorities 
to combat IUU fishing and unlawful labor practices in the fishing and seafood 
industries. 
-  It introduces proportionate and deterrent penalties, with a maximum fine of 

30 million baht (about 833,000 USD).
- Infringements could lead to serious administrative sanctions, including 

the revocation of the fishing license and vessel registrar, as well as the 
suspension or closure of seafood processing factories with illegal migrant 
workers.

- Almost all 53 high-priority subordinate laws were already approved, with 
a few pending. This will ensure full and effective implementation of the 
Royal Ordinance in the fight against IUU fishing and forced labor.

b. Ensuring traceability of fishery products
     Upgrade thecatch certification scheme and strengthening the traceability 

documentation requirements, such as marine catch purchasing documents (MCPD), 
marine catch transshipment documents (MCTD) and processing statements. 
Validation of catch certificates is subject to strict criteria. Failure to fulfil any of the 
criteria will lead to the refusal of catch certificate issuance.32

c. Strict law enforcement and sanctions
 With improved legal and policy groundworks in place, the government is redoubling 

its efforts to enforce the fisheries law and implement the fisheries management 
plan. We intend to impose criminal and administrative sanctionson those guilty of 
violating fisheries and labor-related laws.

d. Crackdown on human trafficking and forced labor in the fishing industry
 The government has intensified the crackdown on trafficking in persons and forced 

labor in fishing and seafood processing industries. In 2015, 41 cases of trafficking 
in the fishing industry were taken up by law enforcement agencies. 12 of these are 
on trial, and in one case the Court sentenced the convict to 8 years in prison. In 
one of the high-profile cases, the Thai authorities arrested 8 suspects, including the 
President of Kantang Fishing Association (Trang province) on charges of trafficking 
in persons and forced labor in the fisheries sector on 7 November 2015.   Over the 
past few months, 150 seafood pre-processing plants have been inspected, leading to 
legal action in 46 cases and a closure or suspension of 17 factories.

The Thai government claims it has made systematic efforts through a program of Good 
Labour Practices (GLP). The Thai government hopes that this Good Employment 
Practice can be maximized as a forum in which workers and employers can dialogue 
to seek improvement and resolution of conflicts related to the fulfillment of the rights 
of workers; mechanisms through which buyers (buyers) involved in efforts to improve 
fish trade value chain; and raise the level of awareness of the legislation on employment 
and its implementation..33 All stakeholders must work together to ensure the protection 
of the oceans and marine life, and eradication of slavery at sea.

 On the other side in Indonesia, in early April 2015, the government succeeded 
in evacuating more than 300 stranded fishermen from Benjina. Their case is  being 

32 Thailand Fisheries Reform Progress, available in http://www.thaiembassy.org/warsaw/en/
information/65449-Thailands-Fisheries-Reform-Progress.html accessed November 5 2016.

33	 Thailand’s	fisheries	reform:Progress	and	way	forward	in	 the	fight	against	IUU	fishing	and	forced	labor,	
avalaible in www.thaiembassy.se/minmapp/IUU/DOC000.pdfaccessed on November 5 2016
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processed and they will soon be returned to their home countries. Indonesias Witness and 
Victim Protection Agency (LPSK) expressed its readiness to cooperate with Myanmar 
to resolve the human trafficking case in Benjina, Aru Island, Maluku Province. The 
LPSK along with the relevant parties is cooperating with the government of Myanmar 
to present the witnesses in the trial. 

The Marine and Fisheries Ministry (MMF)  found exploitation of people in Benjina and 
Ambon in the form of child labor, substandard and inhumane living condition, physical 
and mental abuse, 18-20 workdays hours, health and safety violations, Homicide and 
sexual abuse, no payment / salary, and fraudulent and deceptive recruitment. Recruitment 
of employees are generally conducted in Thailand conducted by means of fraud, forgery 
and kidnapping. The bad treatment of the company against the workers, also initiated by 
Greenpeace to create a campaign Working conditions aboard fishing vessels are Among 
the worst in the world, and Considered with “3D” (dirty, dangerous and demeaning) 
in their publication “Slavery and labor abuse in the fishing sector: Guidance for the 
seafood industry and government “.

In the case of Benjina, responsibilities involving Thailand and Indonesia. Indonesia has 
jurisdiction since the events in Indonesia.there are some conventions that are relevant to 
the issues in Benjina, among others:
a. Slavery Convention (1926):
 First international treaty, adopted by the League of Nations (forerunner of the 

UN), defines slavery and the slave trade and requires countries to abolish slavery.
b.  ILO Convention (No. 29) concerning Forced or Compulsory Labour (1930): 

 Expanding the definition of slavery of the Convention slavery in 1926 include  
forced labor.

c.  Universal Declaration of Human Rights (1948) (article 4) :
   Adopted by the UN General Assembly on 10 December 1945, is not a binding 

agreement but provides normative basis For universal human rights standards. Pasa 
4 reads: “No one shall be held in slavery or servitude; slavery and the slave trade 
shall be prohibited in all Reviews their forms”. This convention has been ratified 
by the State of Indonesia, so it was bound by Indonesia, as its members, therefore 
Indonesia should implement them.

d.  The International Covenant on Economic, Social, and Cultural Rights  :
 ICESCR ratified by Indonesia in 1966. In the convention, ie workers’ rights contained 

in chapter 6 to chapter 10. In chapter 7 mention of a fair wage and decent work for 
all workers, which in the case of slavery fishermen were not met. States Parties 
to the present Covenant recognize the right of every person to enjoy fair working 
conditions and benefits, and especially to ensure: (A) The fee which provides all 
workers, at least: 1. Fair wages and equal remuneration for work of equal value 
without distinction of any kind .... “

e.  Supplementary Convention on the Abolition of Slavery, the Slave Trade, and  
Institutions and Practices Similar to Slavery (1956) :

f. International Convention On The Protection Of The Rights Of All Migrant Workers 
And Members Of Their Families

Indonesia  cooperate with IOM to provide protection for victims of trafficking in 
Benjina. MMF coordinate with various agencies to conduct judicial and non judicial 
remediation of all victims. MMF joint IOM-depth interviews of victims of trafficking. 
IOM is also helping the government in terms of providing for the needs of victims 
in shelters and facilitate the process of return of victims to their home countries. To 
facilitate the process of identification of nationality, the MMF in cooperation with the 
Embassy of Thailand, Myanmar Laos and Cambodia in Indonesia.
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IOM Indonesia’s efforts to repatriate hundreds of victims of trafficking in the fisheries 
industry in recent years and AP’s story shone a light on a common practice. Traffickers 
lure impoverished Cambodians and Burmese to Thai ports with promises of well-paying 
jobs, and instead drug and/or press-gang them into fishing vessels, keeping them at sea 
for years at a time, subjecting them to beatings, privation and, for those with the will to 
resist, sometimes death.34

Susi Pudjiastuti Minister issued a moratorium policy Ex-Foreign Vessel Formation 
Unit acted upon by the Task Force on the Prevention and Combating IUU Fishing, 
melaksanaan Analysis and Evaluation of Foreign Ex Ship (AnEv) and conduct 
compliance audits fishing effort. As a result, there are 186 ships owned by 11 companies 
fishing in Ambon and Benjina involved in the practice of human trafficking and forced 
labor. Business license (original) and licenses for fishing and transporting fish (SIPI and 
SIKPI) revoked by the Minister Susi Pudjiastuti.35

  MMF joint ministry of Labour tried to restore the rights of victims during  the work is 
not provided by the company. MMF and Ministry of Labour negotiate with the company 
in order to pay the entire salary of the victim. The mechanism of claim salary is quite 
difficult because the company did not have a good employee database, there was no 
agreement between the workers and company. The entire of personal documents are 
false documents.

In any criminal acts or violations of Human Rights , the victim always suffered material 
and immaterial damages. Protecting the victim, the Act No. 13 of 2006 on Protection of 
Witnesses and Victims  which was enacted on August 11, 2006 also provides protection 
in the form of compensation, namely compensation and restitution. Compensation 
granted by the State to victims of gross human rights violations, while restitution is 
the compensation for the victims of crime are not given by the perpetrator as a form of 
accountability.

AP investigative results and findings indicate that Analysis and evaluation of  human 
rights violations in fishing sector is a threat to the business activities of responsible 
fisheries. Thus the MMF  issued Decree 35 of 2015 on Certification and system of 
Human Rights in the fishery business. The regaltion puts the country as holders of 
important safeguard human rights of fishery workers, especially workers on board. 
Countries must  ensure companies respect human rights, take steps to prevent human 
rights violations and undertake efforts to address these impacts. The other forms of 
state responsibilty is state prosecute to preperators. The judges in the District Court 
(PN) Tual Thursday  sentenced to three years in prison against the defendants eight 
criminal cases human trafficking in the PT. Pusaka Benjina Resource (PBR), District 
Aru Islands. In addition, they were fined Rp160 million. The defendants were also 
sentenced to pay restitution or compensation to 13 former crew members of foreign 
origin who worked in PT.PBR Myanmar, which totals 884 million.36 The Witness and 
Victim Protection Agency (LPSK) to help provide protection to witnesses and victims 
in the case of slavery in Benjina, the Aru Islands. A total of 14 petition, the Agency will 
provide fulfillment services procedural rights and facilitation of restitution.37

34 Over 500 New Human Trafficking Victims Identified in Indonesia since Benjina ‘Slave Fisheries’ Exposed 
https://weblog.iom.int/over-500-new-human-trafficking-victim accessed November 2, 2016

35 Mas Achmad Santosa, Op. Cit.hlm. 70 
36 8 Orang divonis 3 Tahun Penjara, available www.dw.com/id/8-orang-divonis-3-tahun-penjara-dalam-kasus...

tual,		accessed	on	November	1,	2016
37 LPSK lindungi 14 saksi korban kasus benjina, available www.antaranews.com/berita/.../lpsk-lindungi-

14-saksi-korban-kasus-benjina
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Human trafficking is a transnational crime so State  need cooperate between the other 
State to eridicate it. The alleged slavery case by the Thai firm PT Pusaka Benjina Resource 
(PBR), based in Aru Island, Maluku province, has led to the revelation of other alleged 
crimes in the maritime and fishery sector. In the meantime, the Indonesian Traditional 
Fishermens Association (KNTI) and the Commission on Missing Persons and Victims 
of Violence (Kontras) stated that the alleged slavery case involving PT PBR had also 
unveiled other crimes in the marine and fishery sector. The investigators discovered 
that the slavery case also exposed other crimes such as bribery and corruption, forgery 
of license and other documents, human trade, and violation of workers right to health. 

Most States, and consequently most flag States, have committed to criminalize and 
combat forced labour and human trafficking as members of the ILO, and ratifying 
parties to the ILO Forced Labour Convention or the United Nations Trafficking in 
Persons Protocol. At sea, flag States have primary responsibilty under international law 
to ensure compliance with international and national laws on board vessels flying their 
flag. The effort of preventing and combating trafficking of persons carried out by the 4 
P paradigm, namely:        
a. Prosecution : Human Trafficking is one of transnational organized crime in UN 

TOC so it necessary international cooperation beetween State to enforce the  law  in 
combating the crime of trafficking in persons through sharing evidence, testimonial 
admission and collaboration database. Differences jurisdiction and the legal system 
should no longer be an obstacle.

b. Protection : Required courses and capacity building of law enforcement officers 
in the port of the typology and the modus operandi of human rights violations in 
the fishing business. This understanding is necessary to streamline the handling of 
human trafficking judge actions.

c. Prevention : The Government requires compliance with human rights as a condition 
for permitting the capture and transport of fish, and fishing effort. Human rights 
compliance assessment through implementation of human rights and human rights 
due diligence audit. Companies who are obedient and have the certification of 
human rights, the right to conduct business activities of fisheries

d. Partnership : Increase consumer awareness of the importance of fisheries products 
which comply with the human rights. “Money may be able to buy a lot of things, 
but it should never, ever be able to buy another human being”.

C. CLOSING
1. Conclusion

a. Over fishing, declining fishery resources and the demand for cheap sea food prices 
in the world has been the cause of human rights violations in the fishing industry 
in Thailand and in Indonesia. The violations are  child labor, substandard and 
inhumane living condition, physical and mental abuse, 18-20 workdays hours, 
health and safety violations, murder, torture , penyiksaan homicide and sexual 
abuse, no payment /	salary, and fraudulent .  Thailand and Indonesia has ratified 
international conventions on human rights and ensure the protection of human 
rights in their constitutions. 

b. State responsibility for human rights violations in the fishing industry is to punish 
the perpetrators and provide compensation and restitution to victims of trafficking 
and forced labor. Thai government is firmly committed to make of the fisheries 
reform, and strengthening collaboration with all stakeholders and foreign partners 
in the fight against IUU fishing and forced labor.
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 The Witness and Victim Protection Agency (LPSK) to help provide protection to 
witnesses and victims in the case of slavery in Benjina, the Aru Islands. A total 
of 14 petition, the Agency will provide fulfillment services procedural rights and 
facilitation of restitution. Indonesia  cooperate with IOM to provide protection for 
victims of trafficking in Benjina. MMF coordinate with various agencies to conduct 
judicial and non judicial remediation of all victims.

2.  Recommendation
a.  The Government of Indonesia should improve its supervision of the fishing 

industries of foreign to prevent human rights abuses against  workers.
b.  The goverment of Indonesia necessary to  develop multitraceability policy before 

catching fish entering national and international markets through food safety and 
human rights traceability.
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ABSTRACT

Police Force’s jurisdiction in criminal law enforcement is often time resulted in new problems 
regarding malpractices, power abuse, discrimination, false discretion, collusion, and substandard 
performances. Especially in relation to Human Rights issues, it is common to find police force’s 
practices that are associated with terms such as: police brutality, victim of abuse power, crimes 
of government, and police violence. These terms have become common labels and people no 
longer able to see that police misconducts are the result of particular encounters between the 
police and the citizens. Most of the studies that have been done on Indonesian Police Force 
are mostly concerned with the politics and systemic reformation in the Police institution. This 
study tries to address the Police’s performance issues in law enforcement, especially in the 
investigation process. The main factors that influence those substandard performances are: lack 
of competence as investigator, the investigator officers’ authority that is too extensive, lack 
of internal supervision control, and the absent of strict punishments for police misconducts. 
Addressing these problems is in line with the new Indonesian Government’s policy announced 
in 2016, regarding the restructuring of Law Enforcement Institutions through performance 
improvement.

INTRODUCTION

Etymologically, the term of police in several countries is not similar, such as in Greece police 
is called “politea”, in England it is “police” and another well-known term is “constable”, in 
Germany it is “polizei”, in the USA it is known as “sheriff”, in the Netherlands it is “politie”, 
in Japan the terms are “koban” and “chuzaisho” eventhough originally koban is a name of the 
police station in urban areas and chuzaisho is the police station in rural areas.

In the Plato’s first book, the term “politea” means a very ideal country as it is expected, a country 
which is free from greedy and evil leaders, a place where justice is highly upheld.1 In Black’ 
Law Dictionary it is mentioned that police is “the government department charged with the 
preservation of public order, the promotion of public safety, and the prevention and detection 
of crime2. In another publication, it is stated that “police is a branch of the government which is 
charged with the preservation of public order and tranquility, the promotion of the public health, 
safety and morals and the prevention, detection and punishment of crimes”3. In this sense, the 
police force is emphasized on the duties they should conduct as a government department or a 
branch of the government, that are preserving the public safety, public order, public tranquility 

1 Sadjijono, 2010,Memahami Hukum Kepolisian, Yogyakarta, LaksBang PRESSindo, pp. 1-2
2 Bryan A. Garner, Black’s Law Dictionary, 1999,Seventh Edition, West Group, ST.PAUL, MINN, p. 1178.  
3 Henry Cambell Black, 1979, Black’s Law Dictionary with Pronounciations, Fifth Edition, West Publishing 

& Co. USA, p. 1042. 
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as well as preventing and punishing crimes.4 In Big Indonesian Dictionary (KBBI), Police is 
defined as a government department charged with the prevention of public safety and order 
(those who violate law and etc.); the member of government department (the state’s servants 
charged with the preservation of public safety)5. Article 1 Number 1 Law No. 2 of 2002 on 
Indonesian National Police states, “Police Force shall be every matter relates to the police’s 
functions and institution in accordance with laws and regulation”.

The term of police force in the law has two meanings; those are police’s functions and police 
institution. As mentioned in Article 2 Act No. 2 of 2002 “the police force’s function shall be 
one of functions of the administration dealt with the defense of public orderliness and safety, 
law enforcement, protection, safeguard and services to public. Meanwhile, police institution 
is the government’s organ stipulated as an institution and is charged with functions based on 
regulation6. Referring to those definitions, it can be said that the term “police” and “police force” 
have different meanings. The term “police” refers to government’s organ or institution existing 
in a state, and the term “police force” is as an organ and a function. As an organ, it is an organized 
and structured government’s institution in a state’s organization, while as function, it refers to 
the institution’s duty, authority, and responsibility authorized law to conduct the functions, such 
as preservation of public safety and public order, law enforcement, protection, safeguard, and 
public services.

In (criminal) law enforcement, Police is a gate keeper institution. Police is the first institution 
handling criminal cases. The society’s need over the police, when they become crime victims or 
when they lose their property, is high. The society put high expectation on police to handle their 
cases. This expectation is strengthened by the position of police institution as criminal justice 
sub-system, which is on the legal basis, is given authority to handle criminal cases. It is no 
wonder that police is considered as a living law 7. As a sub-system of a Criminal Justice System, 
Harkristuti Harkrisnowo8, police is called as the gate keeper of the criminal justice system.

Viewing the Criminal Justice System as a system in criminal law enforcement, it involves bodies 
which each part has its own function, works in a systematic framework that is the action of one 
part of the body will affect the other parts. In line with this, Sudarto states: 

“each of the institution establishes law in its field and authority. This view of the criminal 
law enforcement is called stuur model. Therefore, if a police officer, for example, only gives 
warning to traffic offender and he does not make a verbal process and proceed the case to 
the Judiciary, that is actually a legislative decision-making. It also applies to the Judiciary 
decision to sue or not to sue someone in a court of law. They are parts of law enforcement, 
or in criminology it is called “crime control” that is a principle in deterring crimes that the 
actions have to be in line with the social values”9.

The police duty in criminal law enforcement, equipped with an excessive authority, allows 
abuse of power to happen in various forms such as in Elucidation of Article 38 Act 1 part c 
which mentions that “complaint” deals with abuse of power, corruption allegation, poor service, 

4 Sadjijono, 2010, Memahami Hukum Kepolisian, Yogyakarta, LaksBang PRESSindo, pp. 1-2
5 Situs kbbi.web.id, accesed on 11 April 2015
6 Sadjijono, Memahami…, op.cit, p. 5.
7 Satjipto Rahardjo, 2002, Polisi Sipil dalam Perubahan Sosial di Indonesia, Publisher: Buku Kompas, Jakarta, 

p. xxv. 
8 Harkristuti Harkrisnowo, “Rekonstruksi Konsep Pemidanaan: suatu gugatan terhadap Proses legislasi dan 

Pemidanaan di Indonesia”,Oration at Inaugural Ceremony of Full-Time Professor in Law Science of Law 
Faculti of UI, 8 March 2003, p. 2 as cited by Agus Raharjo and Angkasa, Perlindungan Hukum terhadap 
Tersangka dalam Penyidikan dari Kekerasan Penyidik di Kepolisian Resort Banyumas, Jurnal Mimbar Hukum 
Volume 23 Number 1, February 2011, p. 82.

9 Sudarto, 1981, Kapita Selekta Hukum Pidana, Publisher: Alumni Bandung, p. 121.
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discrimination, and false discretion. This indicator is used by the National Police Commission10to 
supervise the work performance of police in the process of criminal law enforcement.

The duty and authority of Police force in criminal law enforcement, stipulated in Law No. 8 of 
1981 concerning with The Law of Criminal Procedure (KUHAP) and Law No. 2 of 2002 on The 
Indonesian National Police (Polri), are categorized into two; those are primary duties and the 
duties of police on duty. It is as stated in Article 13 of Law No. 2 of 2002 that the primary duties 
of Indonesian National Police are preserving the public safety and public order; law enforcement; 
and provide protection, safeguard, and public services.

The formulation of the primary duties are not in order of priority, the three of them are equally 
important, while in the implementation which primary duty is put in the first place depends on the 
situation of the society and circumstance being faced because basically the three primary duties 
can be carried out simultaneously and possibly combined. In carrying out the three primary 
duties, in line with the Article 14 Act (1) Law No. 2 of 2002, the duties of Indonesian National 
Police among others are to carry out preliminary investigation and investigation to all criminal 
acts in accordance with the criminal procedure law and other regulations. In relation with the 
duties and powers of police as a law enforcer, based on the KUHAP, police is assigned as the 
primary investigator in handling general crime. 

In the context of law enforcement requiring system approach, there is a significant correlative 
influence between multidimensional crime increase and the crime policy carried out by the 
law enforcement agencies. On the other hand, the common criminal justice system always 
involves sub-system covering each criminal justice process like Police Force, Judiciary, Court, 
Penitentiary, and Advocate.

The ideas about protection of suspect’s rights in the criminal justice process according to 
legislators’ views and perceptions are the consequences of the view of the human nature. In a 
legal state, basically human beings have to gain honor, security, and protection from any acts 
degrading the human values and dignity. Therefore, the conceptual meaning of human nature 
in the criminal justice process arouses views that someone as citizen being suspected or having 
committed a crime does not lose his rights as a human being and must not be treated arbitrarily 
either by the society or by the law enforcer. Good law enforcement is when the criminal justice 
system works objectively and impartially as well as pays attention to and carefully considers the 
existing and developing values in the society. As stated by Mardjono, in the practice of Criminal 
Justice, those who involve have to go on the same direction called just and proper legal process11.

10 Article 37 Law No 2 of 2002stipulated (1) national police institution that is named by National Police 
Commission shall be under and responsible to the President. (2) National Police Commission as referred 
to in paragraph (1) shall be established with a Presidential Decree. Article 38 stipulated that (1) National 
Police Commission shall have duties: a. to assist the President in determining directions of policies of 
the State Police of the Republic of Indonesia; and b. to provide inputs to the President in appointing and 
dismissing Kapolri.In performing its duties as referred to in paragraph (1), National Police Commission 
shall authorize to: a. collect and analyze data as materials for providing inputs to the President in relation 
to budget of the State Police of the Republic of Indonesia, human resource development of the State 
Police of the Republic of Indonesia, and infrastructure development of the State Police of the Republic 
of Indonesia; b. give recommendations and other inputs to the President in establishing professional 
and independent the State Police of the Republic of Indonesia; and c. obtain recommendations and 
complaints	from	public	concerning	its	performance	and	submit	it	to	the	President. Operationally, the 
Duties of National Police Comission is stipulated with Presidential RegulationNumber 17 year 2011 on 
National Police Comission.

11 Mardjono Reksodiputro, 1997, Bunga Rampai Permasalahan Dalam Sistem Peradilan Pidana, Pusat Pelayanan 
Keadilan dan Pengabdian Kepada Masyarakat, UI, Jakarta,  pp. 8-9.
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DISCUSSION
1.	 Bureaucracy	of	Republic	of	Indonesia	Police

Police organization is not only as a professional organization but also as a bureaucratic 
organization. It is because this type of organization is designed to engage with wide-scale 
administrative works as well as coordinate many people’s works sistematically.12 The 
characteristic of social change in the world is directing to a more rational structure. In relation 
with the characteristic, the change of model of policing also reflects a change movement 
heading to the rational organization.13Law in context of organization also discusses how 
a legal institution in realizing and enforcing the law works.In the organization’s work, the 
discussion has been directed to a more concrete level; it has come to discussion which 
relates to the process of how the goals are realized in context of organization, that is 
problematizing people, people’s attitudes, talking about the facilities and culture of the 
organization.14As an organization in general, acknowledgement of the existence of police 
force as a law enforcer organization that has particular duties and goals is highly influenced 
by the level of success in carrying out the function. Organization characteristics of police 
force in general is hierarchical and semi-military, so that the police force that previously was 
one of Army elements, strengthened its semi-military characteristic, that is shown by firm 
superior-subordinate system and command. One of the outstanding aspects of police force 
organization is rational bueaurocracy based on consideration and interest in pursuing the 
goals. The economical rationals are:15

a. Strive for gaining beneficial matters for organization as much as possible. 
b. Strive for pressing burdens in the organization until the minimum limits.

A fundamental question about police force which is frequently asked is: whether the police 
force is an efficient main social control institution of a criminal justice norm, or whether 
the police force is an institution positioned under domination of a legal system that has 
primary commitment on “The rule of law” eventhough the commitment frequently hinders 
the realization of social order and how the dilemma has given impacts or obstacles on the 
police ability to fulfill the standard of law enforcement.16

Basically, there are two juridical duties of police in law enforcement, those are law 
enforcement in criminal justice (with penal facilities) and law enforcement with non-penal 
facilities). Law enforcement in justice (with penal facilities) is actually only a part of the 
police duty. Most of the police duty is actually outside the criminal law enforcement (non-
penal). Therefore, in carrying out the duty, police actually has double roles, both as law 
enforcer and as a “social worker”.17

Inrelation to the aforementioned police duties, no wonder if one of reports of the UN 
Conggres V on The Prevention of Crime and The Treatment of Offenders, particularly 
in the report of problem agenda on “The Emerging Roles of The Police and Other Law 
Enforcement Agencies,” stated that:18 “police is a part of the society and cannot be separated 
from the society, and most of the police time has been spent for duties oriented for social 
service instead of law enforcement”.    

12 Ibid, pp. 82-83.
13 Satjipto Rahardjo, 1999: Membangun Polisi Indonesia Baru, Paper in Police National Seminar III, organized by 

Police Study Center of Law Faculty of UNDIP,  p. 2.   
14 Blau, Peter, M & Marshal W Meyer, 1996, Birokrasi dalam Masyarakat Modern, UI Press, Jakarta, pp. 15-17.
15 I.S. Susanto, 1993:  Masalah-masalah Mendasar dalam Penyelenggaraan Kepolisian di Indonesia, Paper 

inNational Symposium of Indonesian Police byPolice Study Center of Law Faculty of UNDIP, pp. 9-10.
16 Romli Atmasasmita, 1996, Sistem Peradilan Pidana, Bina Cipta Bandung, p. 17.
17 Barda Nawawi Arief, 1998, Beberapa Aspek Kebijakan Penegakan dan Pengembangan Hukum Pidana, Citra 

Aditya Bakti, Bandung, pp. 4-5.
18 Ibid, p. 14.
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2. Police Professionalism in Criminal Law Enforcement
The keyword is “professional” to indicate that thisIndonesian NationalPolice “building” 
has reformed. Why does ‘professionalism’ become important? Police’s authority creates 
dilemma, on one hand, police has weaknesses on the members’ work professionalism, but 
on the other hand, police is faced with people’s legal awareness. In this situation, police 
are insisted to improve the ability (personnel’s quality) in anticipating the current social 
change. Modernization and globalization (openness to the outside world) forces police to be 
more professional. There are a lot of jobs that are claimed as a profession; however, if they 
are examined and reviewed by using professional standard, not all jobs can be called as a 
profession in literal meaning. Many jobs are only status instead of profession.19

Profession requires mastery of knowledge which is gained from long courses, and has 
a particular characteristic that is not sufficient if it is only reflected through mastery of 
knowledge, but it also requires relationship among the actors of profession and the clients, 
it is a structured job in a tight bureaucracy. Police profession as a part of society mandated 
with duties to maintain the rule, norm, and law enforcement is encountered with change 
of social condition, as illustrated by Satjipto Rahardjo, that development of science and 
technology are two things that frequently trigger social change, including our police.20

General illustration about profession is explained by Donald C. Whitlam, as follows:21

a. Using theory of science for the profession.
b. Expertise is based on courses or long-term education.
c. Best service for the customers.
d. Has authority and how to control the attitude of professional members.
e. Developing the professional group through association like the popular International 

Chief of Police Association.
f. Has code of ethics as guidance to carry out the profession.
g. Choose the profession as dedication from their hearts.
h. Proud of the profession, fully responsible of professional expertise monopoly.

Today, one of the challenges of police professionalism is that there are many public opinions 
contrasting that police authority is degrading so that public cannot see the roles as public 
servant and safeguard because:22

1. The decrease of police’s typical professional technical ability, and 
2. The decrease of service given to public in need.
3. Aspect of professionalism is in line with “Rule of Law” that has become the police’s 

“hall mark”.

Satjipto Rahardjo suggests that to face social change and demand police has to do the 
following actions:     
1. Police have to learn to share information. It means that police have to master the cutting-

edge technology well. The demand is related to police’s obligation to act as a referral 

19  Albert J. Reiss Jr. The Police and The Public, 1971: Ch.III in Satjipto Rahardjo, Studi Kepolisian Indonesia-
Methodologi dan Substansi, Paper inNational Symposium of Indonesian Police, Semarang year 1993, p. 16.

20  Today’s law enforcer executives must reform the future and therefore, they have to look forward. They 
have to be future leaders and therefore have to be one step ahead in front of the nation. 

(Satjipto Rahardjo, 1995: Polisi dan Perubahan Sosial, paper in Police National Seminar I, organized byPolice 
Study Center of Law Faculty of UNDIP, p. 8)

21 Awaloedin Djamin, 1998: Profesionalisme dan Kemandirian Polisi, material of Workshop organized by 
Association of Criminal Law Teachers and Indonesian Criminology in cooperation with Indonesian Legal 
Advisors Association, Bandung, p. 3.

22  Awaloedin Djamin, Ibid, p. 1.
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service for the other institutions that must give social and cultural service.
2. Police are suggested not consider themselves as a mere work force, instead they have 

to position themselves as an integral part of the society as well as members that people 
look for.

3. Today’s police are suggested to be a protagonist (with society) not an antagonist (against 
society). 

4. The best way to do so is through integration with the existing social network. In this 
case, police are suggested to do reflection on the nature of social change. 

5. Police have to interface with various activities in both public and private sectors 
that affect the preventive and repressive responsibilities that traditionally it is the 
government’s field. 

6. Concept and basis of the social network have to be expanded to become cooperation or 
police’s dependency on the public participation.  

7. Police are suggested to become agent of change. This attitude is difficult to perform if 
they only act as a status quo keeper, as in traditional policing.

Law enforcement is not an activity that stands alone, but instead it has a mutual relationship 
with the public. Therefore, law enforcement in a society has its own tendencies as a 
consequence of the social structure. The social structure is an obstacle either in providing 
social facilities that allow the implementation of law enforcement or in giving obstacles so 
that law enforcement cannot be implemented or carelessly implemented23.

Talking about law enforcement is actually talking about ideas as well as concepts 
establishment which are abstract in nature. In other words, law enforcement is an effort to 
realize the ideas. The process of ideas realization is the core of law enforcement. Talking 
about ideas realization is actually entering the field of management. Law enforcement is 
an absolute requirement for making Indonesia peaceful and prosperous. If law is enforced, 
assurance, safety, prosperity, peace, or harmonious life will be realized. The absence of law 
enforcer will hamper the public achievement in fulfilling their needs. It shows that there is a 
correlation among peaceful, just, and prosperous.

  Law enforcement, according to Notitie Handhaving Milieurecht, is supervision and 
implementation (or with threat) of the use of administrative facilities, criminal law or 
civil law so as to achieve the reformation of laws and regulations that apply in general 
and individual. Supervision here means government’s supervision for rules to be obeyed24. 
According to Soerjono Soekanto, the point and meaning of law enforcement lie on the activity 
of harmonizing values relationship construed in steady principles and manifesting attitude of 
acts as a series of value elaboration in the final stage, to create, maintain, and preserve peace 
in the living community25.Romli Atmasasmita formulates that law enforcement is enforcing 
justice and leaving injustice. Good law enforcement is when criminal justice system works 
objectively and impartially, pays attention to and carefully considers living and developing 
values in the society. The values are shown by the public reaction on every criminal policy 
that has been implemented by law enforcement agencies. In the context of law enforcement 
using system approach, there is a significant correlation between multidimensional crime 
increase and criminal policy implemented by law enforcement agencies26.

23  Satjipto Rahardjo, 2009,Penegakan Hukum, Genta PublishingYogyakarta, p. 31.
24 Andi Hamzah, 1995, Penegakan Hukum Lingkungan, Arikha Media Cipta, Jakarta, p. 61
25 Soerjono Soekanto, Faktor-faktor yang Mempengaruhi Penegakkan Hukum, Rajawali Press, Jakarta, p. 3
26 Romli Atmasasmita, 1997, Hak Asasi Manusia dan Penegakan Hukum, BinaCipta, Bandung, p. 27
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This professionalism is not restricted on the improvement of police’s technical ability in the 
micro level/field, but further, it requires fundamental reformation on the paradigm so that 
police institution becomes a real independent civil institution and implements democratic 
policing system. In this concept, police force is not a leader’s tool or as one of the autonomous 
power branches without public accountability. Therefore, the further effort of building the 
professionalism of police force requires integrity development of all police apparatus and the 
functions they hold. The direction of police organization development has to adopt modern 
management principles with measurable and transparent performance to be assessed by 
public. Here, professionalism is the key word because public always sees police as having 
negative image, almost without appreciation. This view is, of course, not necessarily wrong 
because it is built on a number of facts and statistical graphs. Indeed, police have to listen and 
reform27. However strong the criticism, it indicates something positive that public still loves 
the police and put high expectation. Public’s negative imaging of Indonesian National Police 
like two horizontal lines that will never find the ends. Eventhough police keep on struggling 
to improve their image, the effort will not make the police’s image become positive.   

Law No. 2 of 2002 on Indonesian National Police confirms that the primary duties of police 
force as regulated in Article 13 are: 1. Maintaining public order and safety, 2. Enforcing law, 
3. Providing protection, safeguard, and public services.

In police organization, law enforcing task is conducted by Reskrim unit (Criminal Investigation 
Agency). Its main duties are carrying out preliminary investigation, investigation, and 
coordination as well as supervision on civil servant investigators (PPNS) based on Law No. 
8 of 1981 on Criminal Procedure Law. The Reskrim’s functions are to conduct all efforts, 
activities, and tasks related to the implementation of police reserse’s functions in order 
to investigate any kind of criminal acts that cover general reserse, economic, narcotics, 
counterfeit money, and forgery in coordination with PPNS and particular criminal acts, 
corruption and criminal information center management.

Investigation is a series of long processes and requires careful scrutiny which covers 
administration preparation, taking actions, examination, completion, and submission of the 
case dossier. In this case, it starts from police report arrangement, investigation, summon, 
arrest, detention, raid, seizure, examination, filing, until submission of the case dossier 
and suspect as well as the evidence (P-21). To complete the power, The Law of Criminal 
Procedure (KUHAP) gives police authority to take forceful measures which include 
arrest, detention, raid, seizure and examination of documents. In these measures, abuse of 
power tends to happend such as using violence, manipulation of evidence, wrong capture, 
maladministration, and human right violation.

Investigation proccess is the most crucial stage in Criminal Justice System, where the 
investigation task charged to police is very complex since they act as an investigator, 
supervisor as well as coordinator of PPNS investigators. The complexity of investigator’s 
task is raising as reformation underways in all life sectors in Indonesia. An investigator is 
required to succeed in disclosing all cases which are indicated to violate law. In addition, 
an investigator is also required not to violate human rights in investigating someone who is 
suspected to commit a criminal act. Another challenge faced by an investigator is not only 
from the success to proceed a case to the court through judiciary but also from the possibility 
of being sued by the suspect and his family through pre-trial suit because of the mistake of 

27 Goldstein has suggested how difficult it is to define and carry out the police’s role. It is an unplanned complexity, 
but it grows and is present by itself due to the mandated duties and rocketing public expectation. Even due to 
this public rocketing expectation, police’s role is often time coloured by myths andstereotype. Budi Gunawan, 
Koloni Keadilan, (Compilation of Analysis in FORUM magazine). Forum Media Utama, Jakarta, 2006, pp. 118-
119
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the investigator28.

3. Problems In Law Enforcement 
The general description of Polri Reskrim condition that is assessed negatively by the society:

First, from aspect of morality/attitude, there are some Polri investigator persons who are 
not clean, possibly bribed, like to do extortion, and sometimes conspire with the suspects 
of legal case. Polri investigators are still discriminative in investigating a particular case in 
the society.

Second, from intellectual aspect/knowledge, there are some Polri investigators who lack 
comprehension of criminal law regulations, weak in processing the crime scene, weak in 
disclosing cases in forensic laboratory, and still lack mastery of various kinds of transnational 
crimes (Narcotics, Terrorism, Cyber Crime) and crimes on national properties (Illegal 
logging, Illegal Fishing, Illegal Mining).

Third, from aspect of skill, there are some Polri investigators who lack of response in 
handling public complaints, lack of skill in hunting and arresting people under legal case, 
violate human rights in arresting, detention, and witness and suspect examination, careless 
administration procedure (absence of legal document) in arrest. Even there is a mistaken 
issue in the society that “if you lost a goat then reported it to the police, it would become 
losing a buffalo”. Thus, it makes the society against the Polri investigator29.

National Police Comission, in its 2015 annual report , shows the following facts:

If seen from the data of Police force’s function performance, public complaints accepted 
by National Police Comission are 1270 complaint letters, Reserse’s function receives the 
most complaints that are 118 / 93%, Police Readiness (Samapta) 3/ 0.2 %, Traffic Police 
(Lantas) 11 / 0.8 % and other functions are 51 / 5.3. It is because Reserse is the police force’s 
function mandated to give service in law enforcement that is potential for poor service, 
abuse of power, false discretion, discrimination, and corruption indication committed by 
thepersonnels of Polri Reserse function. 

The elaboration about kinds of public complaints on Polri’s performance used in National 
Police Comission is as the following:

28 Rahman Amin, rahmanamin1984.blogspot.com/2014/.../penyidikan-polri-dalam-sistem-peradilan.ht... 
accessed on 5 November 2016.

29 Dr. Agus Subagyo, S.Ip, M.Si,  https://agussubagyo1978.wordpress.com/.../mewujudkan-penyidik-polri-yang-
profesional, accessed on 5 November 2016.
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1. Poor service is in form of delaying case handling too late, not giving fast, right, and 
professional service.

2. Abuse of power in form of legalizing forceful measures arbitrarily/against procedure, 
determining suspect status without being supported by 2 (two) sufficient evidences, 
manipulation of case, and investigator treatment without sufficient initial evidence.

3. Discrimination in form of taking sides, not neutral in enforcing law, conflict of individual 
and group interests and exercising acts differently in investigation process.

4. False discretion, wrong policy in law enforcement process, decision/judgement that 
results to fatal situation and cannot be accounted, the act taken is not based on public 
interest or the act is actually not necessarily taken.

5. Suspected corruption is in form of violence, procedural force effort, people extortion 
and suspect execution through extortion and threat.

The writer tries to compare with the data available in Ombudsman Institution that functions 
to supervise the implementation of Public Service by both central and regional levels of 
National Rulers and Governments including those implemented by State-owned Enterpises 
(BUMN) and private institution or individual charged with task to implement a particular 
public service. In the function, Ombudsman accepts reports on suspected maladministration 
in implementing public service.

From January to December 2015, Ombudsman accepted 6859 complaints, and 794  
complaints were related to Police force. Indicator used by Ombudsman includes: taking 
sides, discrimination, conflict of interest, late delay, abuse of power, procedure deviation, 
soliciting money/good, incompetence, not giving service, and improper. From the 2015 data, 
late delay is on the first place of all complaints and the second is abuse of power. National 
Police Comission calls indicator of late delay as a poor service.

Comission of Missing Persons and Victims of Violence (Kontras) released its finding which 
mentioned that, in 2015, Polri was an institution that dominated freedom violation related 
to human rights. According to Kontras coordinator, Haris Azhar, in 2015, 238 violations 
happened. From the number, 85 cases were committed by Polri, such as forceful dispersal 
of action or activity with arrest or oppression and prohibition of reporting news or doing 
activity30. Comission on Human Rights showed data from 2012 to 2015 that police were 
frequently complained related to suspected violation of the right to seek justice, followed 
by violation of the right to feel safe, and the right to live. In 2015, there were 608 public 
complaints for violating the right to seek justice. The complaints raised from 2014 for 596 
complaints, in 2013 there were 447 complaints, and in 2012 there were 369 complaints.

The visible problem is that there is inconsistency in police force’s duties as preservation of 
public safety and public order, law enforcement, protection, safeguard, and public services, 
with the fact that there is a deviation of police force’s duties when they are enforcing the 
law. In this case, it seems that in enforcing law police are allowed to do anything including 
violence and oppression even until hard oppression that causes the suspect die. Why does it 
happen?

In law function, mentality or personality of law enforcers play an important role. If regulation 
is already good but the officers’ quality is not really good, there is a problem. Therefore, one 
of the keys of law enforcement is mentality or personality of the law enforcers by citing J. E. 
Sahetapy’s opinion who says that: “In order to enforce law and implement law enforcement 
that justice enforcement without truth is a policy. Truth enforcement without honesty is 
a hypocrisy. In order to enforce law by each law enforcement institution (including the 

30 riaugreen.com/.../Waduh--Selama-2015-Kontras-Melaporkan-Polisi-Paling-Banyak-... accessed on 5 
November 2016



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 242

people) justice and truth have to be stated, have to be felt and seen, have to actualized.”31.

4. Law Reformation   
President Joko Widodo has released policy package to encourage law reformation in 
Indonesia. From upstream to downstream, there are three things that have to be paid attention 
to recover the public trust to law justice and assurance, that is first regulation reformation in 
order to get quality education. The current overlapping regulations have to be restructured 
so that the existing regulations do not burden or confuse the society. Regulation reformation 
is also done to prevent remaking regulations by an intitution or a ministry. The second 
thing in law reformation is reformation of law enforcer institutions, which cover judiciary, 
police force, and in the area of Ministry of Law and Human Rights. Law reformation in 
law institution is needed to prevent illegal charge (law mafia) in the institution and also 
strengthen the performance of law enforcer. The affirmation can be done through break 
through in completion of corruption cases, human right cases in the past, smuggling cases, 
forest and land fire cases, as well as narcotics cases.

How about the police force reformation?

In 1 April 1999, President BJ Habibie was consistent on his political decision as uttered 
on the Republic of Indonesia Armed Forces’ (ABRI) Anniversary on 5 October 1998 
that separated Polri and ABRI command hierarchy. The consistency positions Polri as an 
independent institution that has its own autonomy in carrying out the duties even though it 
still belongs to Ministry of Defense and Security/ABRI Commando. Even though Polri is 
outside the ABRI hierarchy, intervention in carrying out the duties still exists because Polri 
subjects to Law No. 20 of 1982 on National Security Defense and Law No. 2 of 1998 on 
Armed Forces.

Scrutinizing the Polri’s development in constitutional constellation, President Abdurrahman 
Wahid made a political decision that was issuing a Presidential Decree No. 89 of 2000 on The 
Position of Indonesian National Police dated 1 Juli 2000. The Indonesian National Police 
is a government’s institution whose duties are law enforcement, preservation of domestic 
public safety and public order. The Indonesian National Police is led by The Chief of The 
Indonesian National Police whose duties are accounted directly to the President.

Furthermore, in Annual Meeting 2000, MPR issued TAP MPR VII/2000 that regulates 
(Article 6) the role of Indonesian National Police that is the State’s apparatus who has roles 
in preservation of public safety and public order, law enforcement, protection, safeguard, 
and public services; Article 7 regulates the structure and The Position of The Indonesian 
National Police that The Indonesian National Police is a National Police Force whose 
organization is structured hierarchically from the central level until under the President. 
The Indonesian National Police is led by Chief of The Indonesian National Police who is 
appointed and dismissed by the President with the approval from People’s Representative 
Council. President Megawati on 8 January 2002 legalized Law No. 2 of 2002 Concerning 
The State Police of The Republic Of Indonesia. It means that constitutinal constellation has 
been placed proportionally, even more, it means that Polri is given autonomy in carrying out 
the duties32.

Since reformation took place in 1998, The Indonesian National Police (Polri) is one of 
institutions or government’s apparatus (Ministry/institution) that has stipulated and socialized 

31 sarmyendrahendy.blogspot.co.id/2012/06/dalamrealita-kehidupan-bermasyarakat.html, accessed on 5 
November 2016

32 www.kaskus.co.id/thread/.../polri-dalam-konstelasi-hukum-tata-negara/ accessed on 6 November 2016
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policy of Polri Bureaucracy Reformation that covers three targets, those are Reformation in 
Instrumental aspect, Reformation in Structural aspect, and Reformation in Cultural aspect. 
So on 1 July 1999, Polri launched a blue book on “Reformation Goes to Professional Polri” 
as mandated by Law No. 2 of 2002 on The Indonesian National Police in Article 4 which 
states that the main goal or mission of Indonesian National Police is realizing the national 
security which covers preservation of public safety and public order, law enforcement, the 
implementation of protection, safeguard, and public services, maintenance of peace, and 
upholding human rights.

Polri established internal reformation in three aspects, those are structural, instrumental, 
and cultural; then it is known as “Polri Reformation”. It is realized through the issue of 
Blue Book of Polri Reformation in 1999 by Polri. The purpose is to create professional and 
independent Polri, to become an effective state’s tool, and not to ignore the public interests. 
Polri reformation is expected to create Polri as a law enforcer that is in line with principles 
of civil society that has law supreme characteristic and upholds human rights.

Polri reformation in structural aspect means change of police force institution in constitution, 
organization, structure and position. Instrumental aspect includes phylosophical reformation 
(vision, mission, and goal), doctrine, authority, competence, function ability, and science 
and technology. The last, cultural aspect is the downstream of structural and instrumental 
reformations. Cultural reformation is the main key of Polri reformation which is aimed to 
improve the quality of public service mainly through reformation of recruitment system, 
education system, material system of facilities and services, budgeting system, as well as 
operational system33.

It is in line with the mandate of President Joko Widodo on 70th Bhayangkara Day on 1 July 
2016 that ordered the Indonesian National Police to do reformation. The Polri reformation 
is the key in facing future competition. Reformation from upstream to downstream, started 
from the recruitment system until the Polri’s public services, started from the change of 
mindset until the change of every personnel’s attitude. The downstream is the change to a 
more professional attitude, higher integrity, and responsibility so that the public put more 
trust to Polri.

The discussion of Bureaucracy Reformation especially Polri shows that there is an 
effort of implementing good governance in giving safety assurance and order through 
law enforcement and protection as well as appreciation on human rights to the public. 
Bureaucracy Reformation shows that Polri requires restructuring and change so that cultural 
reformation can work maximally and effectively in Polri institution and acceleration is 
needed in Polri’s cultural reformation which covers 3 main acceleration programs, those are 
program sustainability, performance quality improvement and commitment to organization. 
The three main Acceleration Programs, then, are followed up with Quick Wins Program 
which is a Polri’s Acceleration and Transformation Program in order to restructure Polri in 
accordance with the primary duties, roles, the functions. Polri has established Polri’s Grand 
Strategy of 2005-2025 which is divided into three stages; those are 2005-2009 trust building, 
2010-2015 partnership building, and 2016-2025 strieve for excellence. Since the time of 
the first stage implementation to the second stage has run out, Polri is making an effort 
to accelerate the achievement through Polri’s Acceleration and Transformation Program 
started from program sustainability, performance quality improvement and commitment to 
organization in order to build professional and independent Polri and trusted by the public34.

33 Sarah Nuraini Siregar, ejournal.lipi.go.id/index.php/jpp/article/download/194/78, accessed on 2 
November 2016

34 https://polrireformasi.blogspot.com/2012/03/tentang-reformasi-birokrasi-polri.html, accessed on 5 
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Priority to the success of Police Force Reformation especially Cultural Reformation contains 
two fundamental points, those are change of Polri personnels’ mindset and cultural set of 
Polri organization. From the individual side, to create strong, qualified, professional, and 
proportional Polri, it has to be supported by personnel’s morality, mentality, and honest 
attitude. On the other hand, the change of Polri personnels’ mindset and action set is also 
determined by organization cultural change and the external environment.35

Chief of Indonesian National Police, General Tito Karnavian will pay much attention to 
Police Force Reformation especially Cultural Reformation in Polri’s internal body which is 
focused on three main things, “The main point is corruptive culture, the second is hedonism 
culture. The third is consumptive culture and attitude when facing the public.”

CONCLUSION

1. The point and meaning of law enforcement lie on the activity of harmonizing values 
relationship construed in steady principles and manifesting attitude of acts as a series of 
value elaboration in the final stage, to create, maintain, and preserve peace in the living 
community. Law enforcement means enforcing justice and leaving injustice. Good law 
enforcement is when the criminal justice system works objectively and impartially as well 
as pays attention to and carefully considers the existing and developing values in the society 
to reach the prosperous society.

2. Investigation is a series of long processes and requires careful scrutiny which covers 
administration preparation, taking actions, examination, completion, and submission of the 
case dossier. In this case, it starts from police report arrangement, investigation, summon, 
arrest, detention, raid, seizure, examination, filing, until submission of the case dossier 
and suspect as well as the evidence (P-21). To complete the power, The Law of Criminal 
Procedure (KUHAP) gives police authority to take forceful measures which include 
arrest, detention, raid, seizure and examination of documents. In these measures, abuse of 
power tends to happend such as using violence, manipulation of evidence, wrong capture, 
maladministration, and human right violation.

3. The visible problem is that there is inconsistency in police force’s duties as preservation of 
public safety and public order, law enforcement, protection, safeguard, and public services, 
with the fact that there is a deviation of police force’s duties when they are enforcing the law. 
Public complaints on police’s acts  in enforcing law include: poor service, abuse of power, 
wrong discretion, corruption, and human rights violation. 

4. Problem in police’s acts is mainly caused by mental attitude/integrity and mindset. It has 
to be a priority to achieve reformation success that is Police Force Reformation especially 
Cultural Reformation containing two fundamental aspects, those are change of Polri 
personnels’ mindset and also cultural set of Polri organization. From the individual side, 
to create strong, qualified, professional, and proportional Polri, it has to be supported by 
personnel’s morality, mentality, and honest attitude. On the other hand, the change of Polri 
personnel’s mindset and action set is also determined by organization cultural change and 
the external environment.

November 2016.
35 Sarah Nuraini Siregar, Op-cit.
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THE IMPLEMENTATION OF THE DEATH PENALTY IN THE 
PERSPECTIVE OF INDONESIAN HUMAN RIGHTS LAW: BETWEEN 
UNIVERSALISTIC VERSUS PARTICULARISTIC VIEWS

Dr.	Hernadi	Affandi,	S.H.,	LL.M.1

ABSTRACT

The effort to eliminate the death penalty in the international level lasts long enough beganby a 
view of scientist and politician while later realized in the modern era by international organization 
began in the late 1940s. Such efforts continue to proceed not only in Europe but also in other 
parts of the world, so that becoming a world trend that cannot be irreversible as a universal 
phenomenon. Nevertheless, these struggles do not always run smoothly, so that in addition to the 
many countries that have abolished the death penalty, but still there are countries that retain the 
death penalty in their domestic law. This situation also affects efforts to struggle to eliminate the 
death penalty in the perspective of human rights. Indonesia also faces problems in implementing 
the death penalty because of the difference in views between the two parties who agree and 
disagree with the death penalty.
This paper will try to discuss two main issues: First, how is the effort to eliminate the 
death penalty in the international level of human rights law perspective. Second, how is the 
prospect of the implementation the death penalty in the future of Indonesian national law in 
the human rights perspective.
Key words: human rights, right to life, death penalty

I INTRODUCTION
The effort to eliminate the death penalty in the international levellasts in long enough time. 
According to Hans Goran Franck, the first decisive step towards the abolition of capital 
punishment was launched by the Italian scientist and politician Cesare Beccaria (1738-
1794).2In a real effort to eliminate the death penalty began to occur in the Americas, 
especially Michigan whichabolished the death penalty for murder in 1846, while Venezuela 
became the first country to completely abolist it for all offenses in 1863.3Meanwhile, the 
modern movement to abolist the death penalty really begins in the late 1940s.4 Based on the 
records, it appears that the efforts to abolish the death penalty has been started since about 
two centuries ago and keepgoing until now. The struggle to abolish the death penalty can 
be said to be as old concern as human beings to human rights itself primarily carried out by 
countries in Europe and America.

Since then, the struggle to abolish the death penalty was slowly getting the attention of many 
parties, especially the leaders in the field of human rights in Europe. The struggle continued 

1. Lecturer at Faculty of Law Universitas Pdjadjaran, Bandung. S.H. (Universitas Padjadjaran); LL.M. 
(Universiteit Utrecht, the Netherlands; Dr. (Universitas Padjadjaran. E-mail: heraff@yahoo.com. 

2  Hans Goran Franck, the Barbaric Punishment Abolishing the Death Penalty, Martinus Nijhoff Publishers, the 
Hague/London/New York, 2003, p. 49.

3 ibid, p. 51.
4 ibid, p. 2.
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in the twentieth century and early twenty-first century now. Such efforts keep going like a 
snowball continues to grow and affect many figures and human rights activists not only in 
Europe but also in other parts of the world including Asia, Africa, America, and Australia. 
Nowadays, the abolition of the death penalty has become a global trend that cannot be 
irreversible as a universal phenomenon that is done by many countries in the world.

However, the struggle was not always easy because many countries that have not realized to 
abolish the death penalty in the country for various reasons. According to Manfred Nowak, 
we have come a long way in the gradual abolition of the death penalty under international 
law, but there are still roughly 70 retensionist countries in the world including very powerful 
and influential states, such as China, India, Indonesia, Iran, Saudi Arabia, Nigeria and the 
United States.5 This situation will certainly affect the efforts to abolish the death penalty 
around the world where on one hand there are countries that support, but on the other hand 
there are also countries that do not support or reject it. As a consequence, the struggle to 
abolish the death penalty to be split into two groups of universalistic and particularistic.

Indonesia is still retaining the death penalty in various laws and regulations. This situation 
caused a controvery among those who agree and disagree with the death penalty. Each party 
holds with their opinion in which the parties agreed to regard the death penalty as a matter of 
course by national law to provide a deterrent effect for offenders and reduce the possibility 
of potential offenders. In fact, lately there is a view of the death penalty is also applied to 
the other crimes that have not been regulated by law, such as corruption, sexual crimes, 
and so forth. This view is based on the retaliation that the perpetrators are punished with 
appropriate penalties for very detrimental to the victim even threaten the security of others.

Those who do not agree with the death penalty is based on the grounds of human rights on 
the perpetrator because it claimed the right to life. This thinking seems to be affected by 
the tendency of the world seeking the removal of the death penalty. Many countries that 
have eliminated the death sentence, but Indonesia still survive to retain the death penalty 
in domestic law. This debate is as if it never completed due to lack of a common vision for 
the establishment of the Indonesian national law, in particular the national laws. Among the 
Government and Parliament itself still they have a different view, so that the political will of 
the death penalty are also still different.

II. DISCUSSION
A.	 The	Effort	Abolition	of	the	Death	Penalty	in	the	International	Level	in	Perspective	

of Human Rights 

The effort to abolish the death penalty in the twentieth century is a step based on 
the Universal Declaration of Human Rights of 10 December 1948. The formulation 
of Article 3 of the Declaration states that “Everyone has the right to life, liberty and 
security of person”. Although this formulation is not explicitly set on the death penalty, 
in that context is no one or parties may revoke or eliminate the right to life. The right 
to life is traditionally referred to as the obligation of states to observe due process of 
law before capital punishment is imposed.6 In other words, the right to life cannot be 
revoked by anyone, including by the state through the death penalty and if the state will 
seek the death penalty, it should be done with a fair process.

Formulation of a more emphatic that in the context of the right to life should not be 

5  Manfred Nowak, Introduction to the International Human Rights Regime, Martinus Nijhoff Publishers, Leiden, 
2003, p. 346.

6  Rebecca J. Cook, ed., Human Rihgts of Women, University of Pennsylvania Press, Philadelphia, 1994, p. 13.
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revoked (by the death penalty) is stated in the International Covenant on Civil and 
Political Rights which adopted on December 16, 1966 and entry into force on 23 March 
1976. Article 6 verse (1) Covenant states that ““Every human being has the inherent 
right to life. This right shall be protected by law. No one shall be arbitrarily deprive of 
his life”. In Article 6, paragraph (2) Covenant stated that “In countries which have not 
abolished the death penalty, sentence of death may be imposed only for the most serious 
crimes in accordance with the law in force at the time of the commission of the crime 
and not contrary to the provisions of the present Covenant and to the Convention on the 
Prevention and Punishment of the Crime of Genocide. This penalty can only be carried 
out pursuant to a final judgement rendered by a competent court”. 

Furthermore, Article 6 verse (4) stated that “Anyone sentenced to death shall have the 
right to seek pardon or commutation of the sentence. Amnesty, pardon or commutation 
of the sentence of death may be granted in all cases.” Furthermore, Article 6 verse (5) 
confirmed that “Sentence of death shall not be imposed for crime committed by persons 
below eighteen years of age and shall not be carried out on pregnant women”. Under 
this provision is basically a death sentence can only be done with consideration and 
very tight grounds, so it should not be carelessly imposed. The death penalty can only 
be carried out on the most serious crimes, but cannot be imposed on persons below 
eighteen and pregnant women.

According to Henk Addink, the corresponding rights that the states are obliged to protect 
are manifold and derive from the “inherent dignity of the human person”. He gives 
example that the right to life is protected by Article 6 runs prior to all others, for instance, 
the prohibition of torture that is contained in Article 7 would be rendered nugatory 
without an anterior guarantee of right to life, as too would the Article 8 prohibition of 
slavery.7In this case, there is a link between the protection of the right to life with the 
abolition of the death penalty or the prohibition against slavery.The further correlation 
is that either the protection of the right to life, the abolition of the death penalty or the 
prohibition against slavery is a form of respect and protection of human rights.

Subsequently struggle to abolish the death penalty in Europe was shown by the convening 
of the Conference on the Elimination of the Death Penalty, held in Stockholm in 1977. 
The Stockholm Conference of the Death Penalty composed of more than 200 delegates 
and participants from Africa, Asia, Europe, the Middle East, North and South America 
and the Carribean region.8The conference resulted in the Stockholm Declaration in its 
consideration reads that the Death Penalty is the ultimate cruel, inhuman and degrading 
punisment and violates the right to life.9After the conference, the effort to eliminate the 
death penalty hadbecome increasingly apparent and was mostly done by the countries in 
the world which was initially still retain the death penalty in domestic law.

As for the reason in the Stockholm Declaration to abolish the death penalty are:10

a. The death penalty is frequently used as an instrument of repression againts 
opposition, racial, ethnic, religious and underprivileged groups.

b. Execution is an act of violance, and violence tends to provoke violence.
c. The imposition and infliction of the death penalty is brutalizing to all who are 

involved in the process.

7  Henk Addink, et.al., Human Rights & Good Governance, Utrecht, 2010, p. 147.
8  Gudmundur Alfredsson and Katarina Tomasevski, A Thematic Guide to Documents on Health and Human 

Rights, Martinus Nijhoff Publishers, the Hague, 1998, p. 474.
9 ibid, p. 474.
10 ibid, p. 474.
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d. The death penalty has never been shown to have a special deterrent effect.
e. The death penalty is increasingly taking the form of unexplained disappearences, 

extra-judicial executions and political  murders.
f. Execution is irrevocable and can be inflicted on the innocent.

In this regard, the Stockholm Declaration also remainders the three (3) things that:11

a. It is the duty of the state to protect the life of all persons within its jurisdiction 
without exeption.

b. Executions for the purposes of political coercion, wether by government agencies 
or others, are equally unacceptable.

c. Abolition of the death penalty is imperative for the achievement of declared 
international standards.

Human rights violation in various forms including the death penalty and torture has 
occured not only in other parts of the world but also in Europe. This was disclosed by 
Olafur Ragnar Grimsson President of the Republic of Iceland at the time of the opening 
of the Workshop about the Inspection Panel which was organised in Lund in October 
1997. On that occasion, the President Grinsson stated that during 20th century tens of 
millions of Europeans have been killed and tortured; a number of Europeans regimes 
have also been responsible for human rights violation in other parts of the world.12. It 
means that human rights violations occurred not only because of their ignorance of 
human rights, but also because of the indifference of the country’s leaders to respect 
and protect human rights. Leader authoritarian and arbitrary will easily commit human 
rights violations in order to maintain their power. All ways and means will always be 
pursued even with the killing or torture to anyone deemed opponent despite they are 
their own people.

The attention of countries in the world for human rights is not only aimed at eliminating 
the death penalty is regarded as a form of cruel, but also in virtually all aspects of human 
rights violations. All aspects of the nature of torture were initiated to be abolished 
because it equally gives undesirable effects on human existence. It shows that the 
struggle against the respect of human rights by the various manifestations of concern 
to the countries in the world to create a human being more civilized without torture and 
the death penalty. International commitment to human rights is not only demonstrated 
by the country or world bodies like the United Nations, but also by various entities other 
than the state, such as non-governmental organizations, companies, banks, and others. 
In other words, human rights international law is not only for states, it is for “organ of 
society”, individuals as collective persons.13

United Nationsparticipation in combating forms of torture or the death penalty echo is 
much more powerful because it is done by the organization in which gathered almost all 
countries in the world. It certainly will bring a broad impact in the efforts to eliminate 
all forms of violence especially the death penalty. One such effort was in 1984 the 
United Nations introduce a convention seeking to outlaw the global practice of torture.14 
However, these efforts do not always easy because until 2004, only 59 countries 

11 ibid, p. 474.
12  Gudmundur Alfredsson and Rolf Ring, The Inspection Panel of the World Bank a Different Complaints 

Procedur, Martinus Nijhoff Publishers, The Hague, 2001, p. 3.
13  Raoul Wallenberg Institute, Human Rights and Economic Relations, Proceedings of the 5th Internal ASEM 

Seminar on Human Rights, Asia-Europe Foundation, Singapure, p. 81.
14  Raddu Mares, ed., Business and Human Rights A Compilation of Documents, Martinus Nijoff Publishers, 

Leiden, 2004, p. 356.
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have yet to ratify the convention and introduce national legislation against torture.15 
Notwithstanding, these efforts were good enough to diminish other forms of torture 
either directly or indirectly included in executions.

Other effort made by the United Nations is to issue a resolution Safeguards Guaranteeing 
Protection of the Rights of Those Facing the Death Penalty which approved by Economic 
and Social Council Resolution 1984/50 of 25 May 1984. This resolution consist of nine 
points as follows:16

1. In countries which have not abolished the death penalty, capital punishment may 
be impossed only for the most serious crimes, it beeing understood that their scope 
should not go beyond intentional crimes with leathel or other extremely grave 
consequences.

2. Capital punishment may be impossed only for a crime for which the death penalty 
is prescribed by law at the time of its commission, it beeing understood, that if, 
subsequent to the commission of the crime, provision is made by law for the 
imposition of a lighter penalty, the offender shall benefit thereby.

3. Persons below 18 years of age at the time of the conmission of the crime shall not 
be sentenced to that, nor shall the death sentence be carried out on pregnant women, 
or on new mothers, or on persons who have become insane.

4. Capital punishment may be imposed only when the guilt of the person charged 
in based upon clear and convincing evidence leaving no room for an alternative 
explanation of the facts.

5. Capital punishment may only carried out pursuant to a final judgement rendered 
by a competent court after legal process which gives all possible safeguards to 
ensure a fair trial, at least equal to those contained in article 14 of the International 
Covenant on Civil and Political Rights, including the right of anyone suspected of 
or charged with a crime for which capital punishment may be imposed to adequate 
legal assistance at all stages of the proceedings.

6. Anyone sentenced to death shall have the right to appeal to a court of higher 
jurisdiction, and steps should be taken to ensure that such appeals shall become 
mandatory.

7. Anyone sentenced to that shall have the right to seek pardon, or commutation of 
sentence; pardon or commutation of sentence may be grated in all cases of capital 
punishment.

8. Capital punishment shall not be carried out pending any appeal or other recourse 
procedure or other proceeding relating to pardon or commutation of the sentence.

9. Where capital punishment occurs, it shall be carried out so as to inflict the minimum 
possible suffering. 

In addition to the struggle of abolishing the death penalty and torture carried out by the 
state and the United Nations, it was also done by the World Bank. One such effort was 
demonstrated by the World Bank to establish the World Bank Inspection Panel who 
has contributed in respect for human rights and the rule of law. Although initially this 
Panel has no relationship with human rights, but it gradually come to encompass the 
international human rights standards and that the affected public and non-governmental 
community become aware of it existence.17 According to Gudmundur, the World Bank 
in many ways and increasingly touches upon human rights and the rule of law as part 

15 ibid, p. 356.
16 United Nation, A Compilation of International Instruments, volume I (First Ppart), New York, 1993, p. 310-311.
17 Gudmundur Alfredsson and Rolf Ring, op.cit, p.vii.
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of an overall approach to successful development.18In fact, the World Bank’s attention 
to the human rights values   also influence the policies issued in the development of 
economic and banking.

Banking policies related to human rights was not only demonstrated by the World Bank, 
but also by the banking sector in general. One form of attention given by the banking 
institution to respect human rights, among others, is to refuse to invest in any business 
involved in the manufacture of torture equipment or other equipment that is used in the 
violation of human rights.19 However, torture and the use of equipment to repress human 
rights continues throughout the world where three quarters of the world’s governments 
have used torture in the last three years.20Furthermore, Radu Mares said that equipment 
manufactured in the UK has been identified as having been used in a number of countries 
where human rights are abused: for example, water cannons in Indonesia; leg irons in 
Saudi Arabia; electroshock batons and surveillance equipment in China; stun grenades 
in Sri Lanka and CS gas in Kenya.21

Various policies issued by the banking sector, among others, support the abolition of the 
death penalty, either directly or indirectly. The policy taken by banks is bank will not 
invest in organisations which:22

a. Manufacture torture equipment, including electroshock batons and leg irons.
b. Manufacture equipment use for execution purposes.
c. Manufacture and export to oppressive regimes equipment that could be used in 

the violation of human rights, including water cannons, security equipment and 
surveillance equipment.

The effort to eliminate the death penalty was carried out by various countries in the 
world perceived to be quite successful, though not all countries do so. Based on the 
grouping of countries in the abolition of the death penalty was carried out by Amnesty 
International in 1989 there were four (4) groups as follows:23

a. countries that were abolisionist for all crimes (i.e. countries whose laws do not 
provide for the death penalty for any crime).

b. countries that were abolitionist for ordinary crimes only (i.e. countries whose laws 
provide for the death penalty only for exeptional crimes under military law or 
crimes committed in exeptional circumtances such as wartime). 

c. countries that were abolitionist in practice (i.e. countries and territories which retain 
the death penalty for ordinary crimes but have not executed anyone during the past 
ten years or more).

d. retentionist countries (i.e. countries and territories which retain and use the death 
penalty for ordinary crimes).

Based on data released by Amnesty International in 1989, both countries either have 
abolished or have not yet abolished the death penalty can be seen in the table below:24

18 ibid, p.50.
19  Raddu Mares, ed., op.cit, p. 356.
20 ibid, p. 356.
21 ibid, p. 356.
22 ibid, p. 356.
23  Hans Goran Franck, op.cit, p. 79.
24 ibid, p. 79.
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Table 1

Group of Countries in Abolition the Death Penalty in 1989

No. Action Total
1.
2.
3.
4.

Abolition for all crimes  
Abolition for ordinary crimes only  
Abolition in practice  
Retentionist    

35
18
27
100

Based on data released by Amnesty International in 2000, the data of which countries 
have not yet abolished the death penalty in domestic law changed as follows:

Table 2

Group of Countries in Abolition the Death Penalty in 2000

No. Action Total
1.
2.
3.
4.

Abolition for all crimes  
Abolition for ordinary crimes only  
Abolition in practice  
Retentionist    

74
11
38
71

Based on recent developments issued by Amnesty International in late 2015, the above 
data has undergone significant changes. The data has changed as follows:25

Table 3

Group of Countries in Abolition the Death Penalty in 2015

No. Action Total
1.
2.
3.
4.

Abolitionist for all crimes
Abolitionist for ordinary crimes only
Abolitionist in practice
Retentionist

102
6
32
58

In general, over the last thirty years the number of countries that have abolished the 
death penalty increased almost three-fold, while only abolished for ordinary crime to 
stay 6 countries. Meanwhile, countries that still retain the death penalty are 58 countries 
from as many as 100 countries in 1989. The data can be seen from the table below:

Table 4

Group of Countries in Abolition the Death Penalty in 1989-2015

No.
Action                                  Year Total

1989 2000 2015
1. Abolition for all crimes 35 74 102
3. Abolition for ordinary crimes only 18 11 6
3. Abolition in practice 27 38 32
4. Retentionist  100 71 58

25  Amnesty International, op.cit., p. 7. 
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For information, countries that have abolished the death penalty for all types of 
punishment until the end of 2015 according to Amnesty International notes are:

Table 5

Abolitionist for All Crimes

No. Countries No. Countries No. Countries No. Countries
1. Albania 27. Djibouti 53. Madagascar 79. San Marino
2. Andorra 28. Dominican 

Republic
54. Malta 80. Sao Tome and 

Principe
3. Angola 29. Ecuador 55. Marshall Islands 81. Senegal 
4. Argentina 30. Estonia 56. Mauritius 82. Serbia (including 

Kosovo) 
5. Armenia 31. Finland 57. Mexico 83. Seychelles 
6. Australia 32. Fiji 58. Micronesia 84. Slovakia
7. Austria 33. France 59. Moldova 85. Slovenia
8. Azerbaijan 34. Gabon 60. Monaco 86. Solomon Islands
9. Belgium 35. Georgia 61. Montenegro 87. South Africa 
10. Bhutan 36. Germany 62. Mozambique 88. Seychelles
11. Bolivia 37. Greece 63. Namibia 89. Slovakia
12. Bosnia and 

Herzegovina 
38. Guinea-Bissau 64. Nepal 90. Slovenia

13. Bulgaria 39. Haiti 65. Netherlands 91. Switzerland 
14. Burundi 40. Holy See 66. New Zealand 92. Timor-Leste 
15. Cambodia 41. Honduras 67. Nicaragua 93. Togo
16. Cabo Verde 42. Hungary 68. Niue 94. Turkey 
17. Canada 43. Iceland 69. Norway 95. Turkmenistan 
18. Colombia 44. Ireland 70. Palau 96. Tuvalu
19. Cook Islands 45. Italy 71. Panama 97. Ukraine 
20. Congo 

(Republic of)
46. Kiribati 72. Paraguay 98. UK

21. Costa Rica 47. Kyrgyzstan 73. Philippines 99. Uruguay 
22. Côte d’Ivoire 48. Latvia 74. Poland 100. Uzbekistan 
23. Croatia 49. Liechtenstein 75. Portugal 101. Vanuatu
24. Cyprus 50. Lithuania 76. Romania 102. Venezuela
25. Czech Republic 51. Luxembourg, 77. Rwanda 
26. Denmark 52. Macedonia 78. Samoa

On the other hand, countries that have abolished for ordinary crimes only as many as 
six states, namely:

Table 6

Abolitionist for Ordinary Crimes Only

No. Countries No. Countries
1. Brazil 4. Israel
2. Chile 5. Kazakhstan
3. El Salvador 6. Peru

Meanwhile, countries that have abolished death penalty in practice as many as 28 
countries, namely:
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Table 7

Abolitionist in Practice

No. Countries No. Countries No. Countries
1. Algeria 12. Liberia 23. Russian Federation
2. Benin 13. Malawi 24. Sierra Leone
3. Brunei Darussalam 14. Maldives 25. South Korea 
4. Burkina Faso 15. Mali 26. Sri Lanka
5. Cameroon 16. Mauritania 27. Swaziland 
6. Central African Republic 17. Mongolia 28. Tajikistan 
7. Eritrea 18. Morocco 29. Tanzania
8. Ghana 19. Myanmar 30. Tonga
9. Grenada 20. Nauru 31. Tunisia 
10. Kenya 21. Niger 32. Zambia
11. Laos 22. Papua New Guinea 

In the meantime, countries that have not yet abolished the death penalty or retentionist 
are 58 countries.Retentionist is countries that retain the death penalty for ordinary crimes 
in their laws. Based on the above data, Indonesia also is in this group together with 
China, India, Japan, USA, etc. The interisting data is that almost all moslem countries 
in this groups such as Afghanistan, Bahrain, Egypt, Iran, Iraq, Jordan, Kuwait, Lebanon, 
Libya, Malaysia, Pakistan, Palestine, Qatar, Saudi Arabia, United Arab Emirates, and 
Yemen. 

The full list of these countries as follows:

Table 8

Retentionist

No. Countries No. Countries No. Countries
1. Afghanistan 21. Guinea 41. Saint Kitts and Nevis 
2. Antigua and Barbuda 22. Guyana 42. Saint Lucia 
3. Bahamas 23. India 43. Saint Vincent and the 

Grenadines
4. Bahrain 24. Indonesia 44. Saudi Arabia 
5. Bangladesh 25. Iran 45. Singapore 
6. Barbados 26. Iraq 46. Somalia
7. Belarus 27. Jamaica 47. South Sudan 
8. Belize 28. Japan 48. Sudan 
9. Botswana 29. Jordan 49. Syria
10. Chad 30. Kuwait 50. Taiwan
11. China 31. Lebanon 51. Thailand
12. Comoros 32. Lesotho 52. Trinidad and Tobago,
13. Democratic Republic 

of the Congo 
33. Libya 53. Uganda

14. Cuba 34. Malaysia 54. United Arab Emirates
15. Dominica 35. Nigeria 55. USA
16. Egypt 36. North Korea 56. Viet Nam
17. Equatorial Guinea 37. Oman 57. Yemen
18. Ethiopia 38. Pakistan 58. Zimbabwe
19. Gambia 39. Palestine (State of) 
20. Guatemala 40. Qatar
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Based on data released by Amnesty International in 2015, the retentionist countries still 
carry out the death penalty in their respective countries. The number of death sentences 
carried out varies from one person up to over 500 persons. The death penalty was the least 
performed by South Korean as much as one person, while the most widely carried by 
Egypt with the number of 538 persons. Meanwhile, according to Amnesty International, 
in Belarus, China and Viet Nam, data on the use of the death penalty is classified as a 
state secret. During 2015 little or no information was available on some countries – in 
particular Laos, Malaysia, the Democratic Republic of Korea (North Korea), Syria and 
Yemen due to restrictive state practice and/or armed conflict.26

Table 9

Death Sentences Recorded Globally in 2015

No. Countries Total No. Countries Total
1. Afghanistan (12+) 32. Mauritania (5)
2. Algeria (62+) 33. Mongolia (2+)
3. Bahrain (8) 34. Morocco/Western Sahara (9)
4. Bangladesh (197+) 35 Myanmar (17+)
5. Belarus (2+) 36. Nigeria (171)
6. Botswana (1) 37. North Korea (+)
7. Brunei Darussalam (1) 38. Pakistan (121+)
8. Burkina Faso (2) 39. Palestine (State of) (12+)
9. Cameroon (91+) 40. Qatar (9),
10. Chad (10) 41. Saudi Arabia (6+)
11. China (+) 42. Sierra Leone (13)
12. DRC (28) 43. Singapore (5+)
13. Egypt (538+) 44. Somalia (5+)
14. Ethiopia (3) 45. South Korea (1)
15. Gambia (3) 46. South Sudan (17+)
16. Ghana (18) 47. Sri Lanka (51+)
17. India (75+) 48. Sudan (18)
18. Indonesia (46+) 49. Syria (20+)
19. Iran (+) 50. Taiwan (9)
20. Iraq (89+) 51. Tanzania (5+)
21. Japan (4) 52. Thailand (7+)
22. Jordan (3+) 53. Trinidad and Tobago (9)
23. Kenya (30) 54. Tunisia (11)
24. Kuwait (14) 55. Uganda (1)
25. Laos (20+) 56. UAE (8)
26. Lebanon (28) 57.  USA (52)
27. Libya (10+) 58. Viet Nam (47+)
28. Malawi (3) 59. Yemen (+)
29. Malaysia (39+) 60. Zambia (7+)
31. Maldives (3) 61. Zimbabwe (2+).
32. Mali (10)

Based on the above data it appears that a lot of countries that still carry out the death 
penalty until 2015 as reported by Amnesty International. An important note given by 

26  Amnesty International, Death Sentences and Execution 2015, London, 2016, p. 2. 
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Amnesty International is that on some countries, such as Cameroon, Ghana, Indonesia, 
Iraq, Lebanon, Kuwait, Sierra Leone, Palestine (State of) and Tunisia, Amnesty 
International recorded a worrying increase in the number of death sentences imposed. 
At least 20,292 people were under sentence of death worldwide at the end of 2015.27The 
data also show that on the one hand, the struggle to abolish the death penalty has been 
quite successful with the increasing number of countries have done. On the other hand, 
the implementation of the death penalty in a number of countries in the world shows 
also that the struggle must continue until its really decreasing.

One country in Asia which is known to be quite aggressive in enforcing the death penalty 
is China. Conditions of the death penalty in the PRC under Article 38 of its Penal Code 
that regulate the type of offense as follows:28

1.  Surveillance (for mild offense).
2.  Detention criminal (for the relatively mild offense).
3.  Prison certain time.
4.  Prison life.
5.  Death penalty.

Under these provisions, China is among countries that still practicing to the death 
penalty. According to Barda Nawawi Arief kind of the death penalty in China is special 
that only apply to offenders who are very cruel.29 Meanwhile, Japan also still retains the 
death penalty in its legal system, especially stipulated in its Penal Code. In the Japanese 
Penal Code among other, types of criminal capital punishment, imprisonment, fines, 
and criminal detention. Executions in Japan are by hanging (Article 11).30

B.	 The	Prospect	of	the	Implementation	the	Death	Penalty	in	the	Future	of	Indonesian	
National	Law	inthe	Perspectiveof	Human	Rights

Until now, the law of Indonesia still retain the death penalty for certain crimes, such 
as murder, terrorism, and others. In fact, lately there is a view that the death penalty 
also should be applied to the other crimes that have not been regulated by law, such as 
corruption, sexual crimes, and so forth. This situation caused a stir among those who 
agree and disagree on the death penalty in which each party insisted on the opinions 
and views. On the one hand, the parties agree on the death penalty considers the death 
penalty as a matter of course regulated by Indonesia national law to provide a deterrent 
effect against perpetrators and reduce the possibility of other potential offenders. On the 
other hand, the parties disagree on the death penalty based on the reasons of the human 
rights of offenders must be protected because of the death penalty will take away the 
right to life.

The debate until now there has been no sign of ending, including the political will both 
the Government and the House of Representatives (DPR) also remains unclear whether 
the future will retain or abolish the death penalty in national law. These views will 
be related to political will towards Indonesia in addressing whether the death penalty 
toward the global trend that has abolished the death penalty, so that Indonesia would 
lead to a universalistic view. Instead, Indonesia will still retain the death penalty in 
national law, so that Indonesia will adopt the particularistic view. Both views are still 

27  Amnesty International, ibid, p. 7. 
28  Barda Nawawi Arief, Pembaharuan Hukum Pidana Dalam Perspektif Kejian Perbandingan, PT Citra Aditya 

Bakti, Bandung, 2011, p. 40.
29 ibid, p. 40.
30 ibid, p. 83.
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found among the general public and government or state officials.

As a consequence, the struggle in the effort to abolish the death penalty in the 
international level has not yet to have much effect into the national legal system of 
Indonesia. Examining the many Indonesian national law still included the death penalty, 
either directly or indirectly. Some acts and regulations that regulating the death penalty 
in Indonesian laws are as follows:
1. The Indonesian Criminal Code (KUHP).
2. Act No. 5 of 1997 on Psychotropic Drugs. 
3. Act No. 22 of 1997 on Narcotics. (Replaced by Act No. 35 of 2009 on Narcotics).
4. Act No. 39 of 1999 on Human Rights.
5. Act No. 26 of 2000 on Human Rights Courts. 
6. Act No. 20 of 2001 on Acts of Corruption.
7. Act No. 15 of 2003 on Combating Criminal Acts of Terrorism.
8. Government Regulation in Lieu of Law No. 1 of 2016 on the second amendment to 

Act No. 23 of 2002 on Protection of Children.

In connection with death penalty in Indonesia, I am going to give a brief comment to 
some laws as below.

1. The Indonesian Criminal Code 

The penal code which is currently still in force in Indonesia came from het Wetboek 
van Strafrecht voor Nederlandsch Indie (WvS) which was made in the Dutch colonial 
era that applies according to the principles of concordance. Substantively, there are 
differences in the substance WvS prevailing in Indonesia (Dutch East Indies) with 
WvS applicable in the Netherlands. One important difference is related to the type 
of penalty or punishment set out in the second WvS. Notable differences are in the 
Indonesian Criminal Code listed the death penalty, while in the Netherlands since 
1870 has been deleted.31

The death penalty specified in the Indonesian Criminal Code especially in Article 
104 (The attempt with intent to deprive the President or Vice-president of his life 
or liberty or to render him unfit to govern); Article 111 verse (2) (collusion with a 
foreign power resulting in war); 124 verse (3) (assisting the enemy); Article 127 
(fraud in delivery of military materials in time of war); Article 140 (premeditated 
murder of the head of a friendly state); Article 340 (murder with deliberate intent 
and premeditation); Article 365 verse (4) (theft resulting in murder); Article 368 
verse (2) (extortion by two or more people resulting in serious injuries or death) and 
Article 444 (piracy resulting in the death of a person). 

2. Act No. 39 of 1999 on Human Rights

One of Indonesia’s progress related to human rights is the issuance of Act No. 39 of 
1999 on Human Rights. These laws regulate in detail the types of human rights and 
fulfillment. One set of human rights is the right to life. In Article 9 asserted that (1) 
Everyone has the right to life, survival and improve their lives. (2) Everyone has 
the right serene, secure, peaceful, happy, prosperous physical and immaterial. (3) 
Every person is entitled to a good environment and healthy.

In the exposition of Article 9 verse (1) of Act No. 39 of 1999 is described as follows: 
Everyone has the right to life, sustain life, and improve the standard of life. The 
right to life is even attached to the unborn child or the person sentenced to death. 

31 ibid, p. 11.
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In the event or circumstance very remarkable that for the sake of her mother’s life 
in abortion case or by a court decision in the case of capital punishment, abortion 
or the death penalty in terms or conditions, they can be allowed. Only in these two 
cases that the right to life can be limited.

On the Human Rights Act also regulates the exception of death sentences imposed 
on children. This was affirmed in Article 66 pverse (2) which reads as follows: the 
death penalty or a life sentence cannot be imposed on the offender is still a child. 
According to the Human Rights Act that the child cannot be sentenced to death is 
in line with the various declarations, covenants, protocols, or resolutions issued by 
United Nations agencies or other international organizations working to abolish 
the death penalty. In other words, Indonesian laws are in line with international 
instruments on human rights.

3. Act No. 15 of 2003 on Combating Criminal Acts of Terrorism

In connection with acts of terror and terrorism, Indonesia already has legislation in 
the field even though quite late. The law was issued at the time of the Bali bombing 
on October 2, 2002. At that time, the Government issued Government Regulation in 
Lieu of Law No. 1 of 2002 on Combating Criminal Acts of Terrorism. Furthermore, 
the decree is accepted into law in 2003 after obtaining the approval of Parliament. 
Government Regulation in Lieu of Law then approved into law became Act No. 15 
of 2003.

According Saafroedin Bahar, terror and terrorism is contrary to the whole paradigm 
of human rights that are being developed today.32 The paradigm of human rights is 
to respect, protect and fulfill the rights of human beings to humanize humans. In the 
event of terrorism is usually regarded as a human being are objects to be destroyed 
or used as a good outlet for particular interest because of politics, religion, revenge, 
and so on. In human terror and terrorism humans are not being respected, but droped 
become merely a tool for a political purpose.33 Terror and terrorism is an act of cruel 
and inhumane to threaten and cause innocent victims or have no connection with 
the reasons for the acts of terrorism.

In the law, regulation regarding criminal acts of terrorism set out in Chapter 3 of 
the Criminal Acts of Terrorism. One threat that is expressly for terrorists (usually 
called terrorists) is a death penalty as defined in Article 6, which reads as follows: 
Any person who intentionally using violence or threat of violence lead to an 
atmosphere of terror or fear of the widespread or cause casualties is massive, by 
robbing the independence or the loss of life and property of others, or cause damage 
or destruction to vital objects are located or to the environment or public facilities 
or international facilities, shall be punished with death or imprisonment for life or 
imprisonment for a a short 4 (four) years and a maximum of 20 (twenty) years.

Meanwhile, Article 9 regulates those who helped commit criminal acts of terrorism 
as stipulated in the law. Article 9 reads as follows: Any person who unlawfully enter 
into Indonesia, creating, receiving, trying to obtain, submit or attempt to deliver, 
master, carry, have a supply to him, or has in his, storing, transporting, concealing, 
use, or issued to and/or from Indonesia something firearms, ammunition, or 
something explosives and other materials that are harmful with intent to commit 
criminal acts of terrorism, shall be punished with death or imprisonment for life 
or a term of imprisonment of 3 (three) years and a maximum of 20 (twenty) years. 

32  Saafroedin Bahar, Konteks Kenegaraan Hak Asasi Manusia, Pustaka Sinar Harapan, Jakarta, 2002, p. 606.
33 ibid, p. 606.
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The Act on Combating Criminal Acts of Terrorism stipulates also the instigators 
of terrorist acts. This was affirmed in Article 14 which reads as follows: Every 
person who planned and/or mobilizing others to commit criminal acts of terrorism 
as referred to in Article 6, Article 7, Article 8, Article 9, Article 10, Article 11 and 
Article 12 shall be punished by death or life imprisonment.

However, the provisions on the death penalty for the perpetrators of terrorism does 
not apply to children or under the age of 18 (eighteen) years. This was affirmed 
in Article 19, which reads as follows: Provisions on the criminal punishment of 
specific minimum referred to in Article 6, Article 8, Article 9, Article 10, Article 11, 
Article 12, Article 13, Article 15, Article 16 and the provision of the imposition of 
the death penalty or life imprisonment as referred to in Article 14 does not apply to 
perpetrators of criminal acts of terrorism under the age of 18 (eighteen) years. 

4. Law Number 35 Year 2014 on the Amendment of Act No. 23 of 2002 on 
Protection of Children

In Article 89 verse (1) of Act No. 35 of 2014 asserted that: Any person who violates 
the provisions referred to in Article 76J verse (1) shall be punished with death or 
imprisonment for life or a term of imprisonment of five (5 ) years and a maximum 
of 20 (twenty) years and fined at least US Rp 50,000,000.00 (fifty million rupiah) 
and at most Rp 500,000,000.00 (five hundred million rupiah). The type of offense 
referred to in Article 76J verse (1) of Act Number 35 of 2014 are: Everyone is 
prohibited by intentionally placing, allowing, involving, told involving Children 
in abuse, as well as the production and distribution of drugs and / or psychotropic 
substances.

5. Government Regulation in Lieu of Law No. 1 of 2016 on the second amendment 
to Act No. 23 of 2002 on Protection of Children

The provision of Article 81 verse (5) of the Child Protection Act is long changed. to 
read as follows: In terms of crime referred to in Article 76D cause loss of more than 
1 (one) person, resulting in serious injuries, mental disorders, infectious diseases, 
impaired or loss of reproductive function, and/or the victim dies, the offender shall 
be punished death, life, or imprisonment of at least 10 (ten) years and a maximum 
of 20 (twenty) years.

The death penalty in Indonesia is likely to be a problem at the level of implementation 
for the majority of Indonesian society remains divided into groups that agree and 
those who do not agree to the death penalty. This fact will certainly affect the future 
prospects of the death penalty in Indonesia. The issue is whether the first group or 
the second group will be stronger. The contradiction between the two views is to be 
anticipated by policy makers.

If the direction of Indonesia in the future will still maintain the death penalty 
would have to be clear whether the death penalty is still completely relevant to be 
maintained. In this case, the government must already take into account the cost-
benefit or the advantages and disadvantages of the death penalty. This is especially 
important because the death penalty would relate to human rights, especially the 
right to life. The death penalty has been carried out would not be able to revive 
people who have been executed if later it turns out the sentences handed down were 
wrong. To that end, the death penalty must actually imposed on offenders who 
deserved to be sentenced to death after careful, selective, and fair consideration.

Conversely, if the government would abolish the death penalty must also be studied 
with great wisdom and prudence. Significantly, in society still happens actions 
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or deeds violation of the law to their disadvantage a particular party as victims. 
Examples of homicides by weighting, rape with murder, robbery with murder, 
terrorism, violent murder, and so forth are still common in the community. 

Opinions seem to retain the death penalty in the draft of the National Criminal 
Code both on the concept of 2000, the concept of 2004, and the concept of 2008. 
In some articles it was stated that the death penalty is maintained with some notes. 
One important note is in order to provide protection for human rights offenders 
or criminal acts. In other words, the Criminal Code still pay attention to human 
rights perpetrators even question already committed crimes or offenses punishable 
by death.

In connection with the prospect of capital punishment in the new National Criminal 
Code, Barda Nawawi Arief stated that:34

1. Death penalty retained as a specific crime/exceptional and cannot be imposed on 
children.

2. Death penalty an alternative punishment that is used very selectively and as a last 
resort.

In the next section, Barda confirms that the last attempt in the execution must go through 
several stages, namely:35

a. As far as the criminal may be avoided by choosing an alternative form of life 
imprisonment or imprisonment in a given time, a maximum of twenty years (for 
adults) or ten years (for children).

b. Allowing for changes to the death penalty by a trial period of ten years.
c. Delaying in the death penalty make possible death sentence changes into life 

imprisonment or imprisonment of twenty years.
d. Convict entitled to apply for clemency.
e. The death penalty was only implemented after the request for clemency was rejected 

by President.
f. If clemency is rejected and the death penalty is not carried out over the past ten 

years, the death penalty can be converted into life imprisonment.

In another paper, Barda Nawawi Arief commented on the draft of National Penal Code 
was very concerned with the protection of human rights for every individual, namely 
the right to freedom and the right to life.36 Specifically related to the death penalty as a 
form of deprivation of the right to life, Barda gives a note as follows:37

1. Death penaltyis not included as a criminal issue, but as a crime that is special 
(exceptional), and only for the sake of the community shelter.

2. Death penalty cannot be imposed on minors.
3. Implementation of the death penalty against pregnant women delayed until the 

woman gave birth.
4. Death penaltycan be executed after the president’s approval or rejection of a 

presidential pardon.

Based on the draft of the National Criminal Code appears that under Indonesian law 
there was a slight shift in the context of the death penalty. If the note toward the death 
penalty in the future will be done as follows:

34  Barda Nawawi Arief, Pembaharuan ..., op.cit, p. 295.
35 ibid, p. 295.
36  Barda Nawawi Arief, Masalah Penegakan Hukum dan KebijakanHukum Pidana Dalam Penanggulangan 

Kejahatan, Kencana Prenada Media Group, Jakarta, 2010, p. 61.
37 ibid, p. 61.
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1. The death penalty is retained with some changes.
2. The application is done selectively to serious crimes.
3. The death penalty can be changed by a certain time penalty.

III. CONCLUDING REMARK
The effort o eliminate the death penalty in the international level in the human rights 
normative legal perspective has been done in various declarations, covenants, protocols, 
and resolutions. The various international instruments have been accepted and implemented 
by most countries, so as to encourage and give birth to consciousness countries to abolish 
the death penalty in the country is increasingly evident. Since efforts to abolish the death 
penalty arise, the results can be grouped into four (4) major groups, namely: countries 
that were abolisionist for all crimes, countries that were abolitionist for ordinary crimes, 
countries that were abolitionist in practice and abolisionist countries. The numbers of these 
countries has increased, so the current number of countries including retensionist countries 
only 58 countries in 2015.

The impelementation prospect of the death penalty in Indonesia national law in the future in 
the human rights perspective is still leading and holds the particularistic view. Until now, the 
law of Indonesia still retain the death penalty for certain crimes, among others, as set forth in 
the Criminal Code, Act on Combating Criminal Acts of Terrorism, and others. Regulatingthe 
death penalty in the next National Criminal Codewith some notes, namely: the death penalty 
is retained with some changes, the application is done selectively to serious crimes, and the 
death penalty can be changed by a certain time penalty.
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ABSTRACT
So far, issue of corruption has been seen in isolation from human rights, even in discussion 
of anti-corruption agenda. Perspective of human rights received less attention. In fact, human 
rights can be one of analysis tools on corruption practices, because corruption always causes 
casualties, for individuals, society and the state. With human rights as a perspective in viewing 
and analyzing corruption, then the victims, and obligations for the state should be met, can be 
indicated. With the analysis of human rights, Explanation of Article 2 Paragraph (1) of the law 
of The Republic Indonesia No. 31 of 1999 on Corruption Eradication, as amended by Act no.20 
of 2001 on The Amendment of Act 31 of 1999, namely: “What is meant by ‘unlawfully’ in this 
article includes torts in formal as well as material senses, i.e., even though such actions are 
not stipulated in the legislation, however, if such actions are reprehensible because it does not 
correspond to the sense of justice and norms of social life, then such actions can be punished”. 
But, in its development, the Explanation of Article 2 Paragraph (1) of the Act 31 of 1999 was 
declared by The Constitutional Court in decision dated July 25, 2006 no. 003/PUU-IV/2006 to 
be in contradiction to Article 28 D paragraph (1) of the 1945 Constitution, so that the Explanation 
of Article 2 (1) of Act no.31 of 1999 otherwise do not have binding legal force. Author argues 
that the Constitutional Court, when it was making the judicial review of the law, viewing it from 
viewpoint of the interests of rights of suspects or defendants rather than from the interests of 
victims of corruption. Purpose of the article writing is to know Development of unlawful in The 
Acts of Corruption Crime and interpretation of human rights on the materially unlawfulness in 
corruption crime.
key words: corruption, human rights, material unlawfulness

A. BACKGROUND
Since the establishment of the State of Indonesia, founding fathers of Indonesia had set the 
country as a legal state as mandated by the 1945 pre-amendment, namely in the general 
explanation stating that: State of Indonesia is a constitution-based country (rectsstaat) and not 
a power-based one (machtsstaat). Article 1 (3) of the 1945 constitution of post-amendment 
also provides that the state of Indonesia is a constitutional state. Supomo interpreted the 
formula as follow: the state should be subject to the laws, regulations, laws, and applies to 
all state bodies and apparatuses.1 Further, he said that the constitutional state guarantees a 
legal order in society meaning that the state provides legal protection to public; a reciprocal 
relationship exists between law and power.2

In addition to above, essential thing in a constitutional state is the existence of appreciation 
and commitment to uphold human rights and guarantee that all citizens are equal before the 

1 Teguh Prasetyo dan Ari Purnomosidi, Membangun Hukum Berdasarkan Pancasila, Nusamedia, Bandung, 
2014, p. 1

2 Mukthie Fadjar, Tipe Negara Hukum, Cet. Kedua, Bayu Media Publishing, Malang, 2005, p. 7
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law (equality before the law). Article 27 paragraph (1) of the 1945 Constitution affirms that 
“all citizens are equal before the law and government and shall abide by the law and the 
government, without exception “.

The God Almighty endows human beings with reason and conscience which is giving them 
ability to distinguish the good from the bad and it will guide and direct attitudes and behaviors 
in living their life. With the reason and conscience, then people have basic freedom to decide 
their own behavior or action. In addition, to compensate for the freedom, human beings have 
competence to be responsible for all their actions. The basic freedom called as human rights 
is naturally a gift of God Almighty.3 Thus, the notion of human rights is often understood as 
a natural right carried by humans since they are born into the world.4

Law of The Republic of Indonesia no. 39 of 1999 on human rights, Article 1 states “human 
rights are a set of rights attached to the nature and existence of human beings as creatures of 
God Almighty and the grace must be respected, upheld and protected by the state, law and 
government, and everyone for the respect and protection of human dignity. “Thus, the denial 
of human rights means to deny human dignity.”5

Combating corruption is a series of measures to prevent and eradicate corruption through the 
efforts of coordination, supervision, monitoring, investigation, scrutiny, prosecution, and 
examination in trial, with participation of community, based on the prevailing legislation 
(Article 1 paragraph 1 of Law no. 31 of 1999).

Up till now, issue of corruption has been seen in isolation from human rights, even in the 
discussion of the anti-corruption agenda. Perspective of human rights has been receiving 
less attention. In fact, human rights can be one of analysis tools on corruption practices. 
because the corruption crimes always cause casualties for individuals, society and state.6

Making the human rights as a perspective in viewing and analyzing corruption, victims and 
obligations that the state should be met, can be indicated. With the analysis of human rights, 
corruption discourse can be cleaned from studies that are full with numbers and technical 
calculations and manipulative legal analyses. With the human rights, corruption eradication 
strategy can also be enriched to be directed to ask responsibility of the state (officials) on a 
number of corrupt practices constituting human rights violations.7 Therefore, human rights-
based corruption eradication approach is important to perform. This human rights-based law 
enforcement will be able to provide justice for people who are victims of corruption, either 
directly or indirectly. Furthermore, taking the human rights aspect into account is seen to 
pose deterrent effect for perpetrators of corruption as well as it can also strengthen efforts of 
combating corruption crime.

Eradication of corruption through legislation was initiated since the enactment of Law no. 24 
Prp of 1960 which has been still making difficult in combating corruption crime because the 
law required that before proving the elements of collecting wealth illegally for themselves, 
or others, and so on ... but elements of “crimes or violations” must be proved too. So that, 
when no evidence of the elements are found, even though according to the public sense of 
justice, it was a corruptive act and the perpetrator should be convicted, then inability to prove 

3 Noor Ms Bakry, Pendidikan Kewarganegaraan, Pustaka Pelajar, Yogyakarta, 2011, p. 228
4 Bahder Johan Nasution, Negara Hukum dan Hak Asasi Manusia, Mandar Maju, Bandung, 2014, p. 129
5 Robert Pasaribu, Pendekatan Hak Asasi Manusia (HAM) dalam Pemberantasan Tindak Pidana Korupsi, 

Pustaka Ilmu, Yogyakarta, 2015, p. 327
6 Bambang Waluyo, Viktimologi perlindungan korban dan saksi, Sinar Grafika, Jakarta, 2014, p. 61
7 Stanley Adi Prasetyo, HAM dan Kewajiban Peradilan dalam Mengimplementasikan HAM, The paper was 

delivered at training of emphasizing human rights approach in eradicating corruption crime in Indonesia for all 
judges of Indonesia, Yogyakarta, 18-21 November 2013, p. 11, quoted from Robert Pasaribu, Op. cit., p. 330.
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the elements of “crime or offense” will make the perpetrator to be able to escape corruption 
criminal liability. Furthermore, in its development, the Law number 24 Prp of 1960 was 
amended and replaced by Act no. 3 of 1971, namely elements of “crimes and violations” is 
replaced by “unlawful” that in explanation of the Law no. 3 of 1971 implies a formal sense 
and material sense in order to make proving of punishable action is easier to obtain.

Furthermore, the Law no. 3 of 1971 was amended and replaced by Act No. 31 of 1999 
on Corruption Eradication that is reinforcing the meaning of “unlawful” as outlined in the 
explanation of Article 2 paragraph (1) of the law of the Republic of Indonesia No. , 31 of 
1999 on Corruption eradication, as amended by act no.20 of 2001 on the amendment of act 
31 of 1999 on Eradication of corruption crimes, namely: “what is meant by ‘unlawfully’ in 
this article includes unlawful acts in formal sense as well as material sense, i.e., although 
such actions are not stipulated in the legislation, however, if such actions are considered 
reprehensible because they do not correspond to the sense of justice and norms of social life, 
then such actions can be punished”. However, for application of materially unlawfulness 
principle, many legal experts believe that implication is found for principle of legality.

In the progress, the Constitutional Court declared in decision dated July 25 of 2006 No. 
003/PUU-IV/2006 that the explanation of Article 2 Paragraph (1) of Act 31 of 1999 is in 
contradiction to article 28 D paragraph (1) of the 1945 constitution so that the explanation 
Article 2 (1) of Act No. 31 of 199 otherwise does not have binding legal force.

As a result, the Constitutional Court’s decision No. 003/PUU-IV/ 2006 dated July 25 of 2006 
is narrowing of interpretation of elements of “unlawful” as being limited to “against the 
written law only”, so that decisions of the Court of Corruption Crimes after the enactment of 
the Constitutional Court’s decision acquitted many accused persons from charge of Article 
2 Paragraph (1) of Law No. 31 of 1999, because element “unlawful” cannot be proven, 
although the corrupt actions had resulted in financial loss of the state.

Principle of materially unlawfulness has long been accepted in practice of criminal justice 
of Indonesia, such as seen in several decisions, namely:8

1. Verdict of the Supreme Court of the Republic of Indonesia No. 42/K/Kr/1965 dated 
January 8, 1966 for the case Machroes Effendi. The decision had explicitly applied 
the principle of materially unlawfulness as justification. From the decision, rule of law 
can be drawn, namely a crime may generally lost its nature of unlawful, because of not 
only by provision of legislation, but also based on principles of justice or principles of 
unwritten law and common in nature. In the case, factors such as the state is not harmed, 
the public’s interest is served, and the defendant does not make wealth for himself;

2. Verdict of the Supreme Court of the Republic of Indonesia No. 71/K/Kr/1970 dated 
May 27, 1972. The decision mentioned that though formal offense is charged, but the 
judges must pay attention materially also to situation in which the accused possibly 
cannot be punished (materiele wederrechtelijkheid).

3. Verdict of the Supreme Court of the Republic of Indonesia no. 81/K/Kr/1973 dated 
March 30, 1977. In this decision, the Supreme Court was considering that the principle 
of “materiele wederrechtelijkheid” contains a definition of “wederrechtelijkheid” which 
is, according to its contents, materially interpreted in the sense that an action cannot be 
convicted if principle of “wederrechtelijkheid” is not found, although the formal action 
are “wederrechtelijkheid” because it meets all elements of a criminal offense.

The verdicts of the Supreme Court as mentioned above apply the unlawfulness principle, 
in negative sense meaning that although an action meets offense characteristics but it is not 

8 Elwi Danil, Korupsi Konsep, Tindak Pidana dan Pemberantasannya, Raja Grafindo Persada, Jakarta, 2014, p. 
145-146
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contrary to the public sense of justice, then such action is not punished.9 Thus, in the context 
of human rights, the form of protection is only focused on protection to defendant.

Human rights are contained in article 28 letter A through article 28 letter J of the 1945 
Constitution. Provisions contained in the articles did not govern the rights as a victim of 
corruption crime that these victims may be: an individual, community, and country, so it was 
fair that the Constitutional Court, at a judicial review of the legislation, viewed the law from 
viewpoint of human rights of suspect or accused person rather than from the best interest 
of victims of corruption crime. it can be seen in some of the constitutional court’s decisions 
no. 013/PUU-I/2003. Basically, the judgment considered that terrorists cannot be subject 
to retroactive legislation, but the decision has been in contradiction to the Constitutional 
Court’s decision no. 065/PUU-II/2004 regarding judicial review on the human rights courts 
ad hoc that may be retroactive in nature. Further, the Constitutional Court’s decision no. 03/
PUU-IV/2006 on judicial review of explanation of Article 2 paragraph (1) of Law no. 31 of 
1999.

Based on the description above, author is interested to study it this paper with the title: 
Interpretation of human rights on materially unlawfulness principle in corruption crime.

B. PROBLEMS
Author needs to determine formulation of the problem in order to make this research to be 
more focused and reach desired purpose based on existing background of problems. The 
formulation of the problem is as follows:
1. How does development of unlawful principle in the court of corruption crime?
2. How does interpretation of human rights on principle of material unlawful in corruption 

crime?

C. DISCUSSION
1.	 Development	of	unlawful	principle	in	the	court	of	corruption	crime

Formulation of the unlawful principle contained in the Act no. 31 of 1999 was basically 
not showing significant difference compared to previous corruption legislation. Relating 
to application of positive functions of material unlawful principle is provision of Article 
2 paragraph (1) explicitly defining “unlawful” as follows: 

Article 2 of Law no. 31 of 1999 determines:
(1) any person who acts unlawfully enrich themselves or others or a corporation that 

could harm finance and economy of the state, is sentenced to imprisonment for life 
or imprisonment for a minimum of 4 (four) years and a maximum of 20 (twenty ) 
years, and a fine of at least Rp. 200,000,000, - (two hundred million rupiah) and at 
most Rp.1.000.000.000, - (one) billion rupiah).

Provisions of the Article 2 paragraph (1) of Law no. 31 of 1999 is merely adoption 
of elements contained in Article 1 paragraph (1) Letter a of Law no. 3 of 1971 with 
some changes. The concept of unlawful has been formulated in that article. Textually,  
“unlawful” element was very different from the formulation of previous corruption 
legislation, namely Law no. 24 Prp of 1960 on investigation, prosecution and examination 
of corruption crime. The legislators of corruption act of 1971 meant that the elements 
of unlawful itself was instead intended to replace the element of “committing a crime or 

9 Eddy O. S. Hiariej, Prinsip-Prinsip Hukum Pidana, Cahaya Atma Pustaka, Yogyakarta, 2014, p. 199
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offense” contained in Article 1 (a) of Law no. 24 Prp of 1960. The article reads:

Individual who acts with or for committing a crime or offense of enriching himself/
herself or another person or entity that is directly or indirectly detrimental to the finances 
or the economy of the country or region, or harm another legal entity which is using 
capital or concessions from the state or society.

Requirement of proving element of a crime or offense first in order to convict an offender 
has resulted many of perpetrators were unreachable by the criminal law. It was because 
the acts of perpetrators were not preceded by a crime or offense as implied and required 
by the legislators. The terms of proving such element of crime or offense was, in fact, 
causing difficulties in combating corruption.10 If the first element was not proven, thus 
it cannot be said that corruption crime had been occurred, although the public sense of 
justice felt that it was corrupt act and the perpetrator should be convicted.11

Such construction of law is not effective in touching various acts that are according to 
the public sense of justice are corrupts and should be convicted. In attempts of reaching 
corrupt behaviors which are untouchable by the laws of corruption crime, then law 
makers defined corruption such a way that includes actions to enrich themselves, another 
person or entity unlawfully. Element of unlawful in Law No. 3 of 1971 contains broad 
sense which is intended to cover weaknesses of the elements of committing crimes or 
offenses in the previous corruption legislation.

Purpose of these elements expansion is solely to facilitate the proof at trial as can be 
found in the explanation of Act no. 3 of 1971:

By suggesting a means of unlawful which is implying formal and material senses, it is 
intended to make easier in obtaining proof of acts that can be punished, namely to make 
wealth for themselves or another person or entity, rather than to meet requirements of 
proving in advance the existence of a crime/offense as hinted by Law no. 24 Prp of 
1960.

Further, to find out what is meant unlawful as an element, Explanation of Law no. 3 of 
1971 highlights:

Unlawful is not meant as doing a punishable act, but it is the means to carry out 
a punishable act. While the punishable act it is unlawfully making wealth for 
enriching oneself, another person or entity.

It is still found a difference of opinion regarding unlawful act principle in literature of 
criminal law. Such differences have spawned two senses, namely the formal unlawful 
(formele wederrechtelijkheid) and material unlawful (materiele wederrechtelijkheid).12

Application of the material unlawful in Indonesian legislative policy has entered a 
new stage, which is marked with the enactment of Law no. 31 of 1999 on Corruption 
Eradication. The material unlawfulness in this law is interpreted as misconducts according 
to the public sense of justice that must be prosecuted and punished. Nevertheless, there 
is one aspect in corruption legislation, namely implications of material unlawful on the 
principle of legality.13

Explanation of Article 1 (1) of Law no. 31 of 1999 affirms that, even though an act is 
not set in legislation, however, if such action is deemed reprehensible because it does 

10  Andi Hamzah, Korupsi di Indonesia Masalah dan Pemecahannya, Jakarta, Gramedia, 1986, p. 38
11 Elwi Danil, Op. cit., p. 139.
12 Ibid, p. 143
13 Ibid, p. 149
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not match the sense of justice or norms of social life in the community, then such action 
can be punished.

So far, application of positive functions of material unlawful principle has been 
considered to be contrary to the principle of legality, which is also a fundamental 
cornerstone of criminal law. Therefore, rejection of the principle of legality as a principle 
and understanding of the field of criminal law is contrary to the meaning of criminal law 
itself.14

Principle of material unlawful with its positive function adopted by Law No. 31 of 1999 
has been deemed by experts of criminal law to give rise to legal uncertainty, so that it 
would constitute a breach of the principle of legality. Therefore, the positive function of 
the material unlawful principle in context of the legality principle may not be applicable.

However, if it is related to characteristics of legislation of corruption crime eradication as 
a special criminal law, then the application of positive function of the material unlawful 
should be considered as an exceptional in nature. Such framework of thinking will 
become increasingly important when it comes to the characteristics of corruption as an 
“extraordinary crime”, then the application of positive function of the material unlawful 
principle can be positioned as an “extraordinary crime instrument”.15

Attributed to the growing fact at present, when the eradication of corruption crime is 
only relying on the terms of formal unlawfulness, then many perpetrators of misconducts 
according to public sense of justice as corrupt and harming state’s financial on a 
massive scale would not be untouchable the provisions of existing law. Consequently, 
perpetrators of the misconducts who are deemed corrupt and reprehensible cannot be 
sentenced. So it should be understood that purpose of putting the principle of “materiele 
wedderrechtelijkheid” as a special instrument is to simplify process of proving corruption 
crime in trial.16

Despite rational reasons for applying a positive function of the material unlawful 
principle in eradication of corruption, but rather academic and political debates are quite 
intense to formulate it into policies legislation, so that resulting in something almost 
futile for practice. This is because the Constitutional Court of the Republic of Indonesia 
in its decision no. 003/PUU-IV/2006 stated that the application of the unlawful principle 
as something that is contrary to the Constitution. Therefore, the Constitutional Court 
of the Republic of Indonesia in its decision declared that the Explanation of Article 2 
Paragraph (1) of Law no. 31 of 1999 as amended by act no. 20 of 2001 as invalid. So 
with the Constitutional Court’s decision, the unlawful principle in corruption crime is 
the formal unlawfulness principle.

2.	 Interpretation	of	human	rights	 on	principle	 of	material	unlawful	 in	 corruption	
crime.

Corruption is a universal phenomenon which inherent in and has been a part of human 
civilization history for centuries. There has been hardly a single country in this world, 
both developed and developing countries are free from corruption.17 In some developing 
countries, the corruption crime is very serious and troubling, thus it is appropriate that 
the United Nations (Un) puts the problem of corruption crime and efforts of overcoming 

14 Ruslan Saleh, Perbuatan Pidana dan Pertanggungjawaban pidana: Dua Pengertian Dasar dalam Hukum 
Pidana, Aksara Baru, Jakarta, 1983, p. 46

15 Elwi Danil,Op. cit., p. 153
16 Ibid, p. 154
17 Ibid, p. 135
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it as an important agenda in the various congress on “The Prevention of Crime and 
The Treatment of Offenders”. Members of the United Nations realized that the evil of 
corruption has gone beyond territorial boundaries of each country.18 So that, in attempts 
of achieving effective corruption overcome, the declaration encouraged member states 
to adopt necessary legal provisions to the extent that they have not been regulated by 
legal system of each country.

Renewal of criminal law on corruption crime can be put into prevention efforts such as 
recommended by the declaration above. In the context, provisions of criminal law that 
is no longer conducive to effort of address corruption crime should be reformed by still 
paying attention to the principles of law reflecting the principles of a constitutional state. 
Legal reform of Indonesia, to address problem of corruption is marked by enactment 
of Law no. 31 of 1999 on Eradication of Corruption as amended by Act no. 20 of 2001 
concerning amendments to the Law no. 31 of 1999 which is a replacement Law no. 3 
of 1971.

Some progresses in legislation of corruption of 1999 can be found, and when they are 
seen in theoretical perspective can encourage academic discussions. Relating to this, 
then this paper tries to put forward a quite attractive aspect, especially concerning 
legislative policy in formulating a positive function of material unlawful (materiele 
wederrechtelijkheid), which at the onset has been regarded as being in conflict with 
the principle of legality as a fundamental principle and “main pillar” of criminal law 
principles.19

Material unlawful principle as regulated in explanation of Article 2 Paragraph (1) of 
Law no. 31 of 1999 on Corruption Eradication as amended by Law no. 20 of 2001 on 
Amendments to the Law no. 31 of 1999 on the Eradication of Corruption that in criminal 
jurisprudence is known as the material unlawful principle  in its positive function. The 
explanation of Article 2 (1) of Corruption Crime Act stated: “Acts against the law in 
formal sense as well as in material sense, i.e., even though such actions are not stipulated 
in the legislation, however, if such actions are deemed reprehensible because it does not 
correspond to the sense of justice or norms of social life in the community, then such 
actions can be punished.

Further, the explanation of Article 2 paragraph (1) was tested to the Constitutional Court 
under Article 28D paragraph (1) of the 1945 Constitution. The Constitutional Court 
hold opinion that the Explanation of Article 2 paragraph (1) of Law no. 31 of 1999 was 
a deviation from the principle of legality, so that it is in contradictory to Article 28D 
paragraph (1) of the 1945 Constitution on the “rights to recognition, security, protection 
and fair rule of law”.

The Constitutional Court of The Republic of Indonesia stated: Article 28D (1) recognizes 
and protects constitutional rights of citizens to obtain explicit legal insurance and legal 
protection, which is in the field of criminal law is translated as the legality principle 
contained in Article 1 (1) Criminal Code, that this principle is a demand for legal 
certainty where a person can only be prosecuted and judged on the basis of existing 
written legislation (lex scripta).

The Constitutional Court of The Republic of Indonesia argued about unconstitutionality 
of the Explanation of Article 2 paragraph (1) of Law no. 31 of 1999 as contrary to 
article 28D paragraph (1) of the 1945 Constitution: the concept of material unlawful 

18 Edi setiadi dan Rena Yulia, Hukum Pidana ekonomi, Graha Ilmu, Yogyakarta, 2010, p. 68
19 Elwi Danil, Op. Cit., p. 136
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(materiele wederrechtelijk) which is referring to the unwritten laws in matters of 
properness, prudence and rigor living in society, as one of the justice norms, is uncertain 
standards, and varies from one specific community environment to the other, so that 
what is unlawful in one place might be accepted and recognized as legitimate and lawful 
in other place according to the known standards of local community life.

The emphasis of The Constitutional Court of The Republic of Indonesia’s analysis 
for the case was the contradiction between the Explanation of Article 2 paragraph (1) 
of Law no. 31 of 1999 with the principle of legality, namely lex scripta. Principle of 
Materially unlawful in its positive function is in itself is well known and is not regarded 
as contrary to the human rights as reflected in the discussion “that there is a possibility 
for an act to be qualified as a criminal offense is not based on the prevailing criminal 
laws, but by “the general principles of law recognized by civilized nations (art.7. [2] 
the European convention for the protection of human rights and fundamental freedoms 
and the general principles of law recognized by the community of nations (Art.15. (2 
) ICCPR).” This provision is historically parallel with justification for the Nuremberg 
Trial. Furthermore, the reference to the Rome Statute of The International Crime Court 
as justification for absolutism of principle of non-retroactivity was not appropriate 
without being associated with the case of Rwanda and Yugoslavia because the Rome 
statute was intended to effect prospectively in prosecuting criminal acts according its 
ratione materiae jurisdiction only to member states.20

However, the current consensus is in accordance with international practice, these 
rules have limited zone of applicability because it is more oriented to seriousness of 
the concerned crime, namely the extraordinary crimes. As for example, in the case of 
terrorism, The Constitutional Court of The Republic of Indonesia insisted that terrorism 
is not extraordinary crimes, so that the Bali Bomb terrorists were entitled to protection 
of human rights, namely the right not to be prosecuted under retroactive law (Decision 
of MKRI no. 013/PUU-I/2003). Furthermore, in the case of the Human Rights Court 
governing the existence of human rights court ad hoc for cases of gross human rights 
violations before the enactment of legislation viewed from the right to be free from 
retroactive criminal laws. In this case, The Constitutional Court of The Republic of 
Indonesia in its decision no. 065/PUU-II/2004 rejected judicial review of the applicant 
on the ground that Article 28 I, paragraph (1) of the 1945 Constitution should not be read 
separately, but it must be read together with article 28 J (2) of the 1945 Constitution, and 
the Constitutional Court of The Republic of Indonesia hold opinion that genocide and 
crimes against humanity were the extraordinary crimes that should not be allowed to go 
unpunished. Thus, it can be concluded that The Constitutional Court of The Republic of 
Indonesia excludes application of the principle of non-retroactive for the crimes against 
humanity that are extraordinary crimes.

Next question, does corruption crime has different status compared to crimes against 
humanity? While on the other hand, legislators stated their policy in Law no. 31 of 1999 
that corruption is extraordinary crime, so that the Constitutional Court of The Republic 
of Indonesia was inconsistent in applying the principle of legality in which the crime 
of terrorism cannot be retroactive, while for crimes against humanity can be applied 
retroactively. In applying the material unlawful principle for corruption crime can use 
parameters that the crime is an extraordinary crime  requiring exceptional handling. 
Then, the principle of material unlawful in its positive function to combat corruption 
is applicable because corruption crime is an extra ordinary one resulting in great losses 

20 Titon Slamet Kurnia, Interprestasi Hak Asasi Manusia oleh Mahkamah Konstitusi Republik Indonesia, Mandar 
Maju, Universitas Kristen Satya Wacana, 2015, p. 225
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for the victims (individuals, communities and country). Furthermore, in the context 
of human rights, decision of the Constitutional Court decision no. 03/PUU-IV/2006 
which was based on Article 28 D paragraph (1) of the 1945 Constitution had violated 
provisions of “the general principles of law recognized by civilized nations (art.7. (2) 
of the European Convention for the Protection of Human rights and Fundamental 
Freedoms and the general principles of law recognized by the community of nations 
(Art.15. [2] ICCPR).” This provision is historically parallel with justification for the 
Nuremberg Trial. Furthermore, the reference to the Rome Statute of the International 
Crime Court as justification for absolutism of the principle of non-retroactivity is also 
interlinked with the case of Rwanda and Yugoslavia because the Rome Statute was, in 
fact, intended to apply prospectively in prosecuting criminal acts according its ratione 
materiae jurisdiction only to member states. Basically, the material unlawful can be 
enforced exceptionally or in particular condition for specific crimes and for crimes 
against extra ordinary crimes.

D. Conclusion
1. Conclusion

Interpretation of human rights on principle of material unlawful in corruption crime 
is applicable. Furthermore, in the context of human rights, the Constitutional Court’s 
decision no. 03/PUU-IV/2006 which was based on Article 28 D paragraph (1) of the 
1945 constitution violated provision of “the general principles of law recognized by 
civilized nations (art.7. (2) of the European Convention for the protection of Human 
Rights and Fundamental Freedoms and the general principles of law recognized by the 
community of nations (Art.15. [2 ] ICCPR).” This provision is historically parallel with 
justification for the Nuremberg Trial. Furthermore, reference to the Rome Statuteof the 
International Crime Court as justification for absolutism of principle of non-retroactive 
is also interlinked with the case of Rwanda and Yugoslavia because the Rome Statute 
was, in fact, intended to apply prospectively in prosecuting criminal acts according 
its ratione materiae jurisdiction only to member states. Basically, the principle of the 
material unlawful can be enforced exceptionally or in particular circumstances for the 
specific crimes and extra ordinary crimes.

2. Suggestion

The Constitutional Court in its decision on application of material unlawful principle 
should look at provisions of human rights applicable in international law. In addition, 
but it should also consider provisions of human rights in Article 28 J (2) stating “in 
exercising his/her rights and freedoms, each person shall be subject to restrictions 
established by law with the sole purpose of securing recognition and respect for the rights 
and freedoms of others and to meet fair demands in accordance with considerations of 
morality, religious values, security and public order in a time of democratic society.”
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ABSTRACT
In consideration of the letter a of Law No. 8 of 1981 on Criminal Proceedings (Criminal Code) 
explicitly stated that Indonesia is a country of law based on the Constitution of 1945, which 
upholds human rights and guarantees of all citizens are equal before the law and government 
and shall abide by the law and the government without any exception. But in reality after 
being read carefully the formulation of the articles in the Criminal Code can be seen that the 
provisions regulating the rights of victims of crime receive less attention from the legislators. 
As the provisions concerning human rights set forth in the Criminal Procedure Code generally 
regulate the rights of suspects and defendants and their right to legal counsel as set out in Chapter 
VI, Article 50 through Article 68 in conjunction with Chapter VII, Article 69 through Article 
74. Rights of victims of crime in the Criminal Code can not be clearly said except for the right 
to file a report or complaint to the investigator / investigator as the provisions of Article 108 
paragraph (1) and the right to sue for damages through pretrial as the provisions of Article 80. 
The legislation is very little governing victims of crime than perpetrators more attention. The 
position of the victim in the Criminal Code is replaced by the public prosecutor, the victim besifat 
passive in the sense that victims attend the hearing is limited to only giving out information about 
something that is seen, heard and experienced myself. Safeguard the victims seen by the Law 
No. 13 of 2006 on the Protection of Witnesses and Victims by the Witness and Victim Protection 
Agency (LPSK). The importance of legal protection for the public, especially victims of crime 
because of the positive law are not yet provide protection for victims, so the need for reform of 
criminal law that is expected to overcome the problems that occur in the community. In the draft 
Law Criminal Law (draft Criminal Code) contained in Article 155, 167 and 168 then restorative 
justice by bringing together the relevant parties in order to solve problems that occur. Restorative 
justice is a form of legal protection for victims of crime that should have to be guaranteed in the 
criminal justice system in Indonesia that should be regulated in the Criminal Procedure Code in 
the future that replaces the provisions of Law No. 8 of 1981 on Criminal Procedure.

Keywords: restorative justice, the protection of the rights of victims, the reform of the criminal 
justice system

INTRODUCTION
In consideration of the letter a of Law No. 8 of 1981 on Criminal Proceedings (Criminal Code) 
explicitly stated that Indonesia is a country of law based on the Constitution of 1945, which 
upholds human rights and guarantees of all citizens are equal before the law and government 
and shall abide by the law and the government without any exception. But in reality after being 
read carefully the formulation of the articles in the Criminal Code can be seen that the provisions 
governing human rights crime victims have not received the attention of the legislators. As the 
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provisions concerning human rights set forth in the Criminal Procedure Code generally regulate 
the rights of suspects and defendants and their right to legal counsel as set out in Chapter VI, 
Article 50 through Article 68 in conjunction with Chapter VII, Article 69 through Article 74.

Rights of victims of crime in the Criminal Code can not be clearly said except for the right to file 
a report or complaint to the investigator as the provisions of Article 108 paragraph (1) and the 
right to sue for damages through pretrial as the provisions of Article 80. The legislation is very 
little governing victims of crime than perpetrators more attention. The position of the victim in 
the Criminal Code is replaced by the public prosecutor, the victim besifat passive in the sense 
that victims attend the hearing is limited to only giving out information about something that is 
seen, heard and experienced myself. Safeguard the victims seen by the Law No. 13 of 2006 on 
the Protection of Witnesses and Victims by the Witness and Victim Protection Agency.

The importance of legal protection for the public, especially victims of crime because of the 
positive law are not yet provide protection for victims, so the need for reform of criminal law that 
is expected to overcome the problems that occur in the community. In the draft Law Criminal 
Law contained in Article 155, 167 and 168 then restorative justice by bringing together the 
relevant parties in order to solve problems that occur. Restorative justice is a form of legal 
protection for victims of crime that should have to be guaranteed in the criminal justice system in 
Indonesia that should be regulated in the Criminal Procedure Code in the future that replaces the 
provisions of Law No. 8 of 1981 on Criminal Procedure. Noting the description above, then this 
article titled: “Restorative Justice as a Form of Protection of the Rights Victims in the Criminal 
Justice System Reform”.

As for the issue to limit the discussion in this article can be raised several issues as follows:
1. Is the legal protection of victims of crime has been guaranteed in the Criminal procedure 

code as stipulated in the criminal code?
2. How does the application of restorative justice as a form of protection of the rights of victims 

in the criminal justice system reform in Indonesia?

DISCUSSION
Legal Protection of Rights of Victims of Crime (Crime) Under The Draft
Indonesia is existence as a state law or “Rechtsstaat” previously only listed in the Explanation 
of the Constitution of the Republic of Indonesia Year 1945, has now been formulated explicitly 
in article 1, paragraph 3 of the 1945 Constitution after the Fourth Amendment, which reads: 
“Indonesia is a country law. “The concept of rule of law developed on the pioneering AV Dicey 
called “the rule of law”. According A.V. Dicey, there are three important features in any State 
law that calls the term “the rule of law”, namely: supremacy of law; equality before the law; 
and the due process of law. Due process of law or the principle of legality is one of the 12 
fundamental principles of state of law which are the main pillars that hold up the establishment 
of a state that can be called as the state of law in the true sense. This principle requires that all 
government action must be based on legislation that is valid and in writing. Legislation and 
applicable writing must exist first or precede action or administrative action taken. Thus, any act 
or administrative action should be based on rules or ‘rules and procedures’.1

Thus the normative principle seems to be very stiff and can cause sluggish bureaucracy. Therefore, 
to ensure the space for the officials of the state administration in performing his duties, then as 
a counterweight, also recognized the principle of ‘frijsermessen’ which allows officials state 
administrations to develop and establish their own ‘beleid-regels’ or ‘policy rules’ which apply 

1 Trimedya Panjaitan, The Agency Role in Integrated Criminal Justice System, https://www.google.com/
search, accessed on October 22, 2016.
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internal A free and independent in order to carry out office duties imposed by legal regulations.2

In the criminal justice system, due process of law is defined as a legal process that is good, true 
and fair. The legal process such case, when law enforcement officers related to the process, not 
only carry out their duties in accordance with existing rules, but also give you all the rights of 
suspects / defendants who have been determined, as well as to implement the principles and 
principles that underlie the process the fair laws. According to Barda Nawawi Arief, the criminal 
justice system on integrated criminal justice system (ICJS) is an integrated system of criminal law 
enforcement. The Criminal Justice System is essentially a “criminal law enforcement system” or 
“system of judicial authorities in the field of criminal law”.

The criminal justice system is essentially identical to the criminal law enforcement system. 
While the criminal law enforcement system is basically a system of judicial authorities in the 
field of criminal law that is implemented or embodied in four sub-systems, namely: sub-system 
of investigation and prosecution, prosecution sub systems, sub-systems of a court examination, 
and sub correctional system. The fourth sub-system that is an integral part of criminal law 
enforcement system that is integral or known as the integrated criminal justice system.

The criminal justice system, which is needed for law enforcement is an integrated system that 
shows the relationship between institutions or authorities in dealing with any crimes and the 
principle of service that is easy and affordable for victims in any judicial process that drip tap on 
the perspective of the victim, which requires victims be or placed at the center of the passage of 
the judicial system. As a subject he is entitled to be heard, get information on the remedies that 
are running, consider the sense of justice that wants acquired and restored the situation himself 
on deprivation of rights and the losses they experienced. From the institutional side, which can 
be included as part of an integrated criminal justice system is the police who carry out the 
functions of inquiry and investigation, the prosecutor who perform the function of a particular 
criminal case investigation and prosecution as well as the implementation of decisions, and the 
courts are functioning judicial, and correctional institutions.

The criminal justice system prevailing in Indonesia provides a weak position for crime victims, 
even though the provisions of Article 28 D Paragraph (1) in conjunction with Article 28 G 
paragraph (1) of the 1945 Constitution has guaranteed protection, fair treatment, and equal 
treatment in law as well as victims of crime / felony. Paragraph D of Article 28 (1) of the 
1945 Constitution states: “Everyone has the right to recognition, security, protection, and legal 
certainty and equal treatment before the law”. Furthermore, Article 28 G paragraph (1) states 
that: Everyone has the right to protection of self, family, honor, dignity, and property under its 
control, as well as the right to feel safe and protected from the threat of fear to do or not to do 
something which is rights”.

When observed the provisions of Article 28, paragraph D (1) in conjunction with Article 28 G 
paragraph (1) of the 1945 Constitution, shows that every citizen, without exception, including 
victims of crime are given protection by the government. However, in reality victims of crime 
in the criminal justice system in Indonesia is positioned in a very weak position, especially 
during the legal proceedings either start the investigation phase, investigation, prosecution, and 
the process of examination in court. The rights of crime victims ignored in every stage of the 
criminal justice process, compared to the rights of the suspect / defendant. So that a victim will 
always received by the victim of a double, ie victims of crime / crime and victims of bad service 
of legal process by law enforcement officials.3

2 A. Mansyur Effendy, Dimension, Dynamics and International Human Rights In Nasional Law, (Jakarta: Ghalia 
Indonesia, 1994), p. 145.

3 Veni Siregar, Women's Rights Victim In the Criminal Procedure Bill, LBH Jakarta, Page Criminal Code, 
http://www.gresnews.com/berita/opini/1344912,  accessed on October 22, 2016.
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In Article 3, paragraph (2) of Law Number 39 of 1999 on Human Rights states: “Everyone has the 
right to recognition, security, protection, and fair legal treatment and to have legal certainty and equal 
treatment before the law. In the aforementioned article states that everyone has the right to obtain 
legal protection and legal certainty and equal treatment before the law, which are a victim of crime.4

Law Number. 8 of 1981 on the Criminal Code, does not guarantee the rights of victims of crime 
in particular and does not regulate how the handling of women victims of violence. In practice, 
law enforcement and legal assistance either criminal, civil or through the judicial process through 
the administration of the country have shown that cases of violence against women, for example 
less fulfill the rights of victims and yet meet the needs of a remedy.

Law Number. 8 of 1981 on the Criminal Code is no longer sufficient to bring the criminal 
justice system is a modern resort because they are unable to meet the needs of the development 
of criminal law, including in response to the demands of the proceedings of an increasingly 
complex because of the emergence of the offenses new and authentication system, criminal 
cases growing. One of the developments in the criminal law is a claim for criminal procedure 
more fair to the parties involved in the criminal justice process among witnesses and victims, 
where the Criminal Procedure Code is still focused on the interests of the suspects, defendants 
and convicts only. In addition, Indonesia has also ratified various human rights instruments 
(HAM) associated with the international and international crime, requiring Indonesia to adjust 
international instruments with various rules at national level.5

The weakness of the Criminal Procedure Code, as long as it has been minimized by adding 
various specific provisions concerning the judicial procedure in the form of legislation for certain 
crimes. Various laws also provide reinforcement, the new authorities and even the establishment 
of certain institutions which serves to strengthen the criminal justice system. Such efforts, on the 
one hand is able to respond to the needs, but on the other hand cause confusion and contradictions 
that resulted in many of these provisions could not be implemented fully.6

Understanding of the victims could be offered the opinion Gosita Arif, is the victims are those 
who suffer physically and mentally as a result of the actions of others which seek fulfillment of 
self or others contrary to the interests of the injured party rights.7 Further understanding of the 
victim as expressed in the Declaration of Basic Prinsiples of Justice for Victims of Crime and 
Abuse of Power stated: “The victim is an individual or jointly suffered harm, including physical 
or mental injury, emotional suffering, economic loss or damage rights fundamental rights, which 
is because of what the other party is in violation of criminal law in a country, either intentionally 
or through negligence “.

Noting the position of the victim in a vulnerable position as the provisions in the Criminal 
Code, the existence of the enactment of the Criminal Procedure Code, the victim can perform 
control efforts through a pre-trial plea if the existence of a crime for which victims have been 
harmed as a result of the termination of the investigation or prosecution of a criminal case to 
be resolved in the best the good according to the criminal procedure law applicable. Protection 
of victims that is sutau form of services carried out by law enforcement officials or security 
forces to provide security both physically and mentally, to victims and witnesses of serious threat 
disruption of terror and violence from any party given at the stage of investigation, investigation 

4 Ibid.
5 Bahder Johan Nasution, State of Law and Human Rights, (Bandung: Mandar Maju, 2014), p. 207.
6 Supriyadi Widodo Eddyono, Aspects of the Protection of Witnesses and Victims in the Criminal Procedure 

Code Bill, http: //kuhap.or.id/, accessed on October 22, 2016.
7 Arif Gosita, Crime Victim Issues, (Jakarta: Academic Presindo, 1993), p. 63.
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and prosecution and or inspection in court.8

One of the regulations that emerged as a response to the development of criminal law and 
answering the needs is the appearance of act number. 13 of 2006 on protection of witnesses 
and victims, in response to the importance of the protection of witnesses and victims has not 
sufficiently accommodated in various regulations. This law regulates the substantive rights of 
victims and witnesses, the procedural rights of victims and witnesses, the protection of witnesses 
and victims, including mechanisms and procedures and also regulates the principal task and 
function of the witness and victim protection agency.

The need for protection of witnesses and victims, due to the paradigm shift from retributive 
justice to restorative justice. In fairness retributive, crime is defined as an offense against the 
laws set by the state to maintain order, peace and security of public life with the consequences 
of their criminal sanctions for crimes committed by the offender, then the state apparatus is the 
only party that has the right and authority to resolve the criminal case. While restorative justice 
considers that crime not only as an act that violates the criminal law as the law of the country but 
the act that causes damage to the victims of the consequences should consider the victim in the 
prevention of crime, so that criminal sanctions are imposed not only useful for the actors and the 
public at large, but useful for the recovery of victims suffering or loss.9

As a justice abovementioned shift is a shift that bases the legal principle of the material in the 
criminal justice system for the reasons as follows10:
a. Justice in criminal law oriented to the interests or the suffering of the victim and offender 

accountability of the actions and consequences;
b. Crime or violation of criminal law is against the public interest, and the conflict between the 

offender with the victim as part of the public interest;
c. Victims are people who are disadvantaged because of a crime;
d. Implementation of criminal justice as a means of conflict resolution;
e. Victims, communities, countries and violators are active in the judicial process.

The criminal justice system and criminal punishment as conflict resolution is not to take, which 
is a form of criminal offenders accountable to the effect or impact of breaking the law and those 
who harmed directly as a result of crime, the victim must akitif to resolve the conflict.11 Status of 
the victim in the criminal code appears to have not given optimal protection when compared to 
the suspect/defendant who has been very firm subject to the provisions of Article 50 and Article 
68 of the criminal procedure code. Not optimal position of the victim in the criminal code can 
be explained as follows12:

First, the criminal code has not been explicitly about legal protection for victims of crime, 
such as criminal punishment staple. Formulations of articles in the criminal code are likely to 
discuss the formulation of a crime, criminal liability and criminal sanctions for those who violate 
the criminal provisions. Second, that the regulation of the criminal code oriented towards the 
perpetrator, the victim even less likely to get a portion of that regulation should also have to get 
a portion of the settings for that the victims were actually suffering inflicted offender.

8  Angkasa, Legal Protection Against Victims of Serious Violations of Human Rights and Terrorism in Perspective 
Viktomologi, https://slissety.wordpress.com/, acceessed on October 22, 2016.

9 Muhadar, Edi Abdullah, Husni Thamrin, Protection of Witnesses and Victims in the Criminal Justice System, 
(Surabaya: CV Putra Nusantara Media, 2009), p. 119.

10 Miftahul Jannah, Protection of Victims in Criminal Law Reform In Indonesia, Yogyakarta: Faculty of Shariah 
and Law UIN Sunan Kalijaga, 2015, p. 4-5.

11 Siswanto Sunarto, victimology in the Criminal Justice System, (Jakarta: Sinar Grafika, 2012), p. 47.
12 Ibid., P. 48.
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In the practice of criminal justice is currently in effect under the law of criminal procedure in 
Indonesia, the position of the victim have been represented by the public prosecutor, this is in 
accordance with the provisions of article 14 of the criminal procedure code as well as in the 
provision of the public prosecutor has the authority to make the indictment, prosecution and also 
to make legal effort. Furthermore, Article 1 item 12 of the criminal procedure code entitles the 
defendant or the prosecution to bring a legal action, while the victim was not given the authority 
to make legal effort.

With the explanation as described above, indicates that the criminal procedure code has not 
given legal protection for victims. So it is very difficult for the victim to claim the rights of the 
parties, especially the perpetrator to claim damages due to the suffering experienced as a crime / 
crimes committed by the perpetrator.

Restorative Justice as a Form of Protection Rights of Victims in the Criminal Justice 
System Reform in Indonesia

The criminal justice system is a system that is built to prevent and control crime within the 
limits of acceptable tolerance. A measure of success of this system is that if a large majority of 
reports and complaints of people who claim that they have been the victim of a crime, can be 
solved by the application of prominent actors court and may be liable. 13It is certainly different 
from restorative justice approach in which the main objective is to build caring, empathy and 
understanding between the disputing parties perpetrators, victims and the community.

Restorative justice (justice or justice-based consultation) arise, born, grow and thrive because 
of dissatisfaction with the criminal justice system that exists today, which focus only involve 
countries with actors, and does not involve the litigants. Victims and people are not involved in 
conflict resolution, restorative justice involving victims, offenders and the community to resolve 
the case.14

Substantial essence of restorative justice in many describe that country, dissatisfaction and 
frustration with the system of formal criminal or interest in preserving and strengthening the 
customary law and traditional justice practices have been in need of alternative response to 
mitigate them.15

Tony Marshall said restorative justice as:

“Restorative justice is a process where by all the parties with a stake in a particular offence come 
together to resolve collectively how to deal with the aftermath of the offence and its implications 
for the future.”16

Restorative Justice aims to empower victims, offenders and their families and communities to 
improve a tort, using awareness and conviction as a basis to improve social life. This concept not 
only see the justice of one side, but also the vote of the interests of other parties, both the interests 
of the victim, the community and the interests of the offender.17

13 Rena Yulia, victimology Legal Protection Against Victims of Crime, (Yogyakarta: Graha Science, 2010), p. 
181-182.

14 Mardjono Reksodiputro, develop a unified approach in the Criminal Justice System (An Initial Thought) In a 
paper set of Criminology and Criminal Justice ssitem, (Jakarta: Service Center and Corporate Law, University 
of Indonesia, 1994), p. 140.

15 Lilik Mulyadi, Face Criminal Justice System for Child in Indonesia, (Bandung: PT. Alumni, 2014), p. 156.
16 Tony Marshall, 1992. Restorative Justice on Trial in Britain, in Restorative Justice on Trial: Pitfalls and Potentials 

on Victim-Offender Mediation International Research Perspective, Boston: Kluwer Academic Publishers, in 
John Braitwaite, 2002, Resorative Justice & Responsive Regulation, New York: Oxford University Press, p. 11. 

17 Lizza Faradipta, et al, Legal Protection Against Children As Victims of Sexual Violence, UB's Faculty of Law, 
Law Journal, http: //hukum.student journal.ub.ac.id, accessed on September 5, 2016.
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This makes the process of restorative justice justice as something full consideration in responding 
to crime and to avoid stigmatization. Needs and safety of victims of crimes, including sexual 
crimes of major concern in the process of restorative justice. Thus this process can be used as an 
alternative to the settlement of sexual crimes whose victims are minors.18

Although the criminal procedure code has not been set explicitly about legal protection for 
victims of crime / crime, but there are some laws that have been set up outside the criminal 
procedure code regarding the protection of victims, among others:\

First, Law No. 26 of 2000 on Human Rights Court, namely:
a. Getting physical and mental protection from threats, harassment, terror and violence 

from any side. Article 34 paragraph (1), that “Every victim and witnesses in human rights 
violations are severe entitled to physical and mental protection from threats, harassment, 
terror and violence from any party”;

b. Compensation, restitution and rehabilitation. Article 35 paragraph (1), that “Every victim and 
witnesses in human rights violations are severe and their heirs may receive compensation, 
restitution and rehabilitation”

Second, Law No. 13 on Protection of Witnesses and Victims, namely:
a. Getting a form of protection of physical, non-physical and legal, as stipulated in Article 5 

(1), in the form of:
1)   Protection of personal safety, family and property, and free from the threat with respect 

to the testimony that will be, is being, or has been given;
2)   Participate in the selection process and determine the forms of protection and security 

support;
3)   Provide information without pressure;
4)   Get a translator;
5)   Freedom of questions that ensnare;
6)   To be informed of developments in the case;
7)   To be informed of the court decision;
8)   Knowing the convict released;
9)   Got a new identity;
10)  Getting a new residence;
11)  Obtaining reimbursement of transport costs in accordance with the requirements;
12)  To get legal advice;
13)  Get help with living expenses while until a certain time limit.

b.   Getting protection of non-physical form of medical assistance and relief rehabitasi Psycho-
social, as referred to in Article 6 that: “The victim in human rights violations were severe in 
addition entitled to the rights referred to in Article 5 paragraph (1) is also entitled to: obtain 
medical assistance and psycho-social rehabilitation assistance.

c.  Through the Agency can apply for compensation, as referred to in Article 7 that: “Victims 
through the Witness Protection Agency (LPSK) has the right to bring to trial include: the 
right to compensation in cases of human rights violations were severe and the right to 
restitution or compensation which became responsibility of the offender.

d.  Getting security protection without the present testified in the trial, as referred to in Article 
9 that:
1)   The witness and / or victim who is in a very big threat, with the approval of the judge 

may give testimony without present at the court where the case is being examined;
2)   The witness and / or victim can testify in the written statement submitted before the 

competent authority and signed his name on the news of the event that includes the 

18 Lilik Mulyadi, Op. Cit., P. 159.
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testimony;
3)   Witness/and or victim can also be heard testimony directly through electronic means 

and accompanied by the appropriate authorities;
e.  Protection of the law to be prosecuted in civil and criminal law, as referred to in Article 10 

that:
1)   The witness, victim and/or complainant shall be liable in civil and criminal law on the 

reports, testimony will be, is being, or has been given;
2)  The provisions as referred to paragraph (1) shall not apply to witnesses, victims and 

whistleblowers who provide information not in good faith.

Restorative justice that emphasizes deliberation and consensus in the resolution of a criminal case 
can be used as an alternative in resolving the criminal case particularly against acts that should 
have to provide legal protection to the victims of such crime. The reasons for the implementation 
of alternative settlement of criminal cases with the use of restorative justice is partly due to the 
following matters19:
a. Victims recognized and regarded as decisive in the resolution of a criminal case;
b. For actors, that forms the perpetrators directly aimed at restoring a poor state as a result of 

the criminal act he was doing;
c. Providing a real role for the wider community in the resolution of the criminal case;
d. The process of settlement of the criminal case can be resolved quickly and accurately;
e. The end result of the completion of the criminal case with restorative justice is likely to be 

accepted in society as a solution and have a direct impact on the recovery of the relationship;
f. Restorative justice approach can be used as a criminal.

Although restorative justice have some advantages, but in practice there are also constraints 
include the following:
a. The existence of the victims led to consideration of the application of restorative justice 

approach can not be applied to all types of crime;
b. Victims want to participate voluntarily is a challenge in the administration of criminal 

matters handling using restorative justice;
c. The difficulty of the application of the use of settlement of restorative justice in relation to 

the criminal acts of decency, particularly with regard to the conditions for actors willing to 
do a self-evaluation that to realize his mistake and accepts responsibility as a form of such 
errors;

d. Issues relating to the management of the completion of criminal cases outside the criminal 
justice system that applies.

Noting the description of the application of restorative justice, as mentioned above, it is in 
fact not adequate for effectively against all types of crime, however, according to study results 
presented by Eva Achjani Zulfa, stated that restorative justice is very effective to be applied to 
the case as follows20:
a. Traffic accidents through agreements form of responsibility of each party (perpetrator and 

victim) either in the form of coverage for hospital costs, vehicle damage repair, payment of 
grief, or vindication;

b. The case of domestic violence, with the consideration that the husband-wife relationship 
which is the perpetrator and the victim can still be improved, then it becomes one of the 
considerations to forward the case to the next level.

19 Eva Achjani Zulfa, Restorative Justice in Indonesia (Studies Possible Application of Restorative Justice 
Approaches in Practice Criminal Law Enforcement), (Jakarta: Faculty of Law, University of Indonesia, 2009), 
p. 51-52.

20 Ibid., P. 60.
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In the settlement of cases of the offenses mentioned above, then police in the conventional 
criminal justice system to act as investigator or investigators, changed his role to be a mediator 
in settling these cases. Completion of a model such as this is a form of settlement by way of 
restorative justice with a view to provide protection to the victims.

Therefore, in the criminal code and the criminal procedure code, has not provided the setting 
firmly on the protection of victims and also on restorative justice, in the framework of reform 
of criminal law in the future must incorporate the principles of legal protection for victims who 
should be regulated in the penal code and criminal procedure code, including regulation of 
restorative justice or restorative justice.

CONCLUSION
Based on the description above can be summarized as follows:
1. That the legal protection of victims of crime has not been strictly regulated in the criminal 

procedure code as stipulated in the criminal code. Just a lot of settings in the criminal code 
provide a portion of the suspects and the accused, making it very difficult for the victim 
to claim the rights of the parties, especially the perpetrator to claim damages due to the 
suffering experienced as a crime/crimes committed by the perpetrator.

2. Whereas restorative justice can be applied to some types of criminal acts as a form of 
protection of the rights of victims in the criminal justice system reform in Indonesia. 
Restorative justice can be applied to the case of traffic accidents passage and also in cases of 
domestic violence. In the settlement of cases of the offenses mentioned above, then police in 
the conventional criminal justice system to act as investigator or investigators, changed his 
role to be a mediator in settling these cases. Completion of the model is a form of settlement 
by way of restorative justice with a view to provide protection to the victims. Therefore, 
in the criminal code and the criminal procedure code, has not provided the setting firmly 
on the protection of victims and also on restorative justice, in the frame work of reform of 
criminal law in the future must incorporate the principles of legal protection for victims who 
should be regulated in the penal code and criminal procedure code, including regulation of 
restorative justice or restorative justice.
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ABSTRACT
Based on the Minister Home of Affairs Regulation No. 2 of 2016, the government issued 
Child Identity Card (CIC) for children aged 17 years less a day. With this data collection, the 
government has data of all Indonesian citizens. The existence of CIC is also intended to provide 
civil rights of children, to encourage increased protection and fulfillment of the constitutional 
rights of children. Related to child issues in the field of Indonesian family law, namely the 
lack of certainty of custody and support paymen children rights after the dissolution of their 
parents marriage, then as a preventive protection, the issuedof  CIC should also lead to it. This 
paper discusses how to optimize children’s identity cards to provide protection to children in this 
regard. From the discussion, it can be concluded that the CIC can be optimal as an instrument of 
child protection after breakup of their parent’ marriage if the law regulate explicitly, who became 
head of the family in a family with two parents or a single parent. It is also must became legal 
certainty that the head of the family is obliged to take care and educate all people who included 
in the family card and   can be held accountable legally.

Keywords: optimization, child identity card, instrument, child protection.

A. INTRODUCTION
The result of Indonesian population projection in 2010-2035, note that in 2016 the Indonesian 
population is estimated to reach 258.4 million and approximately 27.1% of whom are children. 
This shows that the child’s interests are the interests of a third of the population of Indonesia.

Child is the next generation. A nation that wants to continue to exist, must prepare the 
next generation. Children are the group of young population who have the potential to be 
developed, so that it can actively participate in the development. Children need attention 
so that it can grow and develop optimally in accordance with their potential. Children will 
determine the viability and existence of the nation and the state in the future.

On the other hand, children were among those vulnerable to human rights violations1. 
Children are not able to defend their rights themselves. Children are not able to demand 
their rights to be met.

Child protection become a national problem, even in 2013, the National Commission for 
Child Protection declared as the emergency year of the child. Various issues related to 
children according to data bank of Child Protection from Child Protection Commission 
(KPAI) is abuse children, children in emergencies, child victims, child victims of the struggle 
for custody right, child victims of banning access to meet parents, child victims of economic 
neglect, lost children, children againts law and others.

1  Article 5 (3) of Law Number 33 Year 1999 on Human Rights, which states that every person, including the most 
vulnerable population right to receive treatment and protection with regard to particulars. While vulnerable 
groups can be seen in verse explanation that is defined as "vulnerable populations" include the elderly, children, 
the poor, pregnant women, and people with disabilities.
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State, government, society, family and parents have the duty and responsibility for child 
protection. To embodiment children as a qualified young generation, has implications for the 
necessity of giving special protection to children and their rights, so they are free to interact 
in life.

However, the existing condition of child protection in Indonesia is still alarming. The 
increasing number of child abuse, domestic violence whose victims are children,  cases 
of violence against children or done by children, cases of chidren sale or child trafficking, 
adoption illegal, and others, raises deep concern for everyone. With the condition of 
Indonesian children above, the child protection should be given absolute. We must always 
rememberKofi Annan2statement, as follows:

“With the childhood of so many under threat, our collective future is compromised. Only as 
we move closer to realizing the rights of all children will countries move closer to their goals 
of development and peace”.

According toBardaNawawiArief3, legal protection for the child, have a broad spectrum. In 
various documents and international meetings it appears that the need for legal protection 
for children may include many different aspects, namely:
1. The protection of the rights and freedoms of children.
2. Protection of children in the judicial process.
3. Protection of the welfare of children (in the family environment, education and social 

environment).
4. Protection of children in matters of detention and deprivation of liberty.
5. Protection of children from all forms of exploitation (slavery, child trafficking, 

prostitution, pornography, trafficking/drug abuse, manipulate children into committing 
a crime, and so on).

6. The protection of street children
7. Protection of children from the consequences of war / armed conflict.
8. Protection of children against violence.

One of the Government’s efforts to provide protection and fulfillment of the constitutional 
rights of child as citizens, the Government issued child identity cards (CIC). According to 
Article 1 of Regulation No. 2 Year 2016 concerning the Identity Card of the Child, CIC is 
the official identity of children that aged less than 17 years old and unmarried, published by 
the Department of Population and Civil Registration Regency/ City.

From various reports in the mass media, CIC seem more aimed at improving the welfare of 
children. If the CIC just to the child can take care of their own passport, saving with his own 
name, got vouchers from partner merchants, then the CIC protection function becomes less 
optimum.

Therefore, through this paper, the author tries to discuss how to improve the use of CIC as 
an instrument of child protection for the Protection of the welfare of children in a family 
environment. Especially CIC as an instrument of protection of children’s rights in the event 
of breakdown of their marriage parents.

2 PemenuhanHakAnak,  Http://Www.Ykai.Net/Index.Php?Option=Com_Content&View=Article&Id=445:
Pemenuhan-Hak-Anak&Catid=89:Artikel&Itemid=121download on 22-01-2016 .

3 BardaNawawiArief, BeberapaAspekKebijakanPenegakan Dan PengembanganHukumPidana, Citra 
AdityaBakti, Bandung, 1998. Pg 155-156 onJuandaWiranata.  PerlindunganHukumAnakAkibatPerceraian 
Dari PerkawinanCampuran. Article.JurnalLex et Societatis, Vol. I/No. 3/Juli/2013
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B. DISCUSSION
The definition of child protection can be found in Act No. 23 of 2000 on Child Protection. 
At point 2 of Article 1 states Protection of children are all activities to ensure and protect 
children and their rights in order to live, grow, develop, and participate optimally in 
accordance with human dignity, as well as protection from violence and discrimination. 
Child protection aims to ensure the fulfillment of children’s rights in order to live, grow, 
develop and participate optimally in accordance with human dignity, as well as protection 
from violence and discrimination, in order to realize quality of Indonesian children, noble, 
and prosperous.

Meanwhile, UNICEF defines a ‘child protection system’ as the set of laws, policies, regulations 
and services needed across all social sectors – especially social welfare, education, health, 
security and justice – to support prevention and response to protection-related risks. These 
systems are part of social protection, and extend beyond it. At the level of prevention, their 
aim includes supporting and strengthening families to reduce social exclusion, and to lower 
the risk of separation, violence and exploitation. Responsibilities are often spread across 
government agencies, with services delivered by local authorities, non-Sate providers, and 
community groups, making coordination between sectors and levels, including routine 
referral systems, a necessary component of effective child protection systems.

Child protection can be provided through a variety of ways. for example, through legislation, 
through the availability of the database and issuance the child’s identity card. Child 
protection through legislation are as set out in the Child Protection Law, Law on Juvenile 
Justice System, and others

The term database refers to the collection of data that are interconnected, and the software 
could have been referred to as a database management system (database management 
system/DBMS)4. The database is a collection of information stored in the computer in a 
systematic way so that it can be checked using a computer program to obtain information 
from the database

According to Article 1, point 29 of Government Regulation No. 37 Year 2007 on the 
Implementation of Law Number 23 Year 2006 concerning Population Administration, the 
database is a collection of various types of demographic data that is stored in a systematic, 
structured and interconnected using the software, hardware and communications network 
data. While the Population Data is individual data and/or aggregate data that is structured as 
a result of the activities of Population and Civil Registration.

When we composing database must be based on valid data, thereby recording and collecting 
on children data is absolutely necessary.  In order that database can be used then it should 
contain the necessary particulars for the legal protection of the child

One of CIC goal is to collect children data then written it in card as an child official identity. 
According to Article 17 of Regulation No. 2 of 2016, the data elements are written in the 
CIC are: single identity number, name, gender, blood type, place/date of birth,family card 
number, the name of the  family head, the number of birth certificates, religion, nationality, 
address, expiry date, place of publication, official nomenclature, the name and signature of 
the department head

From the data elements that are written in the CIC when linked with the protection of the 
rights of the child after the breakup of parents marriage, the most relevant is the data about  
the family card number and the name of the family head.  

4 http://id.wikipedia.org/wiki/Basis_datadownloadedon 23 October 2016
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The family card number and the name of the family head can be found on the family card. 
The definition of family card hereinafter abbreviated as FC, is a family identity card that 
contains data about the name, structure and relationships within the family, as well as the 
identity of family members. For children whose their parents’ marriaged is broke up, the 
family card becomes a very important thing for the child either legally, psychologically and 
sociologically. Legally it will give legal certainty to children, about the family where he/
she is still a member and who should be responsible for themselves. Psychologically give 
a sense of comfort for the child that he/she still has family although probably not as it used 
to. Sociologically gave a status in the society, especially the involvement of community 
activities.

The definition of family head is not found in the legislation, only mentioned in Article 31 
of Law No. 1 of 1974 on Marriage (UUP), that the husband is the head of the family. The 
implicit meaning is that the husband has the obligation to take care of the whole person who 
is registered or entered in the family card. This included the family in straight lineage or 
adopted child, stepchild,  even foster children.

If we link article 31 with article 45 paragraph (2)5 UUP, there is a legal loophole. This should 
be given the solution. When they still bound by marriage, who became head of the family is 
the husband. Dissolution of marriage can create single-parent family.  In that family, there is 
no position of the husband or wife but the position of the father and mother for their child/
children, is still there. Who is became the head of the family in a single-parent family?This 
is not clear.

PEKKA (Women Headed Family Empowerment) identified that female as a heads of 
household, in 2012 amounted to 24%6, while men as heads of families, there is no official 
data. PekkaData above is different with Susenas which was also cited by Pekka. Indonesia 
Susenasdata in 2001 showed that the number of households headed by women reached 13%, 
and in 2007 rose to 13.6%, then in 2010 is estimated to have reached 14%. The data show 
an increasing trend of female-headed households that are on average 0.1% per year7. If the 
trend is consistent, the number of families headed by women in 2016 reached 14.6%. 

In more detail, in the 2014 Pekka Annual Report stated that from a survey in 18 provinces, 
things that cause a woman becomes head of the family is because her husband died (58%), 
divorce (15%), because the husband left without news (6%), because unmarried (8%), 
because the husband migrated (5%) and because husband was sick (6%)

Based on the explanation above, when the time of CIC issuance, all data is written to be truly 
accountable. It is given also that CIC as the population documents are authentic evidence 
and therefore has the power of law. According to Article 1 of Regulation No. 2 of 2016, the 
issuance of the CIC could occur in terms of spending new CIC, replacement CIC due to 
expire, move come, damaged, or missing. This regulation must be added that issuance CIC 
can be done if there is a change in data

Following up on this, then any court decision on divorce and annulment of marriage that 
there is a child as a party, should be sent to civil registrar service, in order to be issued 
a new CIC. Likewise, if there is breakdown of marriage because of death, civil registrar 
serviceprocess the death certificates simultaneously with the issuance of new CIC when his 
heirs still have the status of minors.

5 (2) The obligation of parents referred to in subsection (1) of this section applies until the child is married or can 
stand alone where applicable obligations continue even though the marriage between the parents break up

6 PEKKA annual report.2014. Pg 6.
7 PEKKA annual report.2010. Pg 16
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The government through legislation is necessary to clarify who exactly is meant by the head 
of family term. Thus the registrar who will make the family card and then to be written in 
the CIC, has the same understanding.

The government also needs to make clear that in terms of the family’s head is consist in an 
obligation to educate and care for children. This is true both in families with two parents or 
single-parent families.

Child who his/her parentsmarriage broke both due to death, divorce or because the court 
ruling, the certainty of custody rights and living support payment is the most fundamental. 
Therefore, to guarantee these rights, the determination of the position of head of the family 
is very appreciating strategic.

Especially within the family, then in case of abandonment, neglect and or violence against 
children, the family heads must be responsible . He can be sued civilly and criminally 
prosecuted. Plaintiff is a family or a Non Governmental Organization (NGO) that has legal 
competence or legal standi.

The concept of responsible parenthood in the UUP has been very good is that parents still 
had an obligation to educate and care for children even if the marriage broke up, but its 
implementation in society is still not running properly. Various studies have reported on this.

Therefore, to optimize the protection of children, the head of the family term and its 
responsibility should be explicitly regulated by law. In line with this, the writing of the  
family head in CIC should also have the instructions written.

Besides the things above, then CIC must be connected across Indonesia and is accessible 
also even outside Indonesia. Message from Act No. 23 of 2006 concerning Population 
Administration, that the population data base maintained by the Population Administration 
Information System (SIAK).

SIAK is an information system that utilizes information and communication technologies 
to facilitate the management of information on population administration in the Operator 
level and the Implementing Agencies as a whole. Organizers are government, provincial 
government and district/city government that is responsible and competent in the affairs 
of the Population Administration. While Executing Agency is the district/city government 
that is responsible and authorized to carry out services in the affairs of the Population 
Administration.

From the above explanation can be interpreted that population data recording  in a certain 
area through the information system of population administration is the responsibility of 
the district and the city. In practice,  population data recording starting from the village as 
the start of data collection. Furthermore, these data will be stored into a database that is 
integrated nationally through the Internet. So that the data are a source of national population 
database which then becomes the responsibility of the central government8.

Based on the results of studies that have been done and the reality of everyday society, it is 
the mandate of Population administration actcan not be implemented until today. Constraints 
faced is the lack of skilled resources, lack of adequate infrastructure and network availability 
that has not reached all the executing agencies in Indonesia.

8 https://id.wikipedia.org/wiki/Sistem_informasi_administrasi_kependudukan downloaded on 7 november 2016, 
18.00.
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C. CONCLUSION 
From the presentation above, to optimize the KIA as an instrument of child protection that 
his parents’ marriage broke up, there must be clarity of the writing of the data elements in 
the data KIA especially for family card number and the name of the family head. The terms 
and responsibilities reflected in KIA, should be explained in the rules.

CIC also should be accessible to and throughout Indonesia. As a civil documents, CIC is 
authentic evidence containing protected rights and legal obligations
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ABSTRACT

To achieve the goals of our nation as stated in preamble of 1945 Constitution of Republic of 
Indonesia require large amount of funds from the society.For Indonesian moslem citizen,  there 
are at least two laws regulating the collection of funds. They are Income Tax Law and Law on 
Management of Zakat. This research uses a qualitative anaylisis with description method. The 
approaches  used are  legislation, analytical and conceptual approach. At first this paper explain 
about zakat and income tax in Indonesia. We then illlustrate their similarities and differences. 
Further we explain the intersection between zakat and income tax in Indonesia. From this we can 
conclude how to harmonize the Indonesia laws that must be made in the future.
Keywords: zakat, income tax, tax credit

A. INTRODUCTION 
There are about 1.5 billion Muslims in the world. Most of them  live  in some countries 
in Southeast Asia   (60%), Middle East and North Africa 20%, and Arab  (15% (edurasi, 
2016). Some of the countires  are not muslim majority. Indonesia has largest Muslim 
population than any other country in the world, Based on Preamble of 1945 Constitution of 
The Republic of Indonesia, one of the objectives of establishing the state of Indonesia is to 
protect all people of Indonesia and to defend the independence and the land that has been 
struggled for, and to promote public welfare,to advance the intellectual life of the people 
and to contribute to the establishment of a world order based on freedom, abiding peace and 
social justice, the national independence of Indonesia shall be formulated into a constitution 
of the sovereign Republic of Indonesia which is based on the belief in the One and Only 
God, just and humanity, the unity of Indonesia, democracy guided by the inner wisdom 
of deliberations amongst representatives and the realization of social justice for all of the 
people of Indonesia.Article 1 (3) of the constitution stipulates that the State of Indonesia 
shall be a state based on rule of law.It means  that achieving the objectives of the Indonesian 
nation must be based on law. In the legal system of the Republic of Indonesia, Pancasila is 
a fundamental norm of the state which is the highest legal norms or staatsfundamentalnorm 
(Indrati, 2007).

To realize the objectives of the Indonesian nation we require substantial amount of funds 
that come from the society. At least there are two laws governing the collection of funds 
fromIndonesian muslim society, namely the Income Tax Law and the Law on Management 
of Zakat. By observing the object, way of payment and utilization, there are some similarities 
between personal income tax and zakat. Both come from income and for the sake of public 
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welfare. Besides having similarities, we are aware that they also have some differences.

This paper would like to discuss  and  analyze the similarities and differences between zakat 
and income tax to achieve harmonization of legislation in Indonesia in the future.

B. LITERATURE STUDY AND LEGAL BASIS

 Zakat 
There are five pillars of Islam which are the framework of the Muslim life.  The pillars are 
the testimony of faith, prayer, giving zakat (support of the needy), fasting during the month 
of Ramadan, and the pilgrimage to Makkah once in a lifetime for those who are able. They 
can be used to form a positive personality stages beginning with the testimony of faith 
as oral exercises, prayer as an exercise of soul and body, zakat as an exercise of property 
ownership, fasting as an exercise of controlling  appetite, and Hajj as a complete exercise   
(Nurjannah, 2014). In essence, zakat are worship of syar’i (Islamic law), worship of Maaliyah 
(related to treasure) and ukhrawi (related to hereafter) obligation. Zakat can be interpreted 
in some perspectives. By definition, zakat means growing, purifying (thaharah), victory, 
doubling fortune, enough, faith, god fiering, reward, protecting the believers, rejecting evil, 
eliminating the trouble and fixing  the treasure  (Inayah, 2003).

Juridically, under Article 1 paragraph 2 of the Law of the Republic of Indonesia Number 23 
Year 2011 on the Management of Zakat, zakat is a wealth or property that must be delivered 
by a Muslim or a business entity to those who deserve it in accordance with Islamic law. 
However besides zakat there is also infaq and shadaqa.  Accourding to the law, infaq 
interpreted as wealth or property given voluntarily by a person or entity outside the zakat for 
the public good. While shadaqa is a property  or nonproperty voluntarily given by a person 
or entity outside the zakat for the public good. In general, zakat is compulsory on Muslims, 
provided they meet certain conditions and criteria according to Islamic Law. Zakat is a 
religious obligation that aims to improve the justice, public welfare, and poverty reduction.

Zakat payment must meet four elements, namely muzakki or zakat payer, maal or property 
of Zakat, amiliin or zakat’s administrators, and mustahiq or recipients of zakat (Rumli, 
2011). Under article 4 of the Law on Management of Zakat, zakat is divided into two types. 
They are zakat al maal (wealth or property) and zakat al fitr. Zakat al maal include: (1) 
gold, silver, and other precious metals, (2) the money and other securities, (3) commercial 
activities, (4) agriculture, farming, and forestry, (5) animal husbandry and fishery, (6) 
mining, (7) industries, (8) income and services, and (9) rikaz (underearth treasure). Zakat 
al fitr is charity given to the poor at the end of the fasting in the Islamic holy month of 
Ramadanand it is not discussed in this paper. Zakat maal levied on property owned by 
muzaki of individual or business entity. It was conducted in accordance with Islamic law. 
Based on literature study, zakat al maal levied on property in the form of livestock, gold 
and silver, trade property, plants and fruits, honey and animal products,   mining and  sea 
products, utilization of buildings, factories and the like, as well as business income and 
freelance work. (Qaradawi, 2006). Currently, the are some sources of zakat al maal. They 
are zakat for services, trading, finance, manufacturing, securities, stocks, bonds, securities, 
savings, insurance plus investment, and income and intellectual property (Rochim, 2015).

Property that must be paid for zakat must meet the requirement: (1) fully owned which 
means no rights of others in it, usable, and enjoyable, (2) developed deliberately or there is 
potential for developing, (3) nisab (threshold) or reach particular quantity, (4) in excess of 
daily/usual needs, (5) free of debt, and (6) due on until one year passes (Qaradawi, 2006). 
In connection with property that must be paid forzakat, there is a hadith saying “Allah does 
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not accept alms from unlawful property” (Muslim). Unlawful property is property obtained 
unlawfully or using methods prohibited by religion, such as corruption, gambling, cheating, 
stealing, conspiracy, fornicate, and so forth (Rumli, 2011).

  Nisab   is the minimum amount set by syar’i as the guidelines to determine net worth to 
be obligated to give zakat for those who are eligible (Syamhudi, 2008). The value of nisab 
for each property is different. The nisab for crop is five wasq (1 wasq equals to 60 bushels). 
The nisab for gold is 20 dinars, or 85 grams of gold. The nisab for silver is 200 dirhams. The 
dirḥam is a silver coin weighing 2.975 grams. The amount of zakat for those properties is 
2.5% of its value.  Nisab of commercial property is 85 grams of gold. The amount of zakat 
for rikaz  is 20% of the treasures found (Rochim, 2015).

Under Article 1 of the Law of the Republic of Indonesia Number 23 Year 2011 on the 
Management of Zakat, there are three Amiliin or administrators of zakat in Indonesia. They 
are (1) Badan Amil Zakat Nasional (BAZNAS) or National Board of Zakat which is an 
institution that manages zakat nationwide,(2)  Lembaga Amil Zakat (LAZ) is a body set 
by Indonesian Muslim which has a task to assist the collection, distribution, and utilization 
of zakat, and (3) Unit Pengumpul Zakat (UPZ) which is a unit of organization formed by 
BAZNAS to assist the collection of zakat.

Basically zakat belongs to God, while the role of the state is to collect and distribute it.  
Based on Quran Surat At Taubah verse 60, there are eight groups of society (asnaf) to whom 
zakat should be distributed. The six asnaf are faqir (the poor), riqab (slave/the oppressed), 
gharimin (whose trapped with liabilities to fulfill basic need), and Ibn sabil (who loss and 
have no sufficient provisions in their journey), even mu’allaf qulubuhum (recently embraced 
Islam). Only two other ashnaf which clearly represent a public interest group. They are 
Amiliin (those who are assigned to perform all the activities with regard to zakat) and 
sabilillah (strives for the betterment of the community) including security, public order law 
enforcement, as well as the provision of public infrastructure (Mas’udi, 2010).

 Income Tax
Article 23A  of The 1945 Constitution of the Republic of Indonesia  mandate that all taxes 
and other levies compulsory for state needs shall be regulated by law. 

According to A.M. Fatwa, based on amendment of Article 23A, in line with the principle of 
people, government should not enforce stipulation binding material liability and burdening 
people without prior people approval through their representatives in Parliament. In addition 
to tax provisions stipulated by law, annual tax revenue plan also stipulated in theState Budget 
Law (Fatwa, 2009).

Article 1 paragraph 1 of Law (of the Republic of Indonesia) Number 6 of 1983 concerning 
General Provisions and Tax Procedures as Lastly Amended by Law Number 28 of 2007 
states that tax is a compulsory contribution to the state which is payable by any individual or 
entity that is enforced based on the law, without any direct benefit in return and is used for 
the maximum welfare of the people. There are some types of taxes in Indonesia. They are  
are Income Tax, Value Added Tax (VAT), Land and Property Tax  and stamp duty. The type 
of tax related directed to zakat is income tax.

Based on  article 2 of Income Tax Law , Tax Subject consist of individual, undivided 
inheritance as a unit in lieu of the beneficiaries, entity and permanent establishment. Each 
Tax Subjects consists of resident and non-resident Taxpayer. Taxable Object is income, which 
is defined as any increase in economics capacity received by or accrued by aTaxpayer from 
lndonesia as well as from offshore, which may be utilized for consumption or increasing 
the taxpayer’s wealth, in whatever name and form. From the standpoint of flow of the 
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increase of economic capability to the Taxpayer, income could be classified into: (1) income 
from any employement or independent work, such as salary, honorarium, income derived 
by a physician, notary, actuary, accountant, lawyer, et cetera; (2) income from conducting 
business and activities, and (3) income from capital in the form of movable or immovable 
property, such as interest, dividend, royalty, rent, gain on sales of property, or rights which 
are not used for the business; 

In article 16 of Income Tax Law stipulates that Taxable income of a resident Taxpayer in a 
taxable year shall be income  reduced by allowable deductions. According to Article 6 of the 
Law, the deductions are in the form of expenses to earn, to collect and secure income from 
their gross income.Taxable income of  individual Taxpayer is calculated by deducting deemed 
profit with personal exemptions. Currently, under Minister of Finance Regulation number 
101/PMK.010/2016 the amount of personal exemptions is as folIows (1) Rp15.840.000,00 
(fifteen million eight hundred and forty thousand rupiah) for an individual Taxpayer; (2) 
additional Rp1.320.000,00 (one million three hundred and twenty thousand rupiah) for a 
married Taxpayer; (3) additional Rp15.840.000,00 (fifteen million eight hundred and forty 
thousand rupiah) for married Taxpayers’ spouse provided they file a joint tax return  and 
(4) additional Rp1.320.000,00 (one million three hundred and twenty thousand rupiah) for 
each dependent family member related by blood and by marriage in a direct lineage, and an 
adopted child with a maximum of three dependents.

In general, based on article 17 of Income Tax Law, income tax rate is divided into two 
kinds of rate. (1) Income tax rate  applied to personal taxpayer  is progressive one.  Tax rate 
applicable to entities as a resident Taxpayer and permanent establishment is  single one.

The tax rate applicable to each taxable income brackets for resident individual taxpayer is 
as follow: (1) 5%  for taxable income of Rp 50,000,000.00  (fifty million rupiah) or less, (2) 
15% for taxable income over Rp 50,000,000.00  (fifty million rupiah) - Rp 250,000,000.00 
(two hundred fifty million rupiah) (3) 25% for taxable income over Rp 250,000,000.00 
(two hundred fifty million rupiah) -  Rp 500,000,000.00 (five hundred million rupiah) and 
30% for taxable income over Rp 500,000,000.00 (five hundred million rupiah). Tax rate 
applicable to entities as a resident Taxpayer and permanent establishment is 28% (twenty 
eight percent). Besides there are also final tax rate and rate for income tax for those who get 
any facilities, but they are not relevant with the topic discussed.

Tax collection is carried out by Direcorate General of Tax and implemented through self 
assessment system. The system gives a trust to taxpayer to calculate, pay and report  their 
tax in accordance with prevailing laws. 

 Previous Research
Zakat and income tax is interesting to study since there are similiraities and differences 
between them. There is intersection between zakat and income tax. Each is levied on the 
property and used for the public benefit and welfare. Studies about the relationship between 
zakat and income tax have been conducted in Indonesia. The obligation to pay tax  reduce 
the amount of the gross income of the taxpayer and do not directly reduce the amount of 
tax payable. It sometimes makes some Muslims hesitate to pay income tax because they 
have paid zakat already. (Anshor, 2009). In Saudi Arabia zakat and tax are administered 
and collected by the Department of Zakat and Taxes under the Ministry of Finance.  People 
who pay zakat do not have to pay tax. Ministry of Social Affairs is designated to manage 
zakat. Tax is managed to finance the government expenditure. The similar condition prevails 
toMalaysiathat zakat payment can directly reduce income tax (Afriyandi, 2014).

Masdar Farid Mas’udi has more progressive opinion. In his opinion, the concept of zakat can 
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not be confused with income tax, zakat is the spirit and tax is its body. He says people paying 
tax with the intention of paying zakat make them not having obligation of paying zakat 
anymore (Triantini, 2013).The study in    East Java Regional Tax Office  shows interesting 
findings. Zakat payment which was treated as a deduction from income tax of an individual 
taxpayer was still low due to several reasons, namely, the unwillingness to demonstrate 
religious activity overmundane activity, unfamiliarity with the provisions that zakat can be 
a deduction from gross income, and considering the deduction from zakat is less beneficial 
economically, unless the zakat treated as tax credit ( Ngumar, 2015).

C. RESEARCH METHOD
This research is  a scientific activities based on certain methods, systematics and  ideas, with 
the aims to analyze one or more phenomenon/indication of certain laws. Legal research 
can be seen from various points of views. From the purpose of legal research, it consists 
of    normative legal research and  sociological or empirical legal research. It would be 
better for law researchers to introduce public with  meanings and understanding of law. 
Law is a prescriptive discipline because it is a system of teachings about the fact that is 
appropriate (Soekanto, 2015). Academic output of a  legal research is prescription such as 
recommendations or suggestions. However, law is not only  prescriptive but also  applied 
sciences. As an applied science, law establishes standard procedures, rules, guidelines 
to  implement the rule of law (Marzuki, 2010). Law is different from other social science 
because   it has a a distinctive character that is reflected in the normative nature. It uses    
legislation,  conceptual, and analytical approach (Ibrahim, 2012). If an academic study has 
only one variable or  more than one variable which do not intersect, it is descriptive one. If 
it has more than one variable which intersect, it is  analytical one (Ali, 2011). The Law issue 
researhed is  primary  and secondary one (Diantha, 2016). Techniques of  data collection 
used is the study of document (Sugiyono, 2005). This research uses a qualitative anaylisis 
with description method. 

D. DISCUSSION
1. The Differences between Zakat and Income Tax  

There are some differences between zakat and income tax. Many expert have different 
point of view. Moch. Arief list the difference between zakat and income tax (Uzaifah, 
2010) as follows.

Table 1  The Differences  between Zakat and Income Tax according to Uzaifah

Number The difference Zakat Income Tax
1. Meaning Clean, pure, blessing, 

grow, maslahat
Al-daribah, burden, 

jisyah, land tax & tribute
2. Legal basis Al-Qur’an and Hadith Government regulation
3. Obligation of 

execution
Absolute and obligatory 
of all the time

Compulsory for citizens 
during the regulation 
applicable

4. Nisab & 
measurement

Determined by Allah 
SWT

determined by government

5. Target Mustahiq All sectors of life

The difference between zakat and income taxes according to Gazi Inayah can be traced 
from the elements as follows (Inayah, 2003).
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Table 2 The Differences  between Zakat and Income Tax according to Inayah

Number The difference Zakat Income Tax
1. Property obligation Paid by cash or by goods Only paid  by cash
2. General obligation 

of government
Islamic Government Government or officials, 

the head of regional 
government, regional 
council

3. Obligation of Force Lightweight, principle 
of justice, cleansing the 
soul, getting reward

Obligations of 
individuals and 
communities to the 
government in order to 
receive public services

4. Final Obligation Creating divine grace/
mercy, not expecting 
material reward or 
mundane benefit 

Under the tyranny 
and power of  the 
government based on 
laws 

5. Reward The reward is not in 
exchange for goods but 
forgiveness and good 
pleasure of Allah

Rewards such as public 
facilities related to 
government, economic, 
social and politics

6. Measurement fair proportion based on 
the ability of individuals 
or property that is in 
excess

According to people 
ability based on law

7. The political 
demands of public 
finances

social economic, and 
realizing the goals of 
finance, politics and 
social

Public welfare

The other difference between zakat and income tax based on Yusuf Qardawi’s opionion 
are as follows (Qardawi, 2006).

Table 3 The Differences  between Zakat and Income Tax according to Qardawi

Number The 
Difference Zakat Pajak

1. Name and  
label

cleanliness, gradual increase, 
blessing forboth property and 
human

Taxes or dharibah or 
dharaba means debt, land 
tax or burdening tribute  

2. The Nature 
and purpose

Worship of a Muslim as an 
indication of gratitude and 
getting closer to Allah SWT

Relations between people 
and government without 
religious values

3. limitation 
of nisab 
(threshold)

Determined by God and should 
not be replaced by human

The amount depends 
on the authorities that 
could even be deleted or 
removed

4. Preservation Permanent and continu as long 
as Islam and Muslims exist on 
this earth

Temporarily, depend 
on the ruler, could be 
removed if it is not needed
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Number The 
Difference Zakat Pajak

5. Spending Special targets that have been 
defined by Allah

State public expenditure 
as defined by government

6. Relation Between Muzakki and Allah 
SWT

Between citizen and 
goverment

7. Purpose and 
objectives

Spiritual dan moral Generate state financing

 Zakat should not be regarded as a tax because zakat has basic, understanding, and 
legal theory based on Al -Qur’an and Hadith (Inayah, 2003). Whereas tax under the 
laws of man or ruler that are temporary. Utilization of zakat has been determined for 
eight asnaf, whereas other state expenditures are financed by taxes. Islam Public finance 
system catagorizes the source of state’s revenue  into three categories: ghanimah or 
spoils of war, shadaqah, including zakat, and fay (tax on land, individual, customs and 
so on (Azmi, 2005 ). Management of tax and zakat in Indonesia carried out by two 
different institutions. They also have different  legal basis. It means that Indonesia 
distinguisheszakat from income tax. 

2. The Similarity between Zakat and Income Tax

Zakat should not be regarded as a tax because zakat has fundamental, understanding, 
and legal theory based on Al- Qur’an and Hadith. The similarity between zakat and tax 
is only on their form and not true similarity (Inayah, 2003). There are four similarities 
between zakat and income tax: (1) enforced and obligatory, (2) must be paid to 
government, (3) does not receive direct returns, and (4) social, economic and political 
as well as financial objectives (Qaradawi 2006). In Indonesia, there is no regulation that 
allows government to coerce those who do not want to pay zakat. Zakat only applies to 
Muslims, while  tax is also imposed on non-Muslims. The most important similarity is 
that both have the same objective, bring  benefits and welfare to the people.

Zakat and tax is essentially a transfer of wealth from the rich to the poor as Qur’an says 
“In order that it may not merely circulate between the rich among you” (QS. [59]: 7). A 
hadith mentions that “Allah has obliged them to pay zakat on their property, taken from 
the rich among them and given to the poor from them”. Zakat and taxes  have negative 
correlation with poverty, if zakat and tax increases, the poverty rate will decline. In 
Indonesia, on the contrary, zakat and taxes always increase and the number of poor 
people increased (Gusfahmi, 2009).

Number of poor in Indonesia in 2015 reached 28.59 million, or 11.22%, an increase of 
0.86% over the previous year (CBS, 2015). In addition to the number of poor people 
increased, the gap between rich and poor has also increased. The measurement of 
inequality between the rich and the poor is the Gini index or Gini coefficient. The Gini 
coefficient of 0 means there is a perfect equality and the Gini coefficient 1 indicates 
perfect inequality. Since 2000 the Gini index of Indonesia kept increasing from 0.31 up 
to 0.41, which means that the inequality kept increasing.
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Figure 1 : Gini Index of Indonesia for the Year 1996-2015

Based on the research of Badan Amil Zakat National/BAZNAS (Board of National 
Zakat Management), FEM IPB (Economic and Management Faculty, Bogor Agricultural 
University) and the Islamic Development Bank, the potential of Zakat in Indonesia 
is around 3.14% of the Gross Domestic Product (Yayan Rukmana, 2014). If we use 
the   number  to calculate the potential of zakat in Indonesia based on the data of GDP 
from Biro Pusat Statistik/BPS (National Bureau of Statistics), the results are as follows 
(billion USD).

Figure 2 : Potential of Zakat based on GDP

Unfortunately there is no comprehensive data available on the realization of  zakat so 
that we can  not get to know the potential compared to realization. In Indonesia, it is 
not easy to get data of zakat because there are various bodies manging zakat such as  
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BAZNAS (Badan Amil Zakat), LAZ (Lembaga Amil Zakat), and UPZ (Unit Pengelola 
Zakat). Besides there is also  zakat payment which is delivered directly to the recipient 
so it is not well administered. According to the research,  the revenue of zakat has been 
increasing for last ten years. It  was Rp68,1 billion in2002 and  reached 2.2 trillion in 
2012 (Fanani, 2014).

Figure 3 : Revenue of Zakat for the year 2002-2012

Data of zakat and its use is available from BAZNAS. Based on the financial statements 
of BAZNAS in 2012 and 2015,  data of zakat and its distribution is as follows.

Table 4 Data of Zakat and Its Distribution 2012-2015

Number Description 2012 2013 2014 2015
A Revenue 40,38 50,74 69,34 82,17

1 Zakat on Commerce             -             - 1,44 3,98
2 Zakat al Maal             -             - 67,9 78,19

B Distribution 36,01 45,06 64,08 66,73

1
The destitute and 
the poor             -             - 49,39 47,25

2 Amil Zakat             -             - 8,66 10,18
3 Muallaf             -             - 0,05 0,01
4 Riqab             -             - 0 0
5 Gharim             -             - 1,48 1,04
6 Fisabilillah             -             - 4,35 8,11
7 Ibnu Sabil             -             - 0,15 0,14

The biggest zakat came from zakat al maal while the largest distribution went to the 
poor. Indeed, people’s welfare and poverty alleviation can not just rely on zakat, but 
government must play a great role because people’s welfare is one the reason that the 
state was established. In order to reach  the objectives of the Indonesian nation requires 
a massive amount of funds as stated in state budget. State expenditures by function are 
as follows
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Table 5 State Expenditure 2013 – 2016

Number Function 2013 2014 2015 2016
1 Public Service      705.724,2      856.118,6      695.286,3      764.030,4 
2 Defense        87.510,1        83.221,2      102.278,6        95.811,2 
3 Order and security        36.120,4        35.920,5        54.681,0        56.852,0 
4 Economy      108.082,6      113.986,6      216.290,6      189.490,3 
5 Environment        10.590,4        10.338,3        11.728,1        13.205,2 
6 Housing and Public 

Facilities
       33.790,0        27.086,1        25.587,2        23.098,3 

7 Health        17.577,0        12.112,2        24.208,5        18.685,3 
8 Tourism and Creative 

Economy
         1.818,8          1.724,4          3.765,5          7.878,4 

9 Religion          3.872,8          3.679,8          6.920,5          7.682,2 
10 Education      114.969,1      129.224,9      156.186,9      146.127,5 
11 Social Protection        17.107,5          6.955,9        22.615,8        16.223,8 

Total   1.137.162,9   1.280.368,5   1.319.549,0   1.339.084,6 

Source: Financial Memorandum of Budget 2016 & 2014

Based on the data above, we know that,  the management of zakat and income tax 
is separated. Tax revenues and government spending have been administered in  the 
state budget. It is different from zakat that there are various bodies managing zakat that 
makes difficult to gather the data  and to manage it. 

3. Intersection between Zakat and Income Tax

Juridically Article 22 of Law of the Republic of Indonesia Number 23 Year 2011 on the 
Management of Zakat is the interseciont between zakat and income tax. It stipulates 
that   zakat paid by muzaki to BAZNAS or LAZ deducted from taxable income. Under 
the Law of the Republic of Indonesia Number 36 Year 2008 on the Fourth Amendment 
of Law Number 7 of 1983 on Income Tax, there are two chapters regulating zakat as 
follows.

Zakat is not an object of Income Tax

Article 4 paragraph (3) letter a number 1of Law   Number 7 Of 1983 Concerning 
Income Tax As Lastly Amended By Law Number 36 Of 2008, stipulates thatexcluded 
from taxable object areaids or donations, including zakat received by BAZ or other 
amil zakat institutions established or approved by the Government and received 
by eligible zakat recipients or compulsory religious donation for the followers 
of religions acknowledged by the Government, received by religious institutions 
established and approved by the Government and received by eligible donations 
recipients, which are stipulated by or based on a Government Regulation .The 
definition of Zakat is stated in the Law of the Republic of Indonesia Number 23 
Year 2011 on the Management of Zakat.  
Under Indonesian Government Regulation Number 18 of 2009, zakat is exempted from 
income tax object as long as no relationship with business, employment, ownership, or 
control of the parties concerned in the form of money or goods to a private person or 
entity.
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Zakat as Deduction of Gross Income  

Under Article 9 paragraph (1) letter g of Income Tax Law,  zakat received by an BAZ or 
other amil zakat institutions established or approved by the government or compulsory 
religious donation for the followers of religions acknowledged by the Government, 
received by religious institutions established and approved by the Government,  is 
deductible in determining the taxable income of a resident Taxpayer and a permanent 
establishment. Indonesian Government Regulation No. 60 of 2010 stipulates that zakat 
may be money or equated with money. If it is not paid to BAZ, or religious institutions 
established and approved by the government, these expenses can not be deducted from 
its gross income.

Under Regulation of the Minister of Finance of the Republic of Indonesia No. 254 / 
PMK.03 / 2010  zakat which can be deducted from gross income includes zakat on 
income paid by money or equated with money that is valued at market prices at the 
time paid. Zakat paid by a married woman whose tax based on the incorporation of 
net income of husband and wife, are deducted from the gross income of her husband. 
Meanwhile, if a married woman who lives apart from her husband pursuant to a court 
order or the couple wishes for the separation of income and wealth or choose to exercise 
her right and obligation by herself, can be deducted from her gross income . Zakat of the 
minors, can be deducted from the gross income of the parents.

Zakat deduction is reported in the Annual Income Tax Return of Individual or Entity 
Resident Taxpayer as the payment of zakat or donations of income received or accrued 
that year. If zakat is not paid at the year of icome reported in Annual Tax Return, it 
can be reported at the year of zakat payment and the Taxpayer can prove that its gross 
income has been reported at the previous year of Annual Tax Return. 

A valid payment of zakat under Director General of  Tax Regulation Number PER-6 / 
PJ / 2011 is a proof of direct payment to the bank, a bank account transfer, or payment 
through Automated Teller Machine. At least the proof of payment contains taxpayer’s 
full name, Taxpayer Identification Number payer, payment amount, payment date, name 
of amil zakat board, amil zakat institutions established or ratified by the Government, 
officer’s signature of the   amil zakat board or validation of a bank officer on receipt 
payments via bank account transfer. If the terms and conditions are not met then the 
zakat paid can not be deducted from gross income.

Zakat  on Income is part of  Zakat on Wealth
Under Income Tax Law and its implementing regulations zakat that can be deducted 
from gross income is zakat on income. Generally Zakat is divided into  zakat al  fitr 
and zakat al maal. Zakat discussed in this paper is  zakat al maal which is also known 
as zakat on wealth. Then is it the same  wealth and income ? Wealth (Amwal) is the 
plural form of the word mall in Arabic. It is interpreted as something to be desired  by 
all humans to store and to have it. Al-Qur’an says that  zakat on wealth must be paid 
as the right of Allah for the  gold and silver, plants and fruits, commerce, and mine 
(Qaradawi, 2006). Under Council of Indonesia Ulama Fatwa Number 3 of 2003 on 
Zakat of Income,  income is any income such as salaries, fees, wages, services and 
others obtained by lawful means, both routine as state officials, employees or staff, 
and not as routine as doctors, lawyers, consultants, and the like, as well as revenues 
generated from other activities. Abdul Rochim agrees that zakat on income is one of the 
contemporary issues because it does not explicitly found in the Quran and the Sunnah. 
However it does not mean there is no law for it. Income that must pay zakat  is income 
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derived from the profession as an employee, staffs, professionals or physical  services 
.(Rochim, 2015).

Based on income tax, zakat  that is deductible from income is zakat on income. However  
the definition of Council of Indonesia Ulama Fatwa is not in accordance with the concept 
of income. Article 4 of Income Tax Law defines income broader  than MUI Fatwa. It 
includes gift, operating profit, profit from transfering property, and additional net wealth 
that is not yetsubject to income tax.

Althoug the concept of wealth that is liable for zakat is a little bit different from the 
concept of income tax, this paper assumes that they have the same meaning. Therefore 
zakat deducted from gross income must be interpreted extensively for all zakat al 
maal, not limited to MUI Fatwa. If it is not the case, it will create injustice and will 
be out of principle of law that law must be fair. For this reason,  it is necessary to 
make adjustments to the   Regulation of the Minister of Finance of the Republic of 
Indonesia No. 254 / PMK.03 / 2010. The Regulation stipulates that zakat deducted from 
gross income includes zakat on income. Adjustment required so that the Regulation will 
stipulate that zakat deducted from gross income include zakat on wealth (zakat al maal). 
Consequently  all zakat on wealth may be deducted from gross income for the sake of 
justice.

The essence of Zakat and Income Tax based on  calculation

 Nisab determines whether a person  is liable to pay  zakat or not. The rule of determining 
nisab is: (1) same type of properties/wealths are the same. For example, gold, silver, 
savings, investment, and commercial properties/ealths are of the same type. In 
agriculture, rice and glutinous are considered the same type as well, (2) the properties/
wealths of different types shall not be the same, for example, commercial wealths and 
agriculture crops shall be determinedthe same, (3) for the crops from the same season 
are determined the same, (4) for properties/wealths not mentioned explicitly in the 
Qur’an and hadith follow nisab of the properties/wealths with similar character. For 
examples, nisab for commercial wealth is similar with 85 grams of gold. The methot to 
calculate zakat is assets value plus profit is multiplied by 2.5% (Rochim, 2015).

Whereas Income Tax calculation is started with the calculation of net income or taxable 
income. Taxable income is gross income reduced by expenses (including income zakat) 
and, for an individual taxpayer, is also reduced by non taxable income. Income taxes are 
calculated by multiplying the taxable income with the tariff.

Table 6 Comparation between zakat and income 
Zakat Income Tax

• Wealth above nisab           XXX
• (x) Kadar/rate                    XXX
• Zakat Payable                    XXX

• Gross Income                XXX
• (-/-) Expenses or 

non taxable income        XXX
• Net Income                    XXX
• (x) Tariff                        XXX
• Income Tax                    XXX
• Tax Credit                      XXX
• Income Tax Payable   XXX

a

b
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From the actual comparation above we can see that the concept of wealth zakat and 
income tax calculations are the same. The current provisions, as indicated by arrows 
a, zakat income paid is the same as cost element or subtrahend of gross income in 
the calculation of income tax. Because the concept is the same, to uphold the justice 
and to avoid double liability on income, wealth zakat should be treated as a tax credit 
as indicated by arrow b. If the concept is approved, there must be a change in the 
provisions of the Income Tax Act by removing provisions stipulating zakat on income 
as a deduction from gross income and changed with a stipulation saying wealth zakat 
as a tax credit.

E. CLOSING
No only differences, zakat and income tax also has some simmilarities.  To avoid double 
liability on income, wealth zakat should be treated as a tax credit in calculating income tax. 
It means that current regulations must be changed to get harmonization between zakat and 
income tax.
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ABSTRACT

Endowments or Waqf was known as sympathetic to the religious institutions those are intended 
to support the financial resources role for institutional activities in accordance with the purpose 
or intention of founding. Endowments, as stipulated in the Act of Waqf, have the same rigidity 
as the restrictions set in Methods of Islam that restrict and prohibit Waqf for assigned, resale and 
inherited. The effect of that limitation are resulting object in the area of Waqf become rigid and 
useless. This situation affects the difficulty to religious institutions especially based educational 
foundation that was born with Waqf objects evolve and enter the free competition. This study 
is looking for a solution of the stagnancy on productivity of Waqf which has become a burden 
for the administrator in the view of legal perspectives, such as the obligation of care and Waqf 
maintenance; including the burden of taxes and dues, by reconstructing the rigidity of Waqf land 
with BOT model, as do the government or private institutions other so interchangeable increased 
productivity of land endowments, research method is through normative juridical approach, by 
looking at the depth of the rules and principles governing and related crimped law endowments, 
as well as sociological juridical approach to doing in-depth interview to the manager of Waqf, and 
among others endowments’ supervisors, university leaders and foundations of Islamic education 
which were built on donated land, this study aimed to provide alternative solutions to increase 
productivity of land endowments with combining practices civil law and business law within the 
scope of Waqf land.
Keywords: Productivity, Waqf Land, BOT.

A.  INTRODUCTION
As the national development effort in order to realize a society that is fair and prosperous 
based on Pancasila and the Constitution of 1945, the land became one of the major capital 
or container in the construction company and a factor of production to produce various 
commodities needed to increase income nation , Giving the gift in it indirectly mandated, 
that there are responsibilities or workload in order to manage it well or wisely, not only for 
the present generation but also for generations to come.1

The task of managing liabilities, which by their nature including the field of public law, 
could not separately done by the entire nation of Indonesia, then in the early formation of the 
state, representatives of the Indonesian nation has laid the foundation of its national politics 

1  Anita Kamilah, Bangun Guna Serah (Build Operate Transfer/BOT) Membangun Tanpa Harus Memiliki Tanah 
(Perspektif Hukum Agraria, Hukum Perjanjian dan Hukum Publik),  Keni Media, Bandung, 2012, pg. 25
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as stated in the agrarian law in Article 33 paragraph (3) Law 1945, which reads: “Earth, 
water, and natural resources therein shall be controlled by the State and used for prosperity 
of the people”.

Indonesia has a land (the land) is very spacious2 that are part of the wealth of natural resources 
(natural resources) to support the development in the country. In line with the times and the 
era of globalization is so rapid in development in various fields, making the land as capital 
is the most important position in public life.

Settings on the ground in Indonesia as stipulated in the Act No. 5 of 1960 on Agrarian Law 
as the legal basis of the law of the land and everything related to the land, and followed by 
various other statutory laws and regulations. In the preamble of the Agrarian Law stated: 
“in relation to what is called the considerations above the need for Agrarian Law National, 
which is based on the customary law of the land that is simple and ensures legal certainty 
for all Indonesian people, without neglecting the elements that lean on the law”. It involves 
land that rests on religious law referred to in the preamble of the Agrarian Law is about Waqf 
land.3

The doctrine of endowments in the country continues to grow as evidenced by the many 
historic mosques built on historic land built on Waqf land. This happens because the position 
of endowments (Waqf) as the savings expected as a person who has been donating his 
property (wakif) as a provision in the hereafter.4

In a hadith narrated by Bukhari Muslim, “when the dead son Adam then cut off all deeds 
(because she died) except for three cases (which still flow even though he was dead) that 
Sadaqoh Jariah or continuous charity (including endowment), beneficial knowledge and a 
pious child who always prayed for him. “the legal provisions regarding Waqf in Indonesia 
has been specifically regulated in Law No 41 of the year 2004 on endowments (Waqf Act). 
According to Article 1 paragraph (1) of the Act Waqf, mentioned that:”Waqf is legal actions 
of endower (wakif) to separate and or give up some of his belongings to permanently or for 
a specified period in accordance with their interests for purposes of worship and or general 
well-being according to the sharia i.e. Quran and Sunnah”.

According to article no. 16 of Waqf Law explained that the land (immovable) which can be 
endowed include:
1. the right to land in accordance with the provisions of the legislation in force either 

already registered or not;
2. buildings or parts of buildings that stood on the land
3. plants and other objects related to the land;
4. ownership of the apartment units in accordance with the provisions of the applicable 

law;
5. any other moving objects are not in accordance with the provisions of sharia and the 

laws and regulations in force.

Furthermore, the letter b, c, and d in paragraph (1) of Article 17 of Government Regulation 
No. 42 of the year 2006 regarding the implementation of Law No. 41 of the year 2004 
on Waqf confirmed that HGB, HGU, HP (right of use) at the top State land, as well as 
HGB or HP (right of use) over management rights or property or HPL (HM) and HM-SRS 
(ownership of the apartment units) can be objects of Waqf.

2 http://www.datastatistikindonesia.com/portal/index.php?option=com_tabel&kat=1&idtabel=117& Itemid=165 
(diakses pada tanggal 5/12/2013 Pukul 11.47 W.I.B)

3 H. Taufik Hamami, 2003, Perwakafan Tanah (Dalam Politik Hukum Agraria Nasional), Jakarta, Tatanusa, pg. 
3

4  Ibid.
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In the preamble of the Act No. 41 Year 2004 regarding endowments also explained that 
the step strategic to promote the general welfare, it is necessary also to increase the role of 
endowments in his capacity as an institution of religious who not only has the objective of 
providing all kinds of places of worship and social, but also be a potential strength economy, 
which in turn can be directed to the advancement of the general welfare, it is deemed 
necessary or made floating system and utilization of Waqf land should still be in accordance 
with Islamic principles as the basic concept. 

In general, donations of land in the State Indonesia used to build mosques, mosque, schools, 
cemeteries, orphanage or boarding school. Use of the terms of the socio-religious especially 
for the sake of worship is indeed effective, but the benefits are less immediate influential 
especially for the economic life of society.

If the allotment of endowments is limited to the above, in the absence of endowments 
managed more productive, then the socio-economic welfare of society as a hope Waqf 
institutions in Indonesia, cannot be realized quickly and optimally.

Population in majority Muslim Indonesia with landscape similar span regions of Europe, 
with the vast potential of Indonesia is very large endowments. Until now, donations of land 
in Indonesia that have been successfully recorded no less than 400 thousand plots of land 
with an area of more than 4 billion square meters. It is an asset endowment real and not 
another picture of potential. However, most of the Waqf assets used to madrasas, mosques, 
and graves, have limited benefits on the economic side.5

Based on data collected BWI (Indonesian Waqf Institution),6 asset donations of land spread 
across 33 regions throughout Indonesia very large numbers reaching 4,142,464,287.906 
M².7 However, this potential has not been managed with a concept that is more productive. 
Most of the endowment was used for the benefit of build prayer rooms, mosques, and 
funerals. Little is the allocation in the productive sector that provides economic benefits to 
the community.

In fact, almost all wakif (endower)8 who gave their land to Nazhir9 without including funds 
to finance the operations of productivity, it would be a problem and a serious obstacle to 
the management of Waqfnya. Therefore, it takes a real strategy for the management of Waqf 
property that has been quite a lot and spread across the regions in Indonesia that can quickly 
be empowered for the increased interest in the welfare of society as a whole.

Indeed, Waqf Law, in the Act Article No. 43 paragraph (2) has been mandated to manage 
productive Waqf. That the management of Waqf productive it can be done with the 
construction of hospitals commercial, mining, construction of apartments, hotels sharia, 
shops, sports fields, office buildings, and others, that the orientation of its use or the results 
remain allocated to the interests or the development of Muslims as a destination initially.10

Waqf land with a large land area and is located at a strategic location, has the potential to be 
developed and managed more productive. Just as today many Waqf land use to build mosques 

5  Al-Waqf, Jurnal Ekonomi Islam, Badan Wakaf Indonesia, Volume 1 Desember 2008. Hlm 1. 
6  Menurut Pasal 1 ayat 7 UU Nomor 41 Tahun 2004 yaitu: “Badan wakaf Indonesia adalah lembaga independen 

untuk mengembangkan perwakafan di Indonesia.”
7 http://bwi.or.id/index.php/in/tentang-wakaf/data-wakaf/data-wakaf-tanah.html, accessed on 29 Februari 

2016, 14.00 
8  Pengertian Wakif, dalam PP Wakaf pasal 1 ayat (2) adalah pihak yang mewakafkan harta benda miliknya.
9  Pengertian Nazhir dalam PP Wakaf pasal 1 ayat (4) adalah pihak yang menerima harta benda wakaf dari Wakif 

untuk dikelola dan dikembangkan sesuai dengan peruntukannya.
10 Bandingkan dengan Direktorat Jenderal Bimbingan Masyarakat Islam, Direktorat Pemberdayaan Wakaf, Bunga 

Rampai Perwakafan,Kemenag RI, Jakarta, 2006, pg. 81



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 309

or prayer rooms, while the rest of the land of Waqf land is still extensive, the remaining 
land has apotential to be exploited to increase the productivity of land endowments such as 
building a commercial building such as a shop or meetinghouse for contracted other parties. 
Acceptance of the results from the rental of the building can then be used to maintain the 
mosques, building maintenance endowment that previously existing and to sustain economic 
empowerment activities or small or weak in the surrounding areas.1

The concept of Waqf land use is already common in many countries such as Singapore, 
Malaysia, Saudi Arabia, Egypt. Several other countries in the Middle East to apply the 
concept of Waqf land utilization as productive land by involving the owners of capital to 
draft a mutually beneficial agreement. One form of the agreement in question can be done 
with the agreement Build Operate and Transfer (BOT).

Typically, the agreement BOT is a draft cooperation agreement executed between the rights 
holder for the object or in this case the land government, private and individual investors 
stating that rights-holders of land (owners) entitles the investor to carry out the development 
during the period BOT agreement and all the economic benefits as well as transferring 
ownership of the building to holders of land rights after the (BOT) got up to hand-over ends.2

In agreement with the BOT system is generally the owner of the exclusive right (government) 
or the owner of the strategic land (public/private) bestow the construction project to the 
owners of capital (investors) to finance the construction within a certain period, then the 
owners of capital given the authority to manage the building in question (concession) in 
order to take the economic benefit (or with a revenue sharing model as a percentage). When 
the term of the agreement, managing the building in question is returned to the land owners 
in full.3 In the implementation of BOT agreement on donated land must pay attention to the 
limitations inherent right of Waqf land as stated in the Act of Endowment Article 40 stated 
that the Waqf property that has been pledged as collateral banned endowment, confiscated, 
assigned, sold, inherited, exchanged, or transferred in the form of the transfer of other rights.

Application of BOT system for the construction of commercial buildings on donated land 
in Indonesia is still very rarely applied. In addition to a lack of understanding of society, 
especially as supervisor or Nazhir, because there is a certain limited right to the donated the 
land.

Application of the BOT system in commercial buildings on the ground endowments lack 
of interest from investors based on certain considerations, one of which is likely to face 
obstacles that conventionally (collateral such as land) required by the banks so that the funds 
will be given the bank will not be given if the unsecured adequate.4

Besides land property rights, the right to cultivate the land, rights to wake up (HGB), Wear 
rights, and rights management can be also endowed. This is in accordance with Government 
Regulation Number. 42 The year 2006 regarding Implementation of Legislation Endowments, 
HGB may endow either permanently or temporarily. HGB which endowed temporary, and 
is managed by the supervisor through BOT agreement could pose legal problems, especially 
regarding the status of the agreement and the legal protection of investors, especially when 

1 Achmad Djunaidi dan Thobieb Al-asyhar, 2005, Menuju Era Wakaf Produktif, Jakarta, Mitra abadi Press, Pg. 
11

2 Keputusan Menteri Keuangan Nomor 246/KMK/04/1995 Tentang Perlakuan Pajak Penghasilan Terhadap 
Pihak-Pihak Yang Melakukan Kerjasama Dalam Bentuk Perjanjian Bangun Guna Serah (Build Operate And 
Transfer)

3 Andjar Pachta Wirana (et.al), Naskah Akademis Peraturan Perundang-undangantentang Perjanjian BOT, 
Jakarta: Badan Pembinaan Hukum Nasional, 1997,  pg. 2

4  Anita Kamilah, op. citpg. 167
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endowments HGB it ended sooner than BOT agreement. Therefore, there should be harmony 
between HGB and made the text of the agreement.

Based on the description above problems, the author sees the need for an in-depth study that 
could answer the question: “How is the concept of productivity development on Waqf land 
for the construction of commercial buildings with the BOT system?”

B.  The Concept Development 
Waqf land in the religion of Islam is the religious activities social which is closely associated 
with agrarian law system, meaning that the legal provisions governing legal relations with 
the earth, water and air space and the natural riches contained therein, which in this case is 
ground, as well as donated land included in a part of the Agrarian Law.

Productive Waqf management is a new concept in the development of Waqf system in 
Indonesia. During this time the management of Waqf is still conventional and traditional 
designation means limited to religious social purposes and worship. It causes Waqf property 
such as land which is quite a lot cannot be a big impact for improving the welfare of the 
community.5

Waqf Land is land rights endowed by the endower either permanently or for a specified 
period in accordance with their interests for purposes of worship and or general well-being 
according to sharia.6 Understanding endowments according to Article 1 paragraph 1 of the 
Law of Waqf, namely: “Legal actions endower to separate and/or hand over part of their 
wealth either permanently or for a specified period in accordance with their interests for 
purposes of worship and/or general well-being according to sharia.”

Waqif is the party who endowing7 by doing the pledge endowments performed before the 
Deed Official Pledge of Waqf (PPAIW) either orally or in writing about the treasures that 
do not move in the form of land to be endowed then poured in the deed of pledge Waqf 
(AIW) or deed substitute deed pledge Waqf (APAIW). Pledge that is the designation of the 
utilization of donated land and has to be loaded in the Waqf deed of the pledge. A pledge 
of Waqf endowments included in the deed of the pledge, irrevocable designation changed 
arbitrarily by Nazhir or supervisor.

In Article 16 paragraph (2) letter a Law on Endowments, Waqf property can endowed is land 
rights in accordance with the legislation that is specific to the law, then it is applied a set of 
Waqf in the Article No. 17 paragraph (1), it is said that:

Land rights, where is endowed, is due to property rights, land rights together of the apartment 
units, building rights, rights to cultivate or use rights that are above the ground state, building 
rights or rights of use aboveground management rights or rights private property.

Land rights can be endowed under Article 17 PP Endowments Article No. 17 mentions:
The right to land that can be endowed consist of:
a. rights to land either already registered or not;
b. right to build, right to cultivate or use rights on state land;
c. building rights or rights of use over management rights or property rights required to 

get written permission concessionaires or proprietary rights;
d. ownership of the apartment units.

5  Rozalinda, Manajemen Wakaf Produktif, Cetakan ke-1, PT.Rajagrafindo Persada, Jakarta, 2015. Pg. vi.
6  Surat Edaran Nomor SE-10/KN/2009 tentang Petunjuk Pelaksanaan Inventarisasi Dan Penilaian Tanah Wakaf
7  Miftahul Huda, 2015, Mengalirkan Manfaat Wakaf, Potret Perkembangan Hukum dan Tata Kelola Wakaf di 

Indonesia, Gramata Publishing, Bekasi. Pg.  38
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If the status of land endowments with building rights or rights of use aboveground is private 
ownership or management rights are intended as a Waqf forever, then the process must be 
done waiver management or proprietary rights by the rights holder. Another thing endowed 
land rights must be owned or controlled by Wakif legally and free from encumbrances 
possibilities, the case, is not guaranteed, and disputes.

In the above explanation, the land rights to endowed according to Waqf Law and the Acts 
are not only property rights over land rights alone but could also get to be endowed because 
it is not just for eternity and also for a certain period of time.

In fact, the development of Waqf assets empowerment was more difficult than the 
empowerment of the rights to land more particularly to the needs of large funds. Prohibition 
guarantee, confiscation, grants, sales, inheritance, exchange or transfer of the rights attached 
to land endowments provide limited room for the supervisor to gain access to finance for 
the development and empowerment of Waqf land. Similarly, for the owners of capital in this 
Bank, could not accept the donated land as a collateral financing facilities.

In Indonesia should be recognized still slightly Supervisor who understand the functioning 
and role as Nazhir, even less so we can meet Nazhir who do not understand the law Waqf 
system, including a lack of understanding of their rights and obligations as well as the 
potential for the development of Waqf land, is expected to provide welfare to the people, 
but instead they cost management constantly depending on zakat, sadaqah infaq (Islamic 
charity) and of society.

So far the government’s intervention against Waqf system only in the aspect of recording and 
monitoring the maintenance of order in accordance with the object and purpose of Waqf.8 
Waqf system to promote and develop national, the government formed Waqf Institution which 
is known as BWI Indonesia by Presidential Decree Number 75/M of the year 2007 in the 
management of BWI the period 2007-2010. With the establishment of BWI expected Waqf 
system in Indonesia is able to grow better, especially in direct, supervise Nazhir, as well as 
the management of Waqf itself, especially in the guidance, supervision, and management of 
Waqf Nazhir itself.9

The public is encouraged to take advantage of Waqf land productively. The goal, to treasure 
the people can flourish and be allocated to the general community empowerment in a broader 
scope. Waqf land mainly located in a strategic area can be used productively for a business 
area such as apartments, hospitals and office buildings and other commercial buildings. Of 
course, most of the profits can be distributed to the welfare of the people.

Paradigm endowments productive should be aimed at the development of Waqf and optimizing 
the potential of endowments from an economic standpoint, it is now contained in the Act 
of Endowment regulating the various things that allow endowments managed productively, 
therefore develop endowments productive in Indonesia is now legally own have a clear 
legal umbrella. As for the management model of productive endowments by Muhammad 
Shafi Antonio, empowerment endowments marked with the main characteristics, namely: 
the pattern of endowment management must be integrated, Nazhir welfare principle and the 
principle of transformation as well as responsibilities.10 In order to optimize the management 
of Waqf towards productive asset, the need for common perception or point of view on what 
and how the development of Waqf in Indonesia. Because for the understanding of society are 
still different in Waqf system problem.11

8  Rozalinda, op. cit, pg.245
9  Rozalinda, ibid, pg. 409
10  Jaih Mubarok, 2008, Wakaf Produktif, Simbiosa Rekatama Media,Bandung,  Pg. 16.
11 Abdullah Ubaid Matraji, Membangkitkan Perwakafan di Indonesia, dalam http://bwi.or.id/index.php/ar/-/237-
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Law No. 20 of 2011 on the Flats “Law towers” offer an opportunity to build a commercial 
building on donated land for the separation of the ownership of land and buildings with a 
certificate of ownership of the building, as the article 1 paragraph 12: Certificate of Ownership 
Building of flat (sarusun) hereinafter referred SKBG of sarusun is proof of ownership of the 
above property of sarusun in the form of land or land endowments by way of lease”.

Provision for the construction of public housing and/or flats specifically with the use of 
donated land under Article 18 of the Law towers. Terms and conditions of utilization of 
donated land as stipulated in Article 20 of Law and the Act No. 21 towers are as follows:
a. Done by way of lease or joint use of which is conducted in accordance with Islamic 

principles as outlined in the pledge endowments;
b. Change of designation utilization of donated land, which has been determined in pledges 

endowments, require approval and/or written permission from the agency endowments 
Indonesia in which the change applies only to public housing flats.

c. Carried out in a written agreement before the Waqf deed officials pledge;
d. The lease term as defined in paragraph a given for 60 (sixty) years since the signing of 

a written agreement;
e. The written agreement should be recorded in the land office.

The application of the provisions of the utilization of donated land for residential building 
has the potential to change the paradigm of the limitations of the use of land endowments 
towards the utilization of the economic value much higher. It also provides some idea about 
the possible construction of commercial buildings on land endowments.

Investment activities are conducted by BWI in efforts to develop, utilize and add value to 
the economy, and increase the value of social benefits on Waqf property which is destined to 
the real sector lucrative appropriate target market and risk acceptance criteria. The activity 
is executed using endowment funds collected in accordance general endowment program or 
programs and special endowments, and can also do fund raising with the pattern of investment 
cooperation of a commercial nature of the investors using musharaka (cooperation) pattern, 
ijaroh (rental), and other commercial investment patterns sharia compliance (i.e. BOT).12

In the implementation of endowments productive, as a measure of real that can be done to 
manage objects endowments, an especially land is making a feasibility study first. Because 
the feasibility study is planned business activities, potential, and opportunities available 
from various aspects. Thus, in preparing the feasibility study that aspect. Thus, in preparing 
the feasibility study as outlined in the proposal results to include aspects 1) Introduction 
2) aspect of the market and marketing 3) The technical aspects and technology 4) The 
economic aspect and financial 5) aspects of economic and financial 5) Conclusions and 
recommendations as well as attachments necessary.13

BOT agreement is one form of financing development projects which the contractor must 
provide their own funding for the project, the contractor also has to bear the procurement of 
materials, equipment, other services needed to complete the project. The contractor is given 
the right to operate and benefit the economy as a reimbursement of all expenses incurred for 
a given period.14

membangkitkan-perwakafan-di-indonesia accessed on 27 Februari 2016
12 Tim Depag, Pedoman Pengelolaan Wakaf Uang,Direktorat PemberdayaanWakaf Direktorat Jenderal Bimbingan 

Masyarakat Islam, Jakarta, 2008, pg. 55.
13 Direktorat Pemberdayaan Wakaf, Panduan Bantuan Pemberdayaan Wakaf Produktif, Direktorat Jenderal 

Bimbingan Departemen Agama RI, 2008, pg. 7-15.
14  Anita Kamilah, op. cit, hlm 115
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A cooperation agreement with the system woke up to the transfer or commonly called the 
system agreement BOT is an agreement between two (2) parties, whereby one handed use 
of his land for it established a commercial building by the second party (investor), and the 
second party is entitled operate or manage a commercial building for a certain period of time 
by providing fee (or no fee) to the owner of the land, and the second party shall return the 
land to commercial with the buildings on it in a state able and ready to be operated to the 
landlord after a period of operations ended.15

In the BOT concept, investors who construct buildings with the commercial concept on the 
land endowments and has the use rights for 20 or 30 years. Then later investors earn rental 
income during the duration of the BOT in question. After 20 or 30 years of operation, the 
building located on the donated land must be submitted to Nazhir (Supervisor of endowment) 
to then be utilized for the benefit of the Ummah (Islamic Community).

Financing with BOT model will include a feasibility study, procurement, financing, up to 
the operation. Instead, the contractor awarded the concession for a certain period in order to 
take the economic benefits and ultimately restore all of the assets to the government at the 
end of the concession period.16

BOT has a concession period is a time for the private sector to operate the project for several 
years (for example; 20 years), during which time they can collect the product or service fee 
for building the project. BOT system agreement is an agreement between two (2) parties, in 
which the parties hold rights over the use of his land handed over for the establishment of 
a commercial building on it by the second party. Furthermore, the investor/builder reserves 
the right to operate or manage the building for a certain period of time, could give a fee (or 
no fee) to the owner of the land, and the second party is also obliged to restore the land and 
commercial buildings that have been built in a state able and ready to be operationalized to 
the owner land after a period of operations ended.

On the financing side, the basic concept of BOT is a form of financing development projects 
whose costs should be borne by the contractor, the contractor must also bear the procurement 
of materials, equipment, other services needed to complete the project. Contractors and 
investors are granted the right to operate and take the economic benefits as reimbursement 
of all costs incurred submarine specific time has been agreed. Based on the understanding of 
the BOT Agreement above, has the following elements:
a. Owner (landowners);
b. investors (donors);
c. Soil;
d. Commercial buildings;
e. Duration of operations;
f. Submission (transfer).17

Objects in agreement BOT Agreement more or less as follows:
1. The business sectors that require a building (with or without a particular technology) 

which is the main component in the business referred to as commercial buildings.
2. Commercial buildings that can be operated in a relatively long period, for the purpose 

of:

15  Badan Pembinaan Hukum Nasional, Naskah Akademis Peraturan perundang-undangan tentang Perjanjian 
BOT, (Jakarta: BHPN, 1997), pg.9

16  Budi Santoso, 2008, Aspek Hukum Pembiayaan Proyek Infrastruktur Dengan Model BOT (Build Operate 
Transfer), Genta Press, Jakarta, 2008,  pg. 5.

17  Anita Kamilah, op. cit,pg.115.
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a. Construction of public infrastructures, such as toll roads, power plants, 
telecommunications systems, container ports, and so on

b. Property development, such as shopping malls, hotels, apartments and so on.
c. Production infrastructure development, such as building a factory to produce a 

particular product.

BOT is a concept where the project is fully built at the expense of private companies, some 
private companies or cooperation with State and once it is built and operated by investors 
after the operation phase is completed as specified in the BOT agreement, then the projects’ 
replacement is done on the project owner.18

From the fractions words, there are at least three characteristics of BOT projects, namely:

1. Build (Development)

The owner of the project as the assigning power management provides rights holders 
(contractors) to build a project with its own funds (in some cases it is possible co-financed/
participating interest). The design and construction specifications generally proposal 
concessionaires which must be approved by the project owner.

2. Operate (Operation)

A period or the deadline was given by the job on the holder the right to for a certain period 
to operate and manage the project to be taken economic benefits. Along with that, the right 
holder is obliged to perform maintenance on the project. At this time the project owners can 
also enjoy as a result of in accordance with the agreement if any.

3. Transfer (Handing back).

The holder of management rights able to transfer the management of physical and projects 
on the owner of the project after completion unconditional concession period (usually). 
Delivery charges are generally specified in the agreement as to who bear them.19

By understanding the terms of the BOT as well it will be considered to the profit and loose 
hold of infrastructure development projects with the BOT system compared with other 
development models.

The development of Waqf land productivity can be offered a concept where the relationship 
between the owner of the land and buildings to the building, there should be a legal act 
to create a legal relationship between the parties, for example, the concept of commercial 
buildings based BOT. A form of legal acts is very dependent on the agreement of each party. 
Grounded in the principle of freedom of contract as stated in Article 1338 of the Civil Code, 
basically, the parties can form a variety of models of legal relations. However, in the context 
of the relationship between the owners of land and buildings and the building is based on 
the model of the legal relationship between the owner of the building in this regard Nazhir 
with the contractor as an investor.

A form of legal acts as above included in the agreement nameless set out in the Civil 
Code, the basic characteristics of the BOT agreement is one party gives the other party 
the enjoyment of material during a certain time in return for a payment to the party giving. 
In addition, there are special characters that distinguish between the form of agreement is 
leasing method generally appears on the book III of Waqf system, wherein agreement BOT 
as if the buildings were constructed by the BOT has the nature of the right material that 

18  A.P. Parlindungan, Hak Pengelolaan Menurut Sistem UUPA, Mandar Maju,Bandung, 1994, pg.7.
19  Budi Santoso, op. cit,pg. 16
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can be held to not only Nazhir, but also to other parties, including for collateral. This is the 
sequent of Civil Law Code Article No. 1576 states that the BOT sell or rent out the object is 
not determined the legal relationship between the investors and the Nazhir and it should be 
stipulated in the BOT agreement.

In the model of the legal relationship between the investor/contractor, Nazhir, and users of 
the building, either by buying or renting still provide adequate legal guarantees to strengthen 
relationships within the BOT agreement as the right of individual and also have material 
properties.

The application of the concept of building on donated land-based BOT already applied in 
the development of Raudha building that stood on the land certified endowments on behalf 
of a legal entity that is Nazhir of Raudhatul Muta’allimin Foundation in South Jakarta. 
Foundation endowments as Nazhir initially construct the building with its own funds. But 
due to lack of funds, the construction is not completed. Then the board works together with 
investors to complete the construction of BOT based with granting certain rights to investors. 
Investor finance the construction of the building, using it for 35 years, and then after it 
was handed over ownership of the building and its management to the Nazhir. Another 
compensation Nazhir obtains rents Rp.1.2 billion per year. The rental value was increased 
every year to keep pace with inflation. The building runs for six years, starting in 2004-
2010. After the investor completed the construction of the building, then to compensate the 
investor is entitled to benefit from the rental of the building. After a period of limited time 
agreed ends, then Nazhir has the right to manage their own building, then the form of the 
Waqf productive truly be felt. With income per year is approaching 1 billion, the Foundation 
as Nazhir managed to maintain the existence of madrassas that it manages in the center of 
Jakarta city. In fact, all students grade 1 of madrasas (RA, MI and MTs) are exempted from 
the payment of school fees.20

C.  Conclusions
Associated with the development of Waqf land productivity, one of the concepts that can be 
offered is to build a legal relationship that is now commonly used in the world of business/
commercial, especially in the sectors of infrastructure development, including buildings. 
The legal relationship is the concept of commercial buildings BOT agreement based on 
Waqf land, this idea motivated the desire for cooperation between the Nazhir with investors. 
The existence of this BOT is intended to get around the lack of capital of Nazhir to build 
the necessary infrastructure for the construction of commercial buildings on the land 
endowments, such as towers, shopping centers, markets, schools, sports facilities and other 
infrastructure.

All proceeds from the cooperation commercial buildings on land endowments bring economic 
benefits are much greater among Nazhir for the purpose of allotment of endowments in 
accordance with the intentions of endowers.

In this context, the agreement BOT, is a form of the right base of the construction of the 
building to have the right of the building within a certain period, before transferred to Nazhir, 
after which contractors/investors completed on term of the agreement BOT entire profit, 
rights and following building facilities and other infrastructure that become the object BOT 
agreements into assets endowments managed by Nazhir completely.

20 http://www.bwi.or.id/index.php/en/publikasi/kisah-sukses-wakaf-produktif/1611-berkat-investor-wakaf-ini-
hasilkan-lebih-dari-rp1-m-.html, accessed on 24 Februari 2016, 19.28
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FULFILL EFFORTS OF INDIGENOUS WOMEN’S POLITICAL 
RIGHTS IN ORDER TO ENFORCEMENT HUMAN RIGHTS

Dodi Roikardi1, Fatma Ratriya Wuri 2, Prista Prasiwi 3, Muhammad Yusuf Habibie4 

ABSTRACT

Women as individuals have fundamental rights that must be done. In order to fulfill these rights, 
there are still many obstacles, such as discrimination against women in various spheres of life, 
among others in the political, social, economic, cultural, and legal. Discrimination against 
women is related to the fulfillment of the political rights of indigenous women in decision 
making. Indigenous women by the state is often not joined the participation in decision making. 
Article 25 of the ICCPR is said that every person has the right to have equal opportunities in 
the government, it is in line with Article 7 point 3 of CEDAW states that women have the right 
to hold positions in government and perform all public functions at all levels. In this study, the 
author will discuss about the cause of non-fulfillment political rights of indigenous women? And 
how the fulfill efforts to the political rights of indigenous women.  The research methodology 
of this article Applies the legal research having a precriptive character items, namely a process 
of finding legal regulation, the legal principle, the legal doctrine in order to respond the legal 
issues faced, as well as the result of the legal research contains a value. This research Applies 
a statutory approach and a case approach. From this study, obtained two conclusions. The first, 
Indigenous Cultural still consider women to be in a position that is not parallel with the men and 
the Government has not been able to accommodate her rights. The second, fulfillment of the 
political rights of indigenous women through education notch importance of equality between 
women and men, especially in the political field as well as the implementation of the principle of 
Free, Prior, Informed, and Consent in enforced law.  
Keyword: Indigenous women rights, political rights, discrimination against women.

BACKGROUND

Every human being rich of backgrounds, tribes, religions and races diversity. Even though so 
different, they still have same rights and in same level. That rights includes the right to live, 
make an opinion and etc. Similar to modern society, Indigenous people made up a groups of 
people who are divided into men and women.

Indonesia women nowadays could be portrayed as human which lives in dilematic condition. 
Indonesian women be charged for having a role in all sector, on the other side, there’s a charge 
for Indonesian women for not forgetting the women nature. those dilemma which been facing 
by Indonesian career women. Career women feel encouraged for applying their skills and talents 
for nation developing. Besides, women often haunted by public opinion in society which stated 
that women shall be at home.5

Gender equality is one of Human Rights. The right for living in honored, free from the fear 
and free for deciding life choices not only for men, but also for women. Unfortunately till this 

1 Undergraduate of The Faculty of Law of Sebelas Maret University
2 Undergraduate of The Faculty of Law of Sebelas Maret University
3 Undergraduate of The Faculty of Law of Sebelas Maret University
4 Undergraduate of The Faculty of Law of Sebelas Maret University
5 Liza Hadith and Sri Wiyanti Eddyono. Recognition of the role of Gender in policies in Indonesia. Jakarta: LBH. 
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day, women are often considered weak and only a complementary figure.Then regarding gender 
discrimination in customary law communities.

The protection of women rights on equality before the law are recognized in Indonesia 
constitutions. Article 28D of UUD NRI 1945 stated that “Everyone has the right to recognition, 
security, protection, and legal certainty and equal treatment before the law.” On this article, the 
term of “Everyone” refers to each persons (men and women) without gender distinction. On 
article 17 Indonesian Human Rights Code No. 39 of 1999 stated that “Every person. Without 
any discrimination, has the right to obtain justice by submitting an application. Complaints and 
lawsuits, .. “This Indonesian Human Rights Code is an embodiment of Universal Declaration of 
Human Rights, which said that the right to justice is a fundamental right inherent to every human 
being. This article also used term of “everyone” which indicates that there is no discrimination 
of any kind, including gender to obtain justice through the law

There has been several international regulation on Indigenous people, such as  ILO Convention No 
169 of 1989 on Indigenous and Indigenous Peoples and the Declaration on Rights of Indigenous 
Peoples, which was declared the United Nations on 13 September 2007, International  Covenant 
on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and 
Cultural Rights, the Convention on All Forms of discrimination Against Women (CEDAW), and 
the Universal Declaration of Human Rights.

Indigenous peoples also should promote indigenous women’s rights in the Bill of Indigenous 
Peoples. One of them, the progress and contributions of Indigenous women over natural resources 
in indigenous territories, in a situation of agrarian forestry conflict, emerges as a leader in the 
fight for collective rights as part of the Indigenous peoples. Plus, portraits of Indigenous women 
as one of the groups within the Indigenous peoples marginalized and discriminated against by 
the variety of policies in various levels which their rights should be recognized, protected and 
fulfilled by the State.

The Indigenous women rights as a part of Indigenous community haven’t recieved wide 
recognition in national law. Even, Indonesian code no 7 of 1984 which have been legal basis for 
eliminating discrimination against women in Indonesia, have not accomodated the rights and 
the special needs of Indigenous Women. The Management of women’s rights is still limited to 
setting the individual rights of women as citizens but have not been able to reach the protection 
of collective rights. Discrimination of women’s rights also occurs in relation to the fulfillment of 
political rights by giving voice and participation in development.6 Discrimination on the rights 
of women also occurs in the fulfillment of the political right to do with giving participation and 
vote in development.

However, there are still many violations of the rights of indigenous peoples especially against 
indigenous women. Indigenous women seen as inferior to that being subjected to deprivation of 
duping their rights, one of which is the right to engage in politics. Both indigenous women and 
modern society women experiencing the same problem that is their view that the male value 
more appreciated than female values have been subordinated by power.7

According to UNDP’s gender equality index, the achievement of gender equality in Indonesia 
is uneven and varies very diverse cultures and religions, namely Indonesia ranks 110 of 161 

6 Definition of the collective rights of indigenous women is not resting on a mastery over ‘ something ‘ good 
form of territory, goods or other cultural products in their communities. The collective rights of women can be 
translated as a form of access in the utilization, management, maintenance, development, and sustainability of 
intergenerational Exchange that led to the definition of the collectivities – Devi Anggraini, a development of 
thought of the results of the national consultation and the region WOMEN are safe.

7 Isnaeni. 2004. “the role of Women in politics”. Women’s Journal. Jakarta: Woman Journal Foundation. The 
thing. 68.
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countries affairs in 2014.8  In politics, there are still few women who hold public office and were 
able to play an active role in political life.9  Below is a table showing the weak participation of 
women in the legislator :

Table 1

Amount of Women as People’s Representative Assembly Member 1955 – 2009

Period
Women as People's 

Representative 
Assembly Member

Percentage

Total Amount 
of People's 

Representative 
Assembly

1955 – 1956 17 6,3% 289
Konstituante 1956-1959 25 5,1% 513

1971-1977 36 7,8% 496
1977-1982 29 6,3 489
1982-1987 39 8,5% 499
1987-1992 65 13% 565
1992-1997 62 12,5% 562
1997-1999 54 10,8% 554
1999-2004 46 9% 546
2004-2009 61 11,09% 550
2009-2014 101 18,04% 560

Source: Women Research Institute-IDRC, 2010

According to that table, it could be known that the position of women in public officein Indonesia 
is very low. As a result, policies that are born have always experienced gender bias and hardly 
less attention to women’s interests. Even though, Indonesia is ratified state of Convention on 
Elimination of All Forms of Discrimination against Women (CEDAW). On article 7 CEDAW is 
stated that “States Parties shall take all appropriate measures to eliminate discrimination against 
women in the political and public life of the country and, in particular, shall ensure to women, on 
equal terms with men, the right: (a) To vote in all elections and public referenda and to be eligible 
for election to all publicly elected bodies; (b) To participate in the formulation of government 
policy and the implementation thereof and to hold public office and perform all public functions 
at all levels of government; (c) To participate in non-governmental organizations and associations 
concerned with the public and political life of the country.”

While the indigenous peoples, indigenous women are not involved in decision making, both in 
households and in the affairs of the village, because decision-making is done by men as heads of 
household, and village meetings were attended by the male as the head of the household (Sawit 
Watch and Women’s Solidarity, 2010),

As a part of Indigenous people, Indigenous womens shall take a part on decision making according 
to Article 18 on UN Declaration of Indigenous People Rights which stated that “Indigenous 
peoples have the right to participate in decision-making in matters which would affect their 
rights, through representatives chosen by themselves in accordance with their own procedures, 
as well as to maintain and develop their own indigenous decisionmaking institutions.”

8 http://hdr.undp.org/sites/all/themes/hdr_theme/country-notes/IDN.pdfaccess on 13th November 2016 at 4.30 
p.m

9 Anonymous. 2010. “the low Legislative area in Voicing the question of society”. 17 Edition of Kompas, March 
2010. The thing. 14
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Moreover, indigenous women are not included in the public consultation in policy-making 
relating to the determination of the boundary, the transition of functions and transfer of rights to 
land and or their customary forests are located in forest areas. The parties in the whole process of 
national inquiry never felt the need to involve and identify the interests of women in consulting 
assignment policy-making functions of forests, because they feel there is no rule that requires it. 
Opting Out of indigenous women in decision-making in forest conversion for custom carrying 
the load for the indigenous women as keepers of food as an example in Look Description General 
(DKU) Region Maluku, a representative of indigenous women revealed that: “Sago is missing, 
we were forced to eat rice, buy ... We try planting rice paddy, was burned by the company, 
our house burned, too.”10  The statement indicates that the function of indigenous women in 
maintaining the food is of significant importance in the decision, but the party - related parties 
including other indigenous people still consider it important involvement of indigenous women. 
While in Look Description General (DKU) in the region of Java, indigenous people’s present-
some of them women - feel there is no problem in the lives of indigenous women.

Indigenous women also have limitations in participating in the political sphere. Temporary 
special measures (affirmative action) which provided for participation of women in politics is 
not a space for indigenous women. Limitations levels of formal education in the nomination 
exchanges often customary to restrict women involved. This is because many in the indigenous 
communities, women are far from access to formal education. This situation presented by the 
Dayak indigenous women Ma’anyan “women in terms of education (formal) will be less, but 
high knowledge in the community, such as indigenous territories, customs procedures, and other 
high. So many indigenous women can not enter into the position of village chief or the head of 
customs. 

It also indicates that gender inequality, especially in indigenous communities is still very rooted 
in the structure of society in Indonesia and the lack of understanding that women have the right 
- the political right as stipulated in Article 19 paragraph (2) and Article 25 of the International 
Covenant on Civil and Political Rights which reads: “Everyone has the right to freedom of 
expression; this right includes freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing or in print, art, or through any other media 
of his choice.”

Lack of understanding of gender equality, especially in the equality of men - men and women 
in decision-making due to the lack of education on gender equality and the lack of access of 
indigenous peoples to obtain information. It is to be informed, because it has the characteristics 
of traditional indigenous peoples and cultures not affected by the outside world. These 
characteristics lead to constraints in terms of gender equality in compliance with the indigenous 
people themselves.

Then, Article 15 of ILO Convention 169 states: “The public’s right over natural resources must be 
protected. These rights include the right to participate in the use, management and maintenance 
of the sources above. If the state has ownership of the minerals on land or other rights over 
the land, then the government must run a public consultation prior to the licensing process of 
exploration and exploitation carried out.” But in terms of consultation with indigenous peoples 
did not involve indigenous women in terms of the consultation due to the lack of regulations 
requires a national indigenous women’s involvement in decision-making in terms of consultation 
relating to natural resources of indigenous peoples.

10 Arielle Heroepoetri et al. 2016. Violations Of The Rights Of Indigenous Women In The Management Of 
Forestry. Report of the National Commission on Women for AntiKekearasan inkuiri komnas ham: indigenous 
rights over its territory in the area of the forest. Jakarta: The National Human Rights Commission Of Indonesia. 
Page 19
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Therefore, efforts are needed in order to meet the government decision-making rights 
of indigenous women. Efforts by the government in terms of sociological may be a lack of 
socialization or counseling about the importance of the involvement of indigenous women in 
decision-making concerning the problems of indigenous peoples, such as land conversion that 
has been described above. In terms of jurisdiction, the government should make regulations 
regarding indigenous people new to accommodate the interests of indigenous women, such 
as the right of decision-making as well as providing space for indigenous women to enter the 
political sphere. In this paper, the author will discuss the problems of fulfillment of the right 
decision-making by indigenous peoples and government efforts in solving those problems.

DISCUSSION

The Obtacles unmet political rights of indigeneous women

Men and women are essentially equal. But on his way to the level of equality, indigenous women 
still continue to be subordinated to all or part of two of the aspects of the state and nation. Both 
in the domestic sphere to the public sphere, women are often only be complementary. Women 
are still regarded as the number two, and finally in terms of policy making by the government, 
also undervaluation of the voting rights of women and thus make it equal with men as expected.

Within the scope of indigenous peoples that was instrumental in Indonesia, not separated 
from the indigenous people’s customary overshadow in any location, because considering that 
Indonesia has an assortment of custom. Customary law communities is a group of people that 
have historically settled in a particular geographical area in the State of Indonesia for their ties to 
the origins of ancestors, a strong relationship with their lands, territories, natural resources, has 
the institution of the customary government and legal order customary in customary territory.

In customary law communities are then developed the distinction of two systems, namely 
patrilineal and matrilineal system, in which the system confirms the line of descendants of the 
father or of the mother. The existence of a patriarchal family system has long been entrenched in 
the various cultures of the world, including in Indonesia, patrilineal ideology of the world have 
started from early human history. At the time of hunters and gatherers, humans lived in small 
groups.11  Some customs and religions teach that women have a notch below the male. Just as in 
the Islamic religion teaches that women are subordinate to men.

No exception in the political field. The position of women is still weak compared to men despite 
legislation requires the involvement of women in the democratic process. But in reality, our 
political system has not been sufficiently able to boost the participation of women. The lack of 
women’s representation in parliament due to a series of obstacles that limit their advancement. In 
addition because the system is likely to discriminate, the weak position of women is also caused 
by a lack of ability and willingness to be equal.

This is not only reflected in the products on legislation and regulations tend to be “masculine”, 
where everything is subject matter more as perceived interests of men, but also relates to the 
limited space available for women to take part in job positions public. Although lately have 
been seen their alignments and recognition of the necessity of the role of women in politics, but 
these policies are still enforced “half-hearted” and not maximized. Therefore it is not surprising 
that the number of women entering the world of politics is always at identical with the world of 
men, it is still very limited. Similarly, the number of women who can reach the top in the levels 
of bureaucracy in the government, is still far short of expectations when seeing sex composition 

11 Indigenous women and development, 16 April 2013 by Surti Handayani, Executive Secretary, women’s safe. 
Loaded in a secure site http://www.aman.or.id/2013/04/16/perempuan-adat-dan-perkembangannya/ retrieved 
on November 13 2016
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Indonesian citizen not less than 51% are women.1

The lack of representation of women in politics is partly due to the patriarchal culture conditions 
that are not offset the ease of access in the form of affirmative action for women, such as granting 
a quota. Guidelines, and various instruments of politics and the law does not explicitly indicate 
discrimination against women but also provide a defense and convenience for women in a variety 
of fields, including politics.

Regarding equality of women in politics, there is Mexico Declaration 1975 on Equality of Women 
(Equality of Women), which discusses these things. This declaration says that women are vital 
actors in the promotion of world peace in various sectors, ranging from family, community and 
participation in politics. Indonesia became one of the 101 participating countries ratified the 
ICCPR which became a legal basis in the implementation of women’s rights in the countries 
concerned in order to meet human rights standards that could include women’s rights.

The indigenous women have long struggled against various forms of oppression, injustice, 
exploitation and deprivation of rights of indigenous peoples, in particular the serious impact on 
Indigenous women. Indigenous women participate role and serves to maintain the survival of 
the community based on the origin of the ancestors for generations over a customary areas that 
have sovereignty over land and natural resources, social and cultural life and is governed by 
customary law and traditional institutions.

In traditional itself, there is also the political and civil rights of each State which subsequently 
is not going well. Rights civol (civil and political) also disrupted, traditional institutions in 
implication as a traditional organization, but therein is the shade of the policy, there is a wealth 
management “executive, legislative and judicial” even security policy in the traditional way that 
respects human life, and some indigenous people putting women as an actor peacemaker in the 
conflict. Furthermore, how the dimensions of violence against women on the issue of deprived 
layers sipol and ESC rights (economic, social, and cultural) of this indigenous people.

The right to freedom to participate ever appreciated by the birth of indigenous women’s 
organizations which held its first congress in Tobello 2012. Step forward, even an opportunity 
for indigenous women to sit in a strategic position in the indigenous organization has also been 
stretched. The instigators of indigenous women are also keen and spirited to affect the indigenous 
policy in order to have a female perspective.

Indigenous women’s experiences are not always included in the calculation of the compensation 
calculation when customary law communities to negotiate compensation with investors or 
governments. The main cause because women are not included in the decision making process in 
their communities to represent their interests. Indigenous women were not included in the public 
consultation in policy-making relating to the determination of the boundary, the transition of 
functions and transfer of rights to land and or their customary forests are located in forest areas.  2

In spite of it all, civil rights and political rights of every citizen Indonesia are the same, are 
entitled to get a chance to participate. As is stated in Article 28C paragraph (2) of the 1945 
Constitution, “Everyone has the right to advance himself in the fight for their rights collectively 
build community, state and nation”, Article 28D paragraph (3) which says, “Every citizen is 
entitled to get a fair chance in government “, should be the basis for guaranteed political rights 
of women.

1 Angelina Sondakh, women and POLITICS Presented in the show Talkshow: women and politics, organized 
Democratic SENATORS REPRESENTING the province of East Java, at the Grand Hotel “Mirama” Mercure 
Surabaya, June 10, 2007

2 Arimbi Heroepoetri, Aflina Mustafainah, Saur Tumiur Situmorang. report of the National Commission on 
anti violence against women (National Commission of Male) to Inquiry nationwide National Commission of 
Human Right: customary law Community Rights over its territory in the area of the forest. Jakarta. July 2016
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The political right to make any Indonesian citizens have the same opportunity in the government 
of the right to participate in giving their voting rights, which is not to mention political rights for 
women and indigenous women. Freedom of political and civil rights include rights that allow 
citizens to participate in political life. Political rights include the right to take part in government 
and voting in periodic elections with universal suffrage and equal. 3

Efforts to strengthen women’s political participation in Indonesia should be placed in the context 
of the transition being experienced by the Indonesian nation toward a more democratic political 
system. Democracy attempts to secure political equality for all citizens, including marginalized 
and minorities. Although the demographic majority of Indonesia’s population are women, they 
are a majority-mute large groups marginalized politically, socially, culturally and economically 
are largely absent from decision-making processes. To determine the course of the country, the 
people themselves who should take the decision through the intermediary of their representatives 
who will sit in the legislature. Political rights of the people to determine the running of the 
government and the state functions properly according to the constitution is a very fundamental 
rights of the people.

The Law No. 6 of 2014 concerning the village has brought a fresh wind to the rural development 
more participatory. This Act open space as possible for citizens to participate actively in 
developing their village. Important mandate of the Act itself that is to build independence of the 
village and make the village as a subject estab national building. These include issues related 
to the party sipasi citizens. Article 82 of Law The village is set on citizen participation in the 
governance of the village.

As for the participation of citizens as stipulated in the aforementioned article that participate 
in the meetings. Opened a large space for citizens to express their aspirations, suggestions, and 
opinions orally or in writing. Villagers are also given access to information about the plan and 
the implementation of rural development. Other forms of participation that citizens are given the 
opportunity to monitor the implementation of rural development. In addition, residents can also 
report the results of monitoring and complaints against the implementation of rural development 
to the village and Village Consultative Body (BPD).

Act Rural arranged two forums for citizen participation spaces. First, discussion village 
development plan (musrenbangdes). Here the participation of citizens in the form of the 
proposal of rural development to the government unit on it for the preparation of medium-term 
development plan (RPJMD-district / city) and RPJMN (national).

The second forum the village meeting. In this forum of citizens can be involved in the discussion 
and preparation of the medium term development plan of the village (RPJMDes), the discussion 
and formulation of government work plan villages (RKPDes), discussion and preparation of 
budget revenue and expenditure village (APBDes), discussion and preparation of village 
regulations (Perdes) and discussion of the inclusion of investment and grants to the village.

Another problem in terms of participation of citizens in the village is the exclusion of women 
in the forums of participation of the villagers. In fact, Act Rural’ve give space for women’s 
participation, but the implementation is still encountered a number of problems. Similarly, the 
release of permendes governing the participation of women’s groups. Exclusion of women in 
the forums of citizen participation in the village also considered issues related to the capacity 
of village officials who do not understand village governance. Village officials many do not 
understand how to involve women in the forums at the village.

The structural constraints facing women’s political participation, conducted research by Puskapol 
University of Indonesia in 2013, noted the lack of women’s political participation as election 

3 Social analysis journal, Volume 7. Pp. 11-31. (2002) PG. 17.
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organizers at various levels turned out to be motivated by the constraints of regulation (rules 
that are not explicitly facilitate the participation of women), geographical constraints which 
specifically experienced by women differently (compared with men) as a result of the challenges 
of freedom and security of mobility, and the latter, often it is the “toughest” obstacle cultural 
generally place women as bearers of the role and workload of domestic complicating women 
for acting outside the house without the permission of his family. The findings of the structural 
constraints on top may have different patterns in each village and complexity and for different 
on different forms of citizen participation.

In addition, the role of women is still considered one eye and has limited space in filling their 
daily life. Women are still considered to have limitations in performing their duties and for the 
development program because of its natural properties. That is why women are still a little gain 
strategic roles in charge of development. The indicators can be seen from three things: first, the 
economic aspect. Indonesian women are still many who are in poverty. Low income and lack 
of access of women in the economy make Indonesia become increasingly worse. There are 
currently 4.7 million women in Indonesia are still unemployed. The strong patriarchal culture 
also leads to social inequality. Thus, women have difficulty accessing employment, education 
and self-actualization.

Second, the educational aspect. Of the number of women workers in Indonesia about 81.15 
million people and 56 percent, or 45.4 million people of whom only elementary education. Only 
4.7 percent or 3.8 million educated college or undergraduate, BPS data also show that there are 
many cases where girls are not in school are forced to reduce education costs are borne by their 
families and forced into the labor force earn a living for his family, and more girls of school age 
are working compared to boys. The number of illiterate women is still two times that of the male 
(female 12.28%, male 5.48%) and the average years of schooling of women (7.1 years) was 
lower than for men (8.0 year). The number of undergraduate women are still under 5%.

Third, the health aspect. The health status of women is also very alarming. Although the Maternal 
Mortality Rate (MMR) in Indonesia has decreased, but it is still high compared with countries in 
ASEAN. MMR in Indonesia last stands at 228 / 100,000 live births after previously amounting 
to 307 / 100,000 live births.4

Therefore, to encourage women’s leadership in governance and political village became an 
integral part of efforts to improve the welfare of the lives of the villagers. This is because the 
issues of daily life into a welfare indicator is very close to women’s interests. The role of women in 
participating to provide social rights and political rights are needed within the scope of the village. 
Similarly, indigenous women who require follow participating in the politics of the government.

The participation of indigenous women is still considered lacking in terms of participation in 
the government by using their political rights that have been specified in the Constitution of 
the Republic of Indonesia in 1945. It is unfortunate, because it should have been indigenous 
women can enjoy their political rights without discrimination by the presence of various what 
then makes these rights disappear.

In fact, indigenous women in Bali, Dayak indigenous women, and some other indigenous 
women in Indonesia have not been able to channel the aspirations and participation in politics 
and governance in Indonesia. Viewed in terms of juridical, where the law no one has set out 
clear and accommodate the political rights of these indigenous women themselves, especially 
the empowerment of indigenous peoples.
Law No. 6 of 2014 on any village, there are still many provide space or gap in the handling of 
this case. Similarly, the State’s role broadly that can not accommodate the equality of political 
rights between men and women particularly indigenous women.

4 Vera Falinda and Rahmawati Retno Winarni. Vera, in the article Government of Papua and the village Women
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It is also feel by indigenous women Jambi. Women do not need to be present at the traditional 
meeting. Logically, if the customs management are women who also participated as decision 
makers, it would be better because then the problems and interests of women under customary 
scope are also more calculated and considered a common interest (common). Is not that more 
women know about the problems women themselves? If then they were never involved in the 
decision relating to him, is it not perhaps what is considered unimportant by the traditional 
authorities the man turned out to be a very important thing for women? And it is not impossible 
also custom made decision can be detrimental to women because of the absence of women in 
the forums to express their opinions. One example of a customary rule in Sungai Telang harmful 
to women is the sanctions imposed on women only if an affair, women have to get out of the 
house and just bring fabric attached to the body only and must be divorced. While men who have 
affairs are not subject to similar rules.5

In addition, other areas such as Papua is still not accommodated the political rights of indigenous 
women. Primary sources for this discussion were Mr. Edward Kocu6 demands concerning 
representation in decision-making bodies is a debate that has long been in the arena of women’s 
movement. In the first Indonesian Women’s Congress in 1928, the movement demanded that 
women be included in the election of senators, as you’re a man, both in municipal, district and 
provincial level. Then in the fifth Indonesian youth congress, the discussion about the right 
to vote, selected, and sat in representation special. Participation portion of women became 
important when women are not proportionally involved in decision making. Although more 
women are involved in politics, but on the other hand there are still many obstacles: structural, 
physical, cultural still shackle women.

In Papua, the structural constraints often associated with problems of education, social status, 
economic, and employment. Women’s work is still often in identical with work “second class” 
impartial tough with men. While cultural obstacles associated with cultural factors in society that 
places a woman as a housewife who was in charge of all the work in the household. Physically, 
women are placed as assistant in the biological fulfillment. On the other hand, the consequences 
of the physical meaning of putting women as the weak.
Papua women’s entry into the public sphere, especially politics, began to look at the beginning 
of the 2004 elections, the first step is to show their motivation and competence are sufficient for 
entering the world of politics. With the advent of a list of names of politicians Papuan women 
like Joanna Yembiseyang just inducted in the cabinet Jokowi-JK; provide initial spirit and 
atmosphere of its own.

Attempts to fulfillment of customary women’s political rights
Women have their own problems when dealing with climate change programs and projects. In 
the space of life that is still dominated by a patriarchal worldview7, women are not the figure of 
the decision makers in the public world. Thoughts, interests and needs of women are ignored and 
neglected and marginalized by it.

5 Dede Wiliam de Vries and Nurul Sutarti, equitable Gender reveal the reality of women’s Jambi, Center for 
International Forestry Research, CIFOR, Bogor, pg. 4

6 Mr. Edward Kocu who served as Chairman of the University’s POLITICAL SCIENCE Program bird- the science 
of Government, Papua. Mr. Kocu has produced numerous scientific papers and research on self development, 
political conflicts and conflict resolution, democracy and reform in Papua.

7 Partiarki (the power of the father) is a social system in which the men (fathers/the oldest man) to control 
the members of the family, ownership and other economic resources, as well as the primary decision 
makers. The base assumption that thereforemen superior to women, so that women who are part 
of the male ownership must be controlled and regulated. View partiarki also became the basis of 
control, oppression, and exploitation of women in the public sphere and private sphere (Titi Soentoro, 
presentation Training, feminist, 2009).
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In fact, 1945 until the fourth amendment to ensure the protection of rights for its citizens 
-Eighteen men and women. Likewise, a series such as Law No. legislation 39/1999 on Human 
Rights, Law No.12 / 2005 on the ratification of political and civil rights, the Law No.11 / 2005 
on the ratification of ESC rights, Law No. 7 of 1984 on the ratification of CEDAW. Until now, 
the implementation of laws and regulations that the state still has not maximal. Other than that 
issued a number of policies that open opportunities as possible for the private sector’s role, both 
national and foreign, to benefit from the natural wealth of the country. These actions further 
marginalize indigenous and local communities, including the women.

Indigenous women as part of the indigenous peoples suffered injustice plated well as the customs 
system in force in his community and in the absence of state recognition of indigenous peoples. 
Customary systems exist today mostly still restrict the space of women, especially in decision-
making. The dominance of men in decision-making at the level of customs, making women do 
not have space to convey their knowledge and experience, particularly in the management of 
natural resources.

In addressing this required some principles that should be applied to ensure the creation of 
respect, protection and fulfillment of women’s rights is as follows:
1. Respect for human rights and women’s rights; protection and fulfillment of these rights; do 

not create gender discrimination and violations of women’s rights.
2. Ensure the sovereignty of the people and of women in managing the environment and natural 

resources as recognized and guaranteed by the Constitution 45.
3. Ensure that all laws and regulations, programs, and projects to respond to climate change 

based on the principle of popular sovereignty, gender equality, social, cultural, political, 
environmental and environmental sustainability.

4. Ensure transparency and accountability in climate change projects
5. Ensure all stages of program and project climate applying the principle of an inclusive, 

gender sensitive and responsive, namely:
a) Inclusive, is making women as party representation must be ensured, for example by 

applying the principle of gender balance. The views, knowledge and experiences of 
women incorporated into each process and the basis for decision-making;

b) Sensitive is based on awareness of their special interests and needs of women, taking 
into account the social, political, economic and cultural construction of women in gender 
prevailing in society, taking into account the views, knowledge and experiences of women;

c) Principle responsive is responsive to gender construction that divided the roles and 
social responsibilities between women and men in society. Responsive means perform 
special steps to ensure the views, knowledge and experiences of women as the basis 
for decision-making through the involvement and full participation of women. In this 
context, women become subjects in every process and decision-making and not as a 
recipient object decision.8

Measures in addition to reducing discrimination against women is to remove their differences, 
disparity / gap or circumstances that disadvantage women for example: the necessity of a 
change of mindset and socio-cultural behavior of women, eliminating prejudices and habits and 
practices that are discriminatory. Then to fulfill women’s rights it needed special attention and 
fulfillment of the rights of indigenous women and other marginalized groups within indigenous 
communities. This step will terealisisr when women got the “space” in aspects of activities both 
in the domestic and public roles. Equality and equity between men and women in the role will 
provide big benefits because they can support each other in accordance with their respective 
potentials possessed both women and men.

8 Women's solidarity, the standard rules protection of women to the climate policy Program and 
project Okfam: Jakarta, pp. 16-17
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Meanwhile, from the provisions of legislation and government policies that government 
formulated the consistency is still there to try to eliminate discrimination against women in all its 
forms and still embodies the principles of equal rights for women in politics, law, economics and 
socio-culture.9 In protecting the rights of indigenous women to accommodate the need for a rule 
these rights. Rights of Indigenous Women should have special characteristics and different both 
indigenous residents sex with men as well as women who are not part of the indigenous peoples.
Settings on the rights of indigenous peoples against the background of discrimination against 
indigenous women in society customary law. One of the laws that govern the rights of women 
is Act No. 7 of 1984 on the Elimination of Discrimination Against Women, which was ratified 
on CEDAW (Convention on the Elimination of All Forms Of Discrimination Against Women).

In giving the effort to fulfill the rights of women in the political rights of juridical measures 
that need to be done to accommodate that one of them is in the form Randangan legislation 
regarding the protection and recognition of community relation in this case about the protection 
and recognition of indigenous women in the area of   political rights. Indigenous Women’s Rights 
therein setting on Free, Prior, Informed, and Consent (FPIC) should also be emphasized. The 
right to FPIC is not only applicable between countries with indigenous communities, but also 
in the indigenous community itself. Thus, groups and  individuals both women, the elderly, 
children, other marginalized groups also can access information and voting on a whole spectrum 
of development that is about to take place within the customary community.

The more erosion of the role of indigenous women as k eepers survival of their community 
(autonomy fulfillment) as a result of drastic changes in management area of   indigenous women 
into monoculture plantations, mining, National Parks and the share of other projects on a massive 
scale that does not place indigenous women as one of the actors who manage, utilize and taking 
care of the sources of life of indigenous peoples. Perspectives, interests and voices of indigenous 
women over the area of   governance and other living resources often do not get a place to be 
heard. Empirical experience shows marginalizing the role of these groups in decision-making and 
access to information with various limitations and restrictions of their social role and function. 
Therefore, the implementation of FPIC should put major attention to the rights and special needs 
of indigenous women, elderly, youth, children, disability and gender expression is different. That 
is FPIC in these groups apply to outsiders also corrects internal mechanisms in decision-making 
in the community in case of discrimination.10

With the Act Recognition  and Protection of the Rights of Indigenous People here need to 
emphasize the Indigenous Women’s Rights on Free, Prior, Informed, and Consent (FPIC). The 
right to FPIC is not only applicable between countries with indigenous communities, but also 
in the indigenous commun i ty itself. Thus, groups and individuals both women, the elderly, 
children, other marginalized groups also can access information and voting on a whole spectrum 
of development that is about to take place within the customary community. If the principle 
of Free, Prior, Informed,  and Consent (FPIC) is applied in the customary law community of 
indigenous women can access information widely. It is expected the indigenous women then may 
vote or participate in the development of existing, and the voice or opinion may be a material 
consideration in decision making. Forms of discrimination against indigenous women other is the 
removal of the rights of indigenous women to be free from violence based on tradition. Tradition 
that emphasizes women must submit to their husbands absolute position of indigenous women 
are also vulnerable to rape in marriage. So in the management of recognition and protection of 
rights of indigenous people is also to suppress the existence of gender equality among men with 

9 Endang Widayati, women ' s participation in Institutional village (case study on  the Bkm Village 
Umbulmartani And Jogotirto), a National Seminar on University Pgri Yogyakarta 2015 Pg.569

10 Devi Anggraini. Presen t ing women’s rights Customary in Academic Film Bill Customary Society. Jakarta, 
August 4, 1999 pp.6
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women, with gender equality is customary perumpuan not made the object of a tradition that 
should be run, but women can be protected customary rights.

The setting is more protracted in the protection of indigenous perempuat also strongly related to 
village law No. 6 of 2014, although the Village Act already gives space for women’s participation, 
but the implementation is still encountered a number of problems. 11Similarly, the release of 
permendes governing the participation of women’s groups. important to encourage women’s 
leadership in the political participation of citizens at the village level. Female villagers should be 
encouraged to meet the reproductive potential of sociological and political in terms of accessing 
the roles and functions of leadership at the local level on the basis of justice and equality. In 
addressing the matter, village officials need to be put through mentoring and enforcement of 
regulations for the realization of it.

In terms of providing for the election ruaang. Election organizers can be a strong contributor to 
promote gender equality not only through the activities and process management approaches 
major election administration but also in internal management policies and practices of the 
organization. As the spearhead of the democratic process, election organizers in a unique position 
to be an example, starting from instilling an understanding and commitment to gender equality 
in their own organization.

When the organizers of the election has an important role in the fulfillment of the rules applying 
special quota of women, electoral administration may impose a quota for their own organizations 
so that when the quota is filled, the representation of women in the administration of elections 
can be guaranteed. For example in Armenia in which two of the seven members of electoral 
commissions must be women, women held 42 percent of top-level election management in 2014. 
The same thing happened in Albania, which applied a minimum quota of 30 percent women 
in organizing elections, women held 29 percent of election organizers upper level in 2014.12 
The implementation of and compliance with electoral gender quotas allowing organizers to 
be an example of the practice of gender for other stakeholders. It also needs to be applied in 
providing regulation in the village government in terms of providing quotas in the administration 
of elections in every village customs.

In addressing this required understanding on gender equality need to be disseminated and 
introduced through interactive and participatory methods that can be understood more 
comprehensively and holistically by the whole society. Conventional methods such as a 
presentation or dissemination of written information to the public without further explain the 
root of the problem and not adapted to the real conditions in society become less effective for 
the learning process both government and society itself. Dissemination of information can be 
done through:
1. community group meetings. Examples: farmer groups, group gathering, Family Skills 

Education (PKK), the group yasinan (religious activities), etc.
2. Meeting on Indigenous level, RT, hamlet, village and sub-district to introduce gender 

mainstreaming (PUG) in the work plan of the local government.

Training or intensive workshops are also necessary in a deeper review of the role and position 
of women in decision-making for the decision makers at the district, sub-district, village and 
traditional institutions. For example, self-confidence training, leadership training, further 

11 http://www.republika.co.id/berita/koran/teraju/16/01/05/o0h548-memperkuat-partisipasi-
perempuan-di-desaaccess on November 1, 2016

12 IFES (April 2014). Women in organizing Elections: analysis of the membership of women and the Office of 
the Organization of the Elections in Eastern Europe, the Balkans, and Russia as well as Countries of the 
Eastern Partnership's block
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discussion of the Rights of Women (HAP), domestic violence involving legal instruments and 
policy so as to allow for the implementation of gender mainstreaming at the local level.

In step there to in providing legal efforts on women’s human rights fulfillment in giving their 
roles in village government there then steps need to be taken are as follows:
a) Turn on or formed a women’s organization at the village level as a forum for women to 

participate.
b) The creation of institutions of female cadres level, districts and counties.
c) Prepare a cadre of women to participate in politics and decision public policy.
d) Encouraging government policies in education to ensure access to education for women 

Papua ranging from early childhood to university level.
e) Encouraging government policies in the health sector to ensure access to healthcare for 

women ranging from village to district level.

CONCLUSION

From this paper, we could conclude that :
1. There are still barriers in the fulfillment of indigenous women political rights. In Sociological 

terms, there are still many who believe that the woman is a weak creature by nature, thus 
causing the strength of the inequality of women and men, especially in the political field. In 
terms of judicial, regulations made by the government, for example, Indonesia Village Code 
No. 6 of 2014 still much to give space or gap of the case.

2. It takes the government’s efforts in the fulfillment of indigenous women’s political rights, 
such as the existence of national regulations that accommodate indigenous women’s political 
rights based on the principle of Free, Prior, Informed, and consent (FPIC) and the principles 
relating to gender equality. Then, the meeting may be conducted by indigenous women, both 
provincial-level regional and national level to discuss the rights of indigenous women, and 
the importance of the role of women in politics.

SUGGESTION

1. We should change our view against women as a weak creature, cause we are all born equal. 
Women have the political right too as well as Indigenous women. Indonesia Legislative 
should replace the previous Indonesia Village Code No. 6 of 2014 with the new one which 
accomodates indigenous women political rights based on FPIC principle and the other 
principles relating to gender equality, especially in political field. The Governments also 
should make a regulation on The protection and recognition of Indigenous people, which 
also includes Indigenous Women’s rights.

2. The role of governments in the promoting gender equality on indigenous women political 
rights should be increased. The Governments could cooperate with local governments 
and its indigenous community.
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SETTING UTILIZATIONLAND ESTATES DISPLACED
FUNCTION PRINCIPLES-BASED SOCIAL RIGHTS TO BUSINESS

Lego Karjoko1, Adi Sulitiyono2, I Gusti Ayu Ketut Rachmi Handayani3

ABSTRACT

This study aims to menguadit regulations utilization of land in the former plantation 
displaced contrary to the principle of the social function of the right to cultivate (HGU), 
and provide prescriptions setting utilization of land in the former plantation displaced 
oriented structuring the ownership, possession, use, and the use of land for public welfare.
This study uses normative legal research methods, with approach statute approach, and 
consepual approach. Legal materials were analyzed by syllogism of induction, deduction 
and interpretation.
Results of the study is the first, regulations utilization of land in the former plantation 
displaced is not coherent with the principles of the social function of the concession 
because it is still oriented towards justice utilitarianism and land property rights 
concentrative. Second, setting the former plantation land utilization displaced should be 
oriented towards agrarian reform.
Keywords:  the principle of the social function of the right to cultivate, abandoned plantation 
land utilization regulation, agrarian reform

A. INTRODUCTION
At the philosophical level the basic problem of agrarian is competition between ideas 
collectivist and the individualist to realize agrarian justice.4 The existence of large plantations 
in Indonesia have proven the failure to realize the value of individualism agrarian justice. 
Capitalism plantations oriented to the accumulation of large scale land tenure can create 
imbalances in land ownership. Dynamically injustice agrarian structure condition generate 
conflict plantations. The conflict between plantation companies and farmers around the 
gardens  often ended in violence that resulted in loss of life.5 Conflicts of plantation inflicted 
by arising  capitalism of plantation is individualism tragedies that have taken place since the 
colonial era and is still going on at present and there is no solution yet.

The issue of agrarian reform, as an instrument of resolution plantationconflict, which 
resurfaced after the fall of President Suharto after more than 32 years shelved only lasted 
a moment, then disappeared. This is caused by the first, the mass media have a role in 
disseminating information to determine attitudes and facilitate the formation of public 
opinion is less keen to keep scrolling agrarian problem is more massive and constructive. 
Instead of mass media tends to affirm the government’s point of view and the owners of 

1 Doctoral students of Law, Faculty of Law UNS and Agrarian Law Lecturer Faculty of Law UNS, email : 
lkarjoko63@yahoo.co.id.  

2 Lecturer Doctor of Law, Faculty of Law UNS, email : adi_sumo@yahoo.co.id. 
3 Lecturer Doctor of Law, Faculty of Law UNS. Email : ayu_igk@yahoo.com.
4 Notonagoro, Politik Hukum dan Pembangunan Agraria Di Indonesia, Bina Aksara, Jakarta, 1984, hlm. 33-34.
5 Gunawan Wiradi, 2000,Reforma Agraria Perjalanan Yang Belum Berakhir, Yogyakarta : Insist Press,  hlm. 84-

85.
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capital and further highlight the dimensions of violence, rebellion, and proclaim anarchism 
in action reklaiming farmers. Second, the agrarian reform has yet to become a major political 
agenda of the government in power after Orba. This is reflected in the government’s lack 
of action in response to reklaiming and land occupation. Although President Abdurahman 
Wahid once made a statement that about 40% of State farmland will be given to the people, 
it becomes a statement does not mean anything because it is not followed up with concrete 
policies to make it happen. The facts demonstrate that in the face of conflict plantation, in 
the perspective of Christodoulou, the Government approach Fabian, mununda temporize 
settlement. Ostensibly finish, but it really is not. Through the confusing rhetoric, then with 
the passage of time, the problem will go away. Realizethe problem is complex and does not 
have the concept of a way out, then the rhetoric and promises, made pseudo reform.

Based on the principle a social functionof the right to cultivate, it should adjust the utilization 
of land in the former HGU plantation displaced should be able to realize agrarian reform, 
namely the restructuring of the use, utilization, control and ownership of land that ensure 
fairness and sustainability of the improvement of people’s welfare. Setting utilization of 
land in the former HGU plantation displaced is an instrument: (1) the restructuring of land 
tenure assets towards the creation of socio-economic structure and political justice (equity); 
(2) source of improvement welfare based on agrariaan (welfare); (3) the use / utilization of 
land and other production factors optimally (efficiency); (4) sustainability (sustainability); 
and (5) the settlement of land disputes (harmony).

B. PROBLEM FORMULATION
1.  What are the rules regarding the utilization of the former plantation land has been 

abandoned coherent with the principles of the social function of the right to cultivate?
2.  How should the former state land utilization regulation of abandoned estates that can 

realize agrarian reform?

C. PRINCIPLES OF SOCIAL FUNCTION LEASEHOLD AS VALIDITY BASIC 
AGRARIAN REFORM
Based on the second principle of Pancasila, ‘just and civilized humanity’, then the principle 
of the social function of land rights intended for humans who carry out his humanity, which 
carry out essentially as a human being (monopluralis) optimally, namely the realization of 
the ‘whole person’. Under Article 6 BAL and explanation can be found three indicators of 
the principle of the social function of the concession, namely:
1.  Compliance utilization / utilization of land by the state and the nature or purpose of the 

plantation concession.
2.  The intensity of utilization / utilization of land for plantation.
3.  Orientation utilization / realization of land use compliance balance of interests between 

the concession holder Plantations, society, and the preservation of the environment 
(balance production and conservation).

Obligations for holders of these rights is the limitation for rights holders, as an instrument for 
the government to control the use of land. If the right holder does not fulfill this obligation, 
then by BAL jo Government Regulation No. 11 of 2010 on Control and Utilization of Land 
Abandoned jo Head of BPN Regulation No. 4 of 2010 on the Procedure for Control of Soil 
Neglected jo Head of BPN Regulation No. 5 of 2011 on Procedures Reforms Former State 
land displaced, the government could take over the abandoned land without compensation 
and distribute it to the public through the agrarian reform.

Under Article 2 of the MPR Decree No. IX / MPR / 2001 on Agrarian Reform and Natural 
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Resources Management, the agrarian reforms  is intended to restructure the acquisition and 
utilization of agrarian resources to make it more just, sustainable, and welfare of the people 
in an effort to create a state welfare  due to the the welfare state, the state should give priority 
to the interests of the people (the public), participate actively in social interaction so that the 
social welfare of all people is maintained. Joyo Winoto interpret agrarian reform is a reform 
within the framework of the mandate of the constitution, politics, and legislation to bring 
about justice in the control, ownership, use, and use of land, coupled with access reform.

D. REGULATION OF UTILIZATION OF LAND RESERVES STATE GENERAL 
ORIENTED ON JUSTICE THEORY UTILITARIANISM
Article 16 Head of BPN Regulation No. 5 of 2011 stated that the designation of control, 
ownership, use, and utilization of the State General Land Reserves (TCUN) utilized for the 
benefit of society and the state through: the agrarian reform program; the allocation of the 
country’s strategic program; and the designation of reserves other countries, carried out by 
the Head of BPN on technical considerations National Team Control and Utilization of Land 
Displacement (National Team). National Team technical considerations are based on the 
National Strategic interests; General Spatial Plan; TCUN wide circumference measurement 
results; and the suitability of the soil and the carrying capacity of the area for each type of 
designation.

Here there was a fight between the interests of the community around the gardens, plantation 
companies and the government, which led to the lengthy process of allotment allocation 
TCUN (abandoned plantation land). This can be seen in the Decree of the Head of National 
Land Agency No. 174 / KEP-23.3 / VII / 2014 which establishes the allocation of land use 
state derived from the right to cultivate abandoned located in the village Kuimasi, district 
Fatuleu, Kupang, East Nusa Tenggara province, utilized for the benefit community and state 
through agrarian reform and programs country strategic area of   449.7065 hectares. Up to 
2015 of 47 Decree of Abandoned Land Determination Not Sued area of   30674.79 hectares, 
the newly issued Decree 3 of Abandoned Land Reforms area of   1314.546 hectares, as can 
be seen in Table 1 below.

Table 1
Abandoned Plantation Land Reforms Progress 2015

Derelict 
Land Area 
Indicated 
Year of 

2010 (Ha)

SK Determination 
of Abandoned Land 

until Year 2015

SK of Determination 
of Abandoned Land 

Not Sued

SK of  Neglected
Land Utilisation

Amount 
of HAT

Size 
Neglected 
Land (Ha)

Amount 
of HAT

Size 
Neglected 
Land (Ha)

Amount 
ofHAT

Size 
Neglected 
Land (Ha)

4,8 Juta 114 74.125,99 47 30.674,79 3 1.314,546

Given the power of plantation companies so big, Government Regulation No. 11 Year 2010 
jo Head of BPN Regulation No. 5 of 2011 to give room for interpretation provisions of 
utilization can potentially cause BPN not implement agrarian reform, but rather to guarantee 
rights to land for plantation companies or make it as a government asset. This can be seen 
in the Decree of the Head of National Land Agency No. 5.1 / KEP-23.3 / I / 2014 which 
establishes the allocation of land use rights of the former lease area of 897 hectares, in 
Nagekeo district, East Nusa Tenggara province, by 60.8% utilized for the benefit of the 
country through the country’s strategic program, sebagaiman shown in table 2 below.
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Table 2
Land allotment of the State General Reserve 2015

Nomor SK 
Kepala BPN

Location Allotment
State Public Reserve Land

Agrarian 
Reform (Ha)

Country 
Strategic 

Program (Ha)

State Reserve 
(Ha)

5.1/KEP-
23.3/I/2014

Kab. Nagekeo 
Prov. NTT

351,51 
(39,2%)

545,49 
(60,8%)

____

174/KEP-
23.3/VII/2014

Kab. Kupang 
Prov. NTT

449,7065 ____

424/KEP-
23.3/XI/2015

Kab. Batang 
Prov. Jateng

79.841 ____ 10

Source: Ministry of Agrarian Spatial / BPN

Settings utilization TCUN in Government Regulation No. 11 Year 2010 jo Head of BPN 
Regulation No. 5 of 2011 is not coherent with the principles of the social function of the 
right to cultivate because it could potentially be a means to realize the non-redistribution 
and rekonsentrasi ground, which caused the realization of optimizing exploitation, use, 
and utilization of plantation land. Settings utilization of land in the former plantation 
HGU displaced only oriented to the interests of the plantation companies, but it ignores 
the interests of society, and the preservation of the environment (balance production and 
conservation). The setting state land utilization of abandoned estates oriented restructuring 
of usage, utilization, control and ownership of agrarian resources, especially soil that ensure 
fairness and sustainability of the improvement of people’s welfare.

Government Regulation No. 11 Year 2010 jo Head of BPN Regulation No. 5 of 2011 open 
space competition between the financiers, the community around the gardens and the (local) 
government over land in the former plantation HGU neglected, such as the case of former 
state land utilization of plantation HGU Tratak in Batang district. Allotment policy TCUN 
former plantation HGU Tratak utilitarianism refers to a theory of justice for the rights of 
farmers who are members of the organization Omah Tani on TCUN reduced for the benefit 
of the Government of Batang. Minister of Agrarian Spatial / Head of BPN stipulates that the 
designation of the former State General Reserve Land leasehold No. 1 / Rod on behalf of 
PT. Plantation Company Tratak + 89.841 ha area located in the Village District of Bandar 
Batang Tumbrep pendayagunaannya used for agrarian reform or the public area of   79.841 
hectares and reserves + Other Countries + 10 hectares area. However, in practice the Head of 
the District Land Office Batang set to be redistributed to the candidate receiving only an area 
of   75.56 hectares while the remaining area of   4.281 hectares dedicated to land conservation, 
such as the planted trees are not felled, commensurate rivers, roads, protected areas, and the 
field. While the land designation of the former plantation HGU Tratak to other state reserve 
land area of   95000 m2 has issued three certificates for agricultural use rights on behalf of the 
Government of Batang. The allotment of the land for agriculture in accordance with Batang 
District Regulation No. 7 Year 2011 on Spatial Planning Batang Year 2011-2031. While 
other state reserve land measuring 5000 m2 still level negotiations between the Land Office 
and the Government of Batang. Composition allotment of land in the former plantation 
HGU Tratak can be seen in Table 3 below.
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Table 3
Composition for TCUN Former HGU Plantation Tratak

No Instansi  Agrarian Reform Reserve for the State

1 Proposed 
by Local 
Government

400 Farmers who 
are members of the 
organization Omah Tani: 
56.8410 Ha

25.59990 Ha is intended:
• Vocational Agriculture,
• Sports field,
• The nurseries rare and 

laboratories,
• Public cemetery,
• Place of worship,
• Market crops,
• Relocation of natural 

disasters,
• PD Muhammadiyah,
• PD Nahdlatul Ulama 

and PM Tazaka
2 BPN RI Farmers : 79,841 Ha Batang Regency : 10 Ha
3 Land Office of . 

Batang
Which redistributed area 
of 75.56 hectares to 425 
families, with an area of 
1301 m2 to 3785 m2

Batang regency: 95000 m2
5000 m2 still level 
negotiations

4.281 hectares dedicated to 
land conservation, such as the 
planted trees are not felled, 
commensurate rivers, roads, 
protected areas, and field

On one side of the abandoned plantation land utilization regulation, the non-redistribution 
and land rekonsentrasi oriented equity theory of utilitarianism, coherent with the principles 
of fair efficiency in the administration of the national economy adopted Article 33 (4) 
1945. The efficiency of justice is the principle of the market economy system oriented 
individualism. Justice is based on the principle of efficiency is intended to maximize the 
results of the plantation sector for export. To realize these goals, estate lands distributed 
only to those who are able to cultivate the land efficiently, ie large-scale planters. From their 
hands plantation yields to the maximum obtainable to generate income that can be used to 
implement pembangungan.

On the other hand regulatory utilization of farmland abandoned such that the non-
redistribution and rekonsentrasi land, is not coherent with Article 33 paragraph (3) of the 
1945 Constitution, which gave a mandate to the state to realize the overall prosperity of the 
people, by implementing equitable distribution of benefits of land for people.

Based on the opinion of Lon Fuller their two contradictory ideologies in Article 33 UUD 
1945 which led to the collapse of law plantation realize the optimization of the plantation 
business. Although abandoned plantation land utilization regulation oriented equity theory of 
utilitarianism has a grounding foothold in Article 33 paragraph (4) of the 1945 Constitution, 
remain valid, have no legal basis as opposed to the second principle of Pancasila. Sila ‘Fair 
and Civilized Humanity’, which implies the right to land intended for humans who carry 
out his humanity, which carry out essentially as a human being (monopluralis) optimally, 
namely the realization of the ‘whole person’.
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Abandoned plantation land utilization regulation oriented utilitarianism theory of justice, 
which only put the interests of plantation companies and ignoring the interests of the 
community, is not justified by the flow of legal philosophy of idealism. According to Hegel 
impetus default of individuals to form a group or association, which, although in the first 
instance the pursuit of the interests of private, but also pay attention to the common goal of 
society, since the purpose of the community is relatively wider and more general in nature 
rather than individual goals.

According to the doctrine of Thomas Aquinas, abandoned plantation land utilization 
regulation-oriented non-redistribution and land rekonsentrasi be incorrect because it ignores 
the good of society and discriminatory against the people, so that regulatory policy is not 
valid because contrary to the moral law of nature and of God.

Abandoned plantation land utilization regulation-oriented non-redistribution and land 
rekonsentrasi not justified by the law that embraces progressive ‘ideology’; law that pro-
justice and pro-people laws. With this ideology, the dedication of the President and the 
Minister of Agrarian and Spatial Planning / Head of BPN is supposed to perform recovery 
operations on agrarian injustice or eliminate the inequality of land tenure. Regulation of these 
policies shows the dedication of President and Minister of Agrarian and Spatial Planning / 
Head of BPN actually perpetuate injustice in the form of agrarian land tenure concentrative.

E. SETTING FORMER STATE LAND UTILIZATION OF ABANDONED 
PLANTATION BASED AGRARIAN REFORM
The state has a responsibility to provide access to the community, especially poor farmers, 
namely access to land and other natural resources as well as access to the supporting 
instruments. Access to land and other natural resources is the responsibility of the state 
because given access to land and other natural resources is currently dominated by the 
owners of capital and even foreign investors. Social welfare can be measured from the 
land ownership and control of land controlled by the then utilized and managed properly 
to support human life. In order to utilize and manage the land and other natural resources, 
the state is also responsible for providing access to capital, for example by allocating large 
budgets to agriculture, low interest loans da software, and subsidies to rice production 
facilities. In addition to capital, the state can also provide modern technology and guarantee 
ceiling prices of agricultural products, and the means of modern technology to agriculture.

To realize agrarian reform then abandoned plantation land utilization regulation includes 
three aspects, namely: (1) the designation of control, ownership, use, and utilization-oriented 
TCUN land redistribution; (2) equitable land redistribution; (3) post-legalization community 
empowerment assets.

1. Appropriation Control, Ownership, Use, and Utilization TCUN Oriented Land 
Redistribution

Based on the two indicators of the principle of the social function of the concession, 
namely (1) the intensity of use / utilization of land for plantation, (2) the orientation of 
the utilization / utilization of land realization of balance fulfillment of interests between 
shareholders HGU Plantations, society, and the preservation of the environment (balance 
production and conservation) , then it should adjust the allocation of control, ownership, 
use, and utilization TCUN prioritized to be utilized for the benefit of society through 
the agrarian reform program. After the redistribution to the community through agrarian 
reform, if still available new TCUN allocated for the country’s strategic program; and 
the designation of reserves other countries.
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Setting mechanism of the former plantation land utilization displaced directed to realize 
agrarian reform with land redistribution is justified by the law that embraces progressive 
‘ideology’; law that pro-justice and pro-people laws. Setting mechanism of the former 
plantation land utilization displaced oriented land redistribution can restore the injustice 
of agrarian or eliminate the inequality of land tenure.

TCUN utilization mechanism for setting ex-oriented plantation land redistribution is 
an instrument to equalize land ownership. This is in accordance with the principles 
of justice John Rawls, social and economic inequality must be arranged such that it 
becomes the greatest value for those who are most disadvantaged and everyone was 
given the same opportunity. The principle of fairness ordered when there is inequality 
of opportunity then the party that have fewer opportunities improved his chances, and 
the excessive level of savings must be balanced reduce the burden on the parties to bear 
hardship. This means that land which had revoked his concession can be the object of 
reform to be distributed to farmers around the garden or given to any legal entity which 
embodies the spirit of togetherness as a cooperative.

According to James Putzel experience in Asian countries show redistributive land 
reform was instrumental in realizing the people’s welfare, as quoted below

Redistributive land reform played an important part in the rapid growth experiences 
in South Korea and Taiwan after World War II and an equally central role in the 
communist victories in China in and Vietnam. It could be argued that redistributive 
land reforms in China played an important part in why that country achieved vastly 
superior performance in the reduction of poverty than did India the country to 
which it can be most meaningfully compared. A generation later new redistributive 
reforms in China and Vietnam heralded their gradual transformation to market 
economies and sparked a rapid rise in agricultural productivity. The reforms that 
underpinned the rise of capitalist economies in Northeast Asia have too often been 
forgotten or dismissed as irrelevant to the rest of Asia and the developing world 
as measures achieved only through US intervention and a unique combination 
of historical circumstances. While those reforms were conditioned by historical 
circumstance, they nonetheless hold valuable lessons for the future, as do the partial 
land reforms in parts of India and the Philippines.6

2. The Fair Land Redistribution

To realize the people’s welfare indicators, namely natural resources for the benefit of 
people and the level of equitable distribution of the benefits of natural resources for the 
people, the land redistribution can be guided by the Government Regulation No. 224 of 
1961 on the Implementation of Land Distribution and Provision of Compensation. The 
success rate of agrarian reform in achieving its goals will be largely determined by the 
success in operating assets reform and provide access to the beneficiaries (the subject of 
agrarian reform) is appropriate. Therefore, the determination of the subject of agrarian 
reform is a strategic step that must be studied carefully by the appropriate criteria and 
mechanisms careful selection.

In general it can be said that the general criteria of the subjects of agrarian reform is 
the poor who are farmers, agricultural laborers, small farmers, as well as other poor 
residents nonpetani, either close to the agrarian reform maupan objects that are far 
outside of the object of agrarian reform. Determining the subject of this agrarian reform 
needs to pay attention to the general provisions as follows.

6 James Putzel, op.cit. 
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a.  Based on justice.
b.  Non diskkriminatif, whether based on gender, ethnicity, race, religion, class, and so forth.
c.  The determination involves the participation of civil society.
d.  Organized mechanism of consultation or agreement.
e.  Identified or proposed by the smallest aadministrasi unit or nearby.
f.  Attention to aspects of accuracy and effectiveness targets, such factors as age, type 

of business, type of work, and so forth.

 To ensure that the object and subject of agrarian reform to meet the requirements in 
accordance with the action plan of agrarian reform, the necessary steps pre-distribution 
of land as follows:
a.  Identification and validation of the object, the availability of subject and object 

intrastruktur suitability, feasibility, and sustainability (sustainability).
b. Structuring the use and allocation of plots by observing kessesuaian with spatial, 

environment and consider the aspirations of the people. Structuring mechanisms can 
be through activities, such as land consolidation pattern, intrastrukutr preparation, 
allocation of activities (agriculture and non-agriculture).

c.  Strengthening land rights
d.  Planning the construction of production facilities and infrastructure, such as roads, 

irrigation, management of agricultural products, markets, water supply, electricity, 
social services or public facilities, and others.

 The success of agrarian reform is also determined by the character of the subject of 
agrarian reform, which can be done by strengthening the legal guarantee, namely:
a. The mechanism of strengthening land rights based system of land law in force.
b. The rights granted for the first time a temporary or conditional (among others, can 

not be transferred).
c. When subjects demonstrated performance in managing their land productive, given 

the increase in land rights to be definitive.
d. If the subject does not show good faith in managing the land, the land is repossessed 

by the State.

3. Community empowerment Post Legalization Assets

To develop indicators on optimizing the utilization / utilization of land for plantation, 
the redistribution TCUN be followed by access reform. Access Reform is a process of 
providing access for the public (subject to agrarian reform) to everything that allows 
them to develop the land as a source of life (the economic-political participation, capital, 
markets, technologies, assistance, building capacity and capability). This is a follow 
up to those assets which include strengthening institutional reform embodied in the 
establishment of the organization continued with the improvement of infrastructure, 
training, counseling, financing and marketing are supported by the relevant parties in 
order to improve the welfare of farmers.

To develop indicators on the optimization of land use in the setting of post-legalization 
community empowerment can refer to two laws governing access reform, namely Law 
No. 41 of 2009 on the Protection of Sustainable Food and Agricultural Land Act No. 19 
Year 2013 on the Protection and Empowerment of Farmers.

In Article 61 of Law No. 41 of 2009 declared that the government and regional 
governments must protect and empower farmers, groups of farmers, farmers’ 
cooperatives and farmers associations. Furthermore, Article 62 states that the protection 
of farmers in the form of a guarantee:
a. Prices of essential food commodities are favorable.
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b.  Acquire the means of production and agricultural infrastructure.
c.  Agricultural marketing staple food.
d.  Prioritization of domestic food crops to meet national food needs.
e.  Compensation due to crop failure.

According to Article 63 of Law No. 41 In 2009, the empowerment of farmers include 
institutional strengthening of farmers; education and training to improve the quality of 
human resources; facilitation of sources of financing / capital; granting credit assistance 
agricultural land holdings; formation for Farmers Bank; the provision of educational 
and health facilities of farm households; and / or the provision of facilities for access to 
science, technology, and information.

Pursuant to Article 63 of Law No. 41, 2009, in order to acces the implementation of 
reform, especially in terms of access to instruments supporting land or agricultural land 
can be formed a special bank for the implementation of the reform program acces. In 
Article 65 it is stated that in line with the establishment of the Bank for Farmers referred 
to in Article 63 letter e established microfinance institutions in the field of agriculture 
both conventional and Islamic form at the district / city and / or province. In forming 
micro-financing institutions in the fields of agriculture, the Minister shall coordinate 
with the relevant ministers, government agencies, and local governments. The source 
of funding for the establishment of micro-finance institutions take advantage of: (a) 
funding from the Government and local governments as a stimulant; (b) fund social and 
environmental responsibility of business entities in accordance with the provisions of 
the legislation; and / or (c) of public funds.

According to Article 3 of Law No. 19 In 2013 the protection and empowerment of 
farmers aim to:
a. Farmers realize the sovereignty and independence in order to improve the welfare, 

quality, and a better life;
b. Agriculture provides the infrastructure and facilities required in developing 

Farming;
c. provide certainty Farms;
d. Farmers protect from price fluctuations, high cost economy practices, and crop 

failure;
e. improve the ability and capacity of Farmers and Institutional Farming Farmers in 

running a productive, progressive, modern and sustainable; and
f. develop institutional financing which serves the interests of Agriculture Farming.
The farmer protection strategy done through (a) infrastructure and production facilities 
Farms; (b) certainty in business; (c) Agricultural Commodities prices; (d) the abolition 
of the practice of high economic cost; (e) indemnity crop failure due to extraordinary 
events; (f) early warning systems and the impact of climate change; and (g) Agricultural 
Insurance. Protection farmers strategies to points d and f are given to farmers in general, 
while the farmer protection strategies for points a, b, c, e, and g is, under Article 12, 
paragraph (2) of Law No. 19 in 2013, was given to:
a. Sharecropper crops landless Farming and most comprehensive work on two (2) 

hectares;
b. Farmers who own land and do business of producing food on the land area of   2 

(two) hectares; and / or
c. Horticultural farmers, planters, or small-scale farmers in accordance with the 

provisions of the legislation.

To support farmers protection strategy, the Government and Local Government in 
accordance with the authority responsible for providing and / or managing farm 
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infrastructure and production tools. Agricultural infrastructure include the following: 
(a) the Farm, the production, and rural roads; (b) dams, dams, irrigation canals, and 
ponds; and (c) the electricity network, warehousing, port and market. 

While agricultural production means at least includes (a) seeds, seedlings, feeder cattle, 
fertilizer, pesticides, feed, and animals drugs in accordance with quality standards; and 
(b) appropriate tools and machinery Agricultural quality standards and site-specific 
conditions.

The Strategy Farmer Empowerment through education and training; extension and 
advisory services; system development and marketing of the means of Agriculture; 
consolidation and assurance Agricultural land area; the provision of financing and 
capital facilities; ease of access to science, technology, and information; Farmers and 
Institutional strengthening.

To realize the two indicators of the principle of the social function of the concession, 
namely (1) the intensity of use / utilization of land for plantation, and (2) the orientation 
of the utilization / utilization of land realization of balance fulfillment of interests 
between shareholders HGU Plantations, society, and the preservation of the environment 
(a balance of production and conservation), then based on the principle of Weber’s 
bureaucracy and the general principles of good governance are in Law No. 28, 1999 
(legal certainty, the orderly administration of the state, professionalism), a mechanism 
for setting utilization of land in the former derelict plantation HGU consists of:
a.  BPN with authority to redistribute land The former plantation HGU displaced and 

issue certificates.
b.  Government and / or the regional government with the authority to empower 

recipients redistribution, which include:
1)  Development of infrastructure.
2)  Mentoring.
3)  Ensuring availability of production facilities at an affordable price.
4)  Formation of peasant bank for financing agricultural activities.
5)  Facilitate the establishment of Farmer Owned Enterprises.

F. CONCLUSIONS
1.  The setting of abandoned farm land utilization mkoheren with the principle of the 

social function of the concession, as it could potentially be a means to realize the non-
redistribution and land rekonsentrasi.

2.  To realize agrarian reform, land utilization, the regulation mechanism of the former 
derelict plantation HGU consists of:
a. BPN with authority to redistribute land estates abandoned and issue certificates.
b. Government and / or the regional government with the authority to empower the 

recipient redistribution
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FOREST FIRE AND THE ASEAN ECONOMIC COMMUNITY’S 
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ABSTRACT

Despite recent outbreaks, fires in Indonesia are three-quarters lower in 2016 (16,128 fire alerts 
through September 18, 2016) compared to 2015 (61,819 alerts as of September 18, 2015).These 
reductions are likely the result of weather conditions and the policy changes implemented after 
last year’s record-breaking fire season.The actions taken in the wake of last year’s disastrous 
fire season and the favorable weather conditions put Indonesia at a good starting point, but 
it will take government, companies and local communities working together to make lasting 
changes. However, human being and living quality of their global community very depends 
on environmental condition. Then, various policies, regulation managements, law enforcement 
and technical supervision are conducted in attempts of biological environment conservation. 
In the same times, Hermawan Kartajaya reminded that the single market initiated by the AEC 
is potentially more dangerous than the AFTA (ASEAN Free Trade Area) and CAFTA (China-
ASEAN Free Trade Agreement). He stated that if AFTA and CAFTA are concerned only with 
flow of goods, but AEC covers free flow of goods, people, services and money (capital and 
investment). However, a single market of such the ASEAN Economic Community (AEC) style 
gives a complex homework in ecological sector. Purpose of the writing is actually to show 
challenges that should be addressed when AEC establishes a single ASEAN market, especially 
be related to forest fire’s phenomenon. Results of the study showed that environmental crime 
named forest fire and the single ASEAN market has, consciously or not, created a new myth called 
rationality of commodity efficiency. Horkheimer and Adorno in their ‘enlightenment dialectic’ 
explained that efficiency, in economic, is a principle of market surpassing all kinds of feudal and 
religious restrictions. Thus, rationality is equated with efficiency. When efficiency is applied in 
dynamics of capitalist economy, then the entire field of human life is considered a commodity. 
Consequently, reification is in effect, namely when everything is a commodity so people is no 
longer enjoying but consuming and consuming without building any social relationships in a real 
sense. At such nadir, ecological damage is inevitable or it is even considered a reasonable price 
worth paying.   

Keywords: forest fire, environmental crime, AEC. 

A.  INTRODUCTION
Last year, the cyclical climate phenomenon known as El Niño caused dry conditions that 
allowed fires to spread uncontrollably across Indonesia. These fires begin as small blazes 
lit to cheaply clear land for agriculture, but every year many grow beyond a manageable 
scale. This year, Indonesia is seeing wetter-than-usual conditions caused by La Niña that 
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could shorten the dry fire season and help firefighting efforts. Heavy rains have already 
extinguished a recent fire outbreak in Riau, providing relatively swift relief from toxic haze.

Despite recent outbreaks, fires in Indonesia are three-quarters lower in 2016 (16,128 fire 
alerts through September 18, 2016) compared to 2015 (61,819 alerts as of September 18, 
2015)5. They’ve been remarkably sparse in Central Kalimantan and South Sumatra provinces, 
which had the highest numbers of fires last year. Last year’s fires also emitted catastrophic 
amounts of CO2, as 40 percent of the blazes burned on carbon-rich peatland. This year, that 
portion is down to 28 percent.

Last year’s fire season catalyzed the strongest response to fires yet, but the current strategies 
remain short- term and costly. Global Forest Watch Fires data show that while the total number 
of fires this year is lower than last, fire risk continues to rise. In the same times, Indonesian 
forest territory reaching 99.6 million hectare is promising a great resource in facing of the 
ASEAN single market. However, a single market of such the ASEAN Economic Community 
(AEC) style gives a complex homework in ecological sector. For example, Global Forest 
Watch Fires has detected over 127,000 fires across Indonesia last year (2015), the worst 
since 1997. Many of these fires were the result of clearing forested peatlands to make way 
for plantations of commodities such as palm oil. Much of the clearing and burning has been 
financed by small- and medium-sized investors. Peat stores some of the highest quantities 
of carbon on Earth and also emits methane resulting in up to 200 times more damage to the 
global climate than regular fires of a similar extent6. The smog is especially toxic.

As a result of these fires, toxic smog has enveloped a wide area across Indonesia, Malaysia 
and Singapore, reaching as far as Thailand and the Philippines, closing schools, disabling 
airports, and forcing six Indonesian provinces to declare a state of emergency. Haze from 
this year’s fires likewise caused more than 500,000 cases of haze-related respiratory illnesses 
in Southeast Asia and resulted in the deaths of at least 19 Indonesians. Many more will die 
from the longer term impacts of breathing the foul air for weeks on end. All told, more than 
40 million Indonesians have been affected7.

Observing dialectic of the clearing and burning has been financed by small and medium 
sized investors for increase economic products is actually not a new discourse. Long ago, 
such liberalization and free competition conditions had actually been reminded by thinkers 
of Critical Philosophy. For example, Horkheimer and Adorno with their book, dialectic 
der Aufklarung, published firstly in 1944 provided in-depth critique on ‘commodity’ and 
‘economic efficiency’.8 As rationality of capitalism theory says ‘let the market work, because 
the market creates the most pure efficiency’, then a new myth comes, equating rationality 
with efficiency. Inefficient product will be eroded and destroyed in a market field. At a later 
stage, all areas of human life would be commodities. All values are commodities meaning 
that the real value vanishes, and production is no longer to meet needs, but to bring new 
needs that are created continuously for the sake of production growth.9

5 Arief Wijaya, Susan Minnemeyer, Reidinar Juliane, Octavia Aris Payne and Andres Chamorro, ‘After 
Record-Breaking Fires, Can Indonesia’s New Policies Turn Down the Heat?’, World Resources Institute, 
Indonesia Forest Fires Release, September 19, 2016, p.1

6 Nancy Harris et.al, ‘With Latest Fires Crisis, Indonesia Surprisses Russia as World’s Fourth-Largest Emitter, 
World Resources Institute, October 29, 2015, p.1-3.

7  Nancy Harris et.al, ‘With Latest Fires Crisis, …ibid. p.3
8 Franz Magnis-Suseno, Dari Mao ke Marcuse, Percikan Filsafat Marxis Pasca-Lenin, lih “Teori Kritis Marx 

Horkheimer dan Theodor Wiesengrund Adorno” (From Mao to Marcuse, Sparks of Marxist philosophy of 
Post-Lenin, cf. "Critical Theory of Marx Horkheimer and Theodor Adorno Wiesengrund)(Jakarta: Gramedia 
Utama), p. 203-249

9 Franz Magnis-Suseno, ‘Aktualitas Filsafat Kritis’ (Actuality of Critical Philosophy), Makalah Kuliah Umum 
PDIH UNDIP, Semarang, 8 December 2014, p. 2
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On the Markplus Conference 2015, Hermawan Kartajaya reminded that the single market 
initiated by the AEC (ASEAN Economic Community) is potentially more dangerous than 
the AFTA (ASEAN Free Trade Area) and CAFTA (China-ASEAN Free Trade Agreement). 
He stated that if AFTA and CAFTA are concerned only with flow of goods, but AEC covers 
free flow of goods, people, services and money (capital and investment).10However, a more 
anxious thing than the readiness of Indonesia and other ASEAN countries to participate in 
the AEC’s single market relying on ‘commodity’ and ‘economic efficiency’ as main weapon 
is ecological aspect. When production is growing rapidly, needs are no longer limited. Raw 
materials of the production are taken from nature and consequently, it can reduce ecological 
balance for sure. Moreover, there is no any jointly agreed regulation of ASEAN ecological 
preservation. It creates ‘a vacuum space’ enhancing potential of environmental damages 
when the ASEAN single market is in effect. The abundance of Chinese products in early 
periods of CAFTA with their very competitive prices is, again, a real example of the presence 
of such threat to ecology.  It is, of course, a logical thing to ask  ‘how can the Chinese product 
dominate various parts of the world with their relative low prices? In fact, the answer is their 
very efficient process of mass production process. Word ‘efficient’ here is referred to too lose 
environmental regulations, and weak law enforcement in China, so that it enables Chinese 
producers to get low cost of production. It means efficiency as a component of competitiveness 
is, in fact, requiring a sacrifice, namely ecology. One of sacrificed ecologies is serious air 
pollution in China as showed in Benxi Town.11 Navarro’s record stated that, at one time, the 
center of heavy industry had burnt about 7 million tons of coals per year, and it produced more 
steels per capita than other towns in China. Furthermore,  the Benxi town had ever disappeared 
from satellite imaging because of very thick smog and carbon covered sky of China.12

When we highlight the ecological aspects of Indonesia, new analysis reveals even more 
troubling news about Indonesias fires crisis. Emissions from this year’s (2015) fires have 
reached 1.62 billion metric tons of CO2—bumping Indonesia from the sixth-largest emitter 
in the world up to the fourth-largest in just six weeks. The analysis from Guido van der 
Werf with the Global Fire Emissions Database also reveals that: Emissions from Indonesia’s 
fires alone are approaching the total annual emissions of Brazil. Indonesia’s current total 
emissions hover around 760 Mt CO2 (excluding land-use change), meaning the fires alone 
have tripled Indonesia’s entire annual emissions. Indonesian fires during 38 of the past 56 
days (as of October,26) have released more greenhouse gas emissions than the entire U.S. 
economy on those days.

Such conditions are contemporary reality of imbalanced pendulum of ecological and fairness 
equilibrium. If all of them are submitted to mechanism of the ASEAN single market, then 
a question arises: will the deep ecology and justice for future generations (Intergeneration 
Justice) attain a chance? This is a focus of the article discussing the law as not only a technical 
knowledge but also ethical knowledge as AEC opens the ASEAN single market. As woods 
and forest are spread and their wealth is exploited, a question arises: is the law being a 
human ethical conversation yet to produce justice, and the base is interests of civilization? 
If such things are still used as a reference, then the law must be pursued progressively. 
Consequently, the law must arrive at a radical demolition to assumptions considered fixed so 
far of the law. It is time to put the law to be not only there to check on fairness, but it should 
produce justice, fairness and, new kind of justice even, namely an intergeneration justice.

10 Hermawan Kertajaya, Markplus Conference 2015: ‘Indonesia WOW!’, Jawa Pos, 11 December 2014, p. 7
11 Benxi is located in eastward mountains range of Lioning Province. The town is a center of raw materials for 

important industries, namely iron and steel, coals, construction materials and chemical products. Population 
of Benxi was 1.5 million people and for last decade, it was one of the 17 biggest towns in China. http://www.
chinacp.com/eng/cpcities/co_benxi.html

12 Peter Navarro, Letupan-letupan Perang China Mendatang (The Coming China Wars), (Jakarta: Elex Media 
Komputindo, 2008),p.49
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B.  PROBLEM STATEMENT
Problem statement of the article is focused on criticism of the maximum utilization of 
Indonesian forest resources in the ASEAN Economic Community arena which is considered 
to be potentially trapped at reification and put aside the concept of Deep Ecology. Welcoming 
the new era of national leadership that is paying more attention to Indonesian forest resource 
in the face of the AEC, a criticism regarding to potential ecological damage  (forest fire) is 
worthy proposed as a balancer of pendulum of the planned rapid economic activities.

C.  RESULT AND DISCUSSIONS
This year, that portion is down to 28 percent. These reductions are likely the result of weather 
conditions and the policy changes implemented after last year’s record-breaking fire season. 
New and emerging preventive policies and law enforcement measures on the ground may 
also be helping to fight fires this season. Indonesia President Joko Widodo has taken several 
steps on that front, including extending a moratorium on new permits on primary forest and 
peatlands and establishing the Peatland Restoration Agency to restore hydrology—raising 
the water table back to the levels they were before the land was drained to reduce the soil’s 
flammability—on peatlands across the country to prevent future burning. He’s also endorsed 
a policy to demote local police and army chiefs who fail to prevent fires—the police prepared 
cases against 454 individuals and arrested 85 last month— and continues to advocate the 
One Map initiative to gather all land-use data in one place. That map will help resolve 
differences that often cause conflicting licensing, land disputes and difficulty tracking down 
those responsible for forest and land fires13.

Companies are also being held accountable for their part in last year’s fires. The Ministry of 
Environment and Forestry recently fined oil palm producer PT National Sago Prima a record 
Rp1.07 trillion ($81.1 million) and a South Sumatra appeals court found pulp and paper 
supplier PT Bumi Mekar Hijau guilty and fined them Rp79 billion ($6 million). The Ministry 
has also sanctioned 30 companies, temporarily revoking licenses from those found guilty, 
and is suing 10 more. The contrast to past failed efforts to hold companies and individuals 
accountable sends a signal that companies better clean up their act14.

In the same times, Indonesian forest territory reaching 99.6 million hectare is promising a 
great resource in facing of the ASEAN single market. But a single market of the ASEAN 
Economic Community (AEC) style intended to create a single market of ASEAN is 
consciously or not, in the eyes of critical philosophy, bringing with it a new myth called the 
rationality of commodity efficiency. Horkheimer and Adorno’s dialectic of enlightenment15 
explains that, according to economic, efficiency is the law of market replacing all kinds 
of feudal and religious restrictions. Then, rationality is equated with efficiency and as the 
efficiency is applied in the dynamics of capitalist economy, the entire field of human life is 
a commodity. Human beings are no longer free and equal, but they will be stratified in the 
process of modern economy as upper class and lower class. Furthermore,  Horkheimer and 
Adorno suggested that decisions for human being are taken by hierarchy starting from trade 
associations to national government, and of course, in a private room (domestic domain) 
by mass culture system taking over the last inner urge of an individual. In this position, the 
individual is forced to consume what is offered to them.16

13  Arief Wijaya, et.al., ‘After Record-Breaking Fires,…Op.Cit., p.2
14  Arief Wijaya, et.al., ‘After Record-Breaking Fires,…Ibid., p.2
15  The relevant original book title is Dialektik der Aufklarung (1944) and its English version was published with 

title Dialectic of Enlightenment (1947) by Querido Amsterdam.
16 Max Horkheimer, Theodor W. Adorno, Dialektika Pencerahan, Mencari Identitas Manusia Rasional, translated 

by Ahmad Sahidah from book Dialectic of Enlightenment,(Jogjakarta: IRCisoD, 2014), p. 346
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Horkheimer and Adorno reviewed further that  production is no longer to meet the needs, 
but to raise new needs continuously for the sake of  production growth. Then, what so-called 
reification17 comes, namely when all things are converted into commodity, people are no 
longer enjoying a product or service, but they make many consumptions for the sake of 
consumption itself18 without building social relationships in a real sense. In this case, what is 
happened is someone else being a means of meeting the needs of an expanding consumption 
of egoism. The pride is no longer measured by a real achievement (to be-Erich Fromm), but 
by capability to consume (to have-Erich Fromm). A new myth is shaped, namely the belief 
of capitalist society that their pattern of capitalist society will bring a rational and humane 
human life into reality.19

Focus on the AEC context, phenomenon of such single market is presumably inseparable 
from the new rationality and human values   brought by the new myth. At such point, the 
AEC creates a cause of criticism target by c ritical philosophy. Restrictions removal for 
efficiency taking the forms of free market, class stratification in the establishing economy 
as well as a new myth cultivated in mind of  ASEAN community raises a ‘problematic’ 
side that a reminder and warning is crucial. Of course, such reminder should not only in 
the realm of thought, but it must penetrate deeper in practical level. It has been known that 
the historical background of criticism philosophy was developed within Karl Marx’s style 
of thinking. Through his exposition, Marx wanted to say that philosophy should not just 
to stay in the mind, but it should criticize reality.20 In the end, the critics would be able to 
‘burn’ problems hidden in the reality. Further, practical change can be initiated. By similar 
statements, Horkheimer with his critical theory revealed that philosophy should focus on 
things considered negative, conflicting, o r  to look from perspective of the bottom, thus 
gaining greater truth and bring a movement of change.21

A problematic side of the contemporary reality around the passing of the AEC is no any 
commitment about ecological treatment has been signed yet. In fact, the ecology is a ‘large 
container’ within which economic activity of the single market is run. It was not happened as 
the opening of European Economic Community (EEC). Thigh regulations on environmental 
ethic and treatment preceded the EEC opening. Some contrary things happened in ASEAN 
region. Forest fire, the cases of importe d  B3 waste,22 reclamation of Singapore beach,23 
construction of a runway in Spratly by China by changing reef into an artificial island,24 

17 Franz Magnis-Suseno, Aktualitas Filsafat Kritis… ibid, p.2
18 Lukacs stated the condition of all lines become commodities as reification (Georg Lukacs, Karl Krosch, Antonio 

Gramsci). Franz Magnis-Suseno, Dalam Bayang-bayang Lenin, Enam Pemikir Marxisme dari Lenin Sampai 
Tan Malaka, (Jakarta: Gramedia Pustaka Utama), p. 87-204

19 Franz Magnis-Suseno, Aktualitas Filsafat Kritis… ibid,p. 2
20 Marx said, “The philosophers are only explaining world differently; the important thing is to change it”, Marx, 

Thesis 11 about  Feuerbach, NEW3, p. 7
21 Franz Magnis-Suseno, Aktualitas Filsafat Kritis… ibid, p. 2
22 Member of Parliament, Director General of Customs and Ministry of Environment performed sudden inspection 

in end of January 2012 and they  seized 113 containers/20 fits of second irons containing B3 wastes imported 
by PT. HHS from United Kingdom (89 containers) and Netherlands (24 containers). News.viva.co.id/news/
read/287121, ‘DPR Sidak Impor Sampah dari Belanda dan Inggris’. 

23 Seashore reclamation by Singapore, in addition to be categorized as marine pollution damaging marine 
ecology of Johor  Strait, Malaysia, was also indicated  to violate UNCLOS 1982. For this, Malaysia filed 
legal suit to Singapore through International Marine Court. Unfortunately, sand used in the reclamation of 
Tekong and Tuas Islands was, in fact, coming from Riau Islands traded as an attractive commodity to  the 
tender winner of Singapore’s beach reclamation. 

	 www.unisosdem.org/article_detail.php ‘Malaysia Gugat Singapura ke Mahkamah Kelautan Internasional’.
24 It is not only causing strain in ASEAN regions (Today,  Spartly islands is claimed by 8 countries (China, 

Taiwan, Philippine, Vietnam, Brunei and Malaysia), construction of a runway by China in the islands has been 
causing damages of marine ecology and removing available marine resources. JawaPos, ‘Tiongkok Bangun 
Landasan Pacu di Spratly’, Saturday, 18 April 2015, p.3
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a flood of imported low-quality goods that were not meeting national standards of Indonesia 
(SNI) as well as illegal fishing using trawlers and fish bombs destroying coral reefs,25 toxic 
smog has enveloped a wide area across Indonesia, Malaysia and Singapore, reaching as far 
as Thailand and the Philippines, all of them are pictures of efficiency without ecological 
sensitivity, especially in ASEAN regions26, Many of these fires were the result of clearing 
forested peatlands to make way for plantations of commodities such as palm oil. The 
‘attention vacuum’ to ecology of the ASEAN regions is considered worriedly to lead the 
process of ASEAN single market into reification and Shallow Ecology thought.

Fritjof Capra suggested that (Shallow Ecology is an ecology putting human being above or 
outside of nature, namely in a position of dominating nature. Thus, nature is positioned only 
as a tool with its usable value (utilitarian value) or instrumental value. Shallow ecology is 
based on technocratic individualism. As individualistic ethics is disguised behind a progress, 
rude and greedy behavior is cultivated. Followers’ attitudes of the idea on environment 
change into ‘Cowboy Ethics’.27 Illustrations of the Cowboy Ethics can be found in era of 
the Wild, Wild West. The cowboys slaughtered American Indian tribes, rummaged through 
natural lands and forests, and even almost destroyed herds of bison living wildly in savannas 
of the Indians.

It is a true picture of the outdated old paradigm that should be abandoned, but surprisingly, 
there are some attempts trying to revive it. The paradigm consists of some ideas and values 
locking the thinking with a focus of anthropocentrism.28Such the thought is, among the 
others, covering a view of the universe as a mechanical system composed of basic pillars of 
a building; the view considering a human body is a machine-like; the view that the life within 
society is a competitive struggle for the sake of existence, a belief that unlimited material 
progress can be achieved through economic and technological growth. The paradigm has 
been dominating for hundreds of years and formed Modern Western society today and exerts 
strong impact for the peaceful of the world.29 Then, is such action pattern tried to develop 
in implementation of AEC that will be in effect immediately in 2015? Of course, when 
considering excesses that had ever occurred in the Western World, we must agree to say no.

Focusing on idea of the Indonesian government in facing AEC through optimization of forest 
resources potency, then direction of the Shallow Ecology-styled idea should be changed. 
In contrast to the understanding of Shallow Ecology viewing environment as a means of 
fulfilling needs in economic optic lens, the deep ecology is a theory of environmental ethics 
based on biocentrism. The main thesis states that a human being is not just a social, but also 
ecological creature. Liek Wilardjo interpreted such view by a stating that the full meaning 
of human life cannot be found only in community, in socializing with each other, but only 
found in ecological community, in embodiment of herself/himself as an ecological being.30

25 Data of Coral Reef Rehabilitation Management Program of Indonesian Science  Institution (LIPI) showed 
that only 6,38 percent of 85,707 km2 of the coral reefs in Indonesia is categorized as excellent. The very well 
condition of coral reef was spread in 556 locations. Report of COREMAP, LIPI, 2014. 

26 In marine landscape of ASEAN region, there is a coral reef triangle called “Amazon of the Seas” covering 
territories of middle and east waters of Indonesia, Timor Leste, Philippine, Sabah-Malaysia, Papua Nugini, and 
Salomon Islands and it was approximated that 3,000 species of fishes lived in the coral reef triangle. 

 www.pusakaindonesia.org/potensi-laut-indonesia-senilai-rp-7-200-triliun/&ei=4d38X0eh&lc=id-ID&s=1 
27 Liek Wilardjo, Menerawang Di Kala Senggang(Kumpulan Tulisan Liek Wilardjo)(Reflection at Leisure Time 

[Collection of Lik Wilardjo’ Works]), (Salatiga: UKSW, 2009), p. 265-266
28 Antropocentrism is a concept centered on human being (anthropos=human being; centrum-central). Why human 

being is the central? Because human being is a creature equipped with capabilities of creation, feeling, language, 
willing and work as God permits it (instinct, logic, conscience and gauging). Liek Wilardjo, Menerawang 
Dikala Senggang…lih. ‘Antroposentriositas dan Peradaban’. p.253-254. 

29 Fritjof Capra, Jaring-jaring Kehidupan (Visi Baru Epistemologi dan Kehidupan)- Original :The Web of Life (A 
New Synthesis of Mind and Matter), (Yogyakarta: Fajar Pustaka Baru, 2002-London: Flamingo, 1997), p.15-16

30  Liek Wilardjo, Menerawang Dikala Senggang… Ibid,p. 265  
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Considering the legal conditions experiencing a ‘pull up’38 by such globalization, an impartial 
law that is not passive in its neutral condition and impartial is required. Satjipto Rahardjo 
had expressed very early that law is not only the text of rules, but it can also in tangible 
behavior. It was stated further that behavior or human action can add and change the text. 
At the empirical level, it is found that role of human in the working of the law is too great to 
ignore. The law is not what is written and said by text. Chambliss and Seidman (1971) even 
say “the myth of the operation of law is given the lie daily”. Therefore, in attempts of being 
able to see human behavior as a law, it would require a willingness to change our concept of 
the law, which is not only a rule, but also behavior.39 Therefore, the neutral behavior showed, 
in fact, by the law is actually making some parties will increasingly in ‘weak position’ within 
a fierce arena of the world driven by globalization with its free competition in all lines. For 
that reason, the law is said to be progressive because it precisely defends the weak. At the 
next level, the concept of ‘weak’ should be defined naturally, materially, and concretely. At 
this position the ecology is placed in a ‘weak position’ of the law and, in fact, it is a legal 
subject that has been ignored for long period of time without any effort to care about it. Ideas 
that have been declaring to be pro-environment so far are actually not based on ecological 
reasons but economic interests.

Therefore, perception of justice is said to have been worn (obsolete) now if there is no any 
effort of trying to find undiscovered new sources of the justice. AEC can also be said to have 
no care about justice if it only puts economic interests as a spearheading to create a single 
market. Accordingly, in effort of avoiding the AEC from exploitative practices on ecology 
in free trade of ASEAN region the fair law is required to regulate it. A Fair law is one paying 
attention to new sources of the new law for achievement of the justice. It is important to 
organize a transition from the day to the next, namely justice for future generations.

A critique directed to higher education seems also necessary, when curriculum of law school 
has not arrived yet at a study on the rights of future generations (Intergenerational Justice). 
In other words, is position of the future generations as a source of future legal justice (a new 
source of the justice) taken into account when competition with all freedoms is held on each 
side of life? Or is the current law used only in utilitarian matter and deplete all available 
resources, yet democratically (sound of many people) it is desirable?

At the culmination of it, a notion of Yuswohady about five precepts to win competition 
in the arena of AEC40 is worthy to ponder. Creative and struggle-powered measures are 
more emphasized for every citizen of the nation who wants to be entrepreneur rather 
than solution promoting ecological exploitation for the sake of expansion of economic 
range. It can be seen in precept 1, the use of local advantages to kick the competitions, 
businessmen should use smartly local uniqueness to win the competition. A businessman 
with the characteristics of is called a local champion. Precept 2, create local innovation 
to the make competition irrelevant, businessmen should use innovation and create a new 
market with minimal competition. A businessman with the characteristic is called a creative 
master. Precept 3, boost excellence to beat the giant, this type of businessmen takes all-out 
measures to boost quality of their products or services in order to beat the competition. A 
businessman with such characteristic is called a quality challenger. Precept 4,  build bigness 
mass through partnership, entrepreneur of this type is a small player who plays in a market 
niche, but if these small players are organized into a unity, they will have tremendous power. 

38 Adi Sulistiyono & Muhammad Rustamaji, Hukum Ekonomi Sebagai Panglima (Economic Law as a Commander) 
(Sidoarjo: Masmedia Buana Pustaka, 2009),p.29

39  Satjipto Rahardjo, Menegakan Hukum Progresif, (Enforce the Progressive Law)(Jakarta: Kompas, 2010), p.14-15.
40 Yuswohady,“Panca Sila Juara MEA”,(Five Precepts of Winning AEC),(Jakarta:Koran Sindo,2015), 5 April 

2015,p. 3

Meanwhile, with similar spirit, Arne Naess expressed a view of ecosophy,31 advocating a 
lifestyle pattern conforming to wisdom of preserving nature as a household for all living 
creatures. In this case, the ecosophy and ecology are ‘tweedledum and tweedledee’  with 
Environmental Holism. Followers of Environmental Holism according to a study by Liek 
Wilardjo are doing movements and thoughts in order to oppose greed, callous and ignorance 
underlying attitudes and actions of the technocratic individualists against nature. The 
followers of Environmental Holism are strongly condemning greed and extravagance that 
are typical characters of developed nations polluting environment mercilessly and depleting 
out natural resources.32

Observing more serious environmental damage as a result of unethical industrialization, 
Aldo Leopold very insisted that we had to abandon anthropocentric ethics. He and people 
with similar understanding view that all creatures - human being and the world of fauna, as 
well as flora – are eligible for the same dignity as fellow citizens of a biotic community.33 A 
similar sentiment was expressed by a Deep Ecologists who argued that human being is only 
an intrinsic part of the nature. They are merely a special thread in a weaving of the fabric of 
nature (human beings are nothing but a special stand in the fabric of nature).34

Furthermore, when the AEC with their design enforces the free flows of goods, people, 
services, and money among ASEAN countries meaning an establishment of a regional single 
market of the ASEAN region, what lessons can be kept in mind through this deep ecology ? 
with this such awareness, then, the emergence of new legal subject with their inherent rights, 
namely, the rights of mountain to remain protuberant vertically, the rights of sea to remain in 
blue and deep, the rights of trees to grow, the rights of river to keep flowing clear, the rights 
of roses to remain thorny, all of these are a sureness and containing a new kind of justice. Our 
thought say, if you want to be fair, then enable a tree to present in court.35 This means that 
there is now a much stronger impetus ethically to ‘do not harm the environment’.

Legal right for a tree to stand before the court was put firstly by Crystoper Stone in the 1970s. He 
said the tree has a right to defend itself. So,  a Theory of Legal Standing emerged and it is known 
to date. Through his writings questioning about ‘should a tree have the rights?’, the idea is still in 
effect  and it gives us a background for our rights to at present to discuss about the environment.36

Then, when the law is one of important instruments in challenging the AEC, a development 
of the progressive law with its care to the deep ecology deserves to pay attention to pursue. 
It can be assumed that at implementation of the AEC, the free flow of goods will occur by 
eliminating non-tariff barriers according to international standards; a free flow of trade is 
running with the removal of restrictions on the provision of services related to establishment 
of cross-ASEAN companies that has been not standardized in each member state; free cash 
flow is characterized by full establishment of a free and open investment regime.37

31 Ecosophy is composed of two words, namely oikos (home) and sophia (wisdom). Liek Wilardjo, Ibid, p.265
32 Liek Wilardjo, Menerawang Dikala Senggang… Ibid, p.266-267
33 Aldo Leopold, A Sand County Almanac, (New York: Oxford University Press, 1949)
34 Aldo Leopold, Ibid
35 Muhammad Rustamaji, “Mempertimbangkan Filsafat Kritis dan Deep Ecology dalam Pergumulan Masyarakat 

Ekonomi Asean” dalam Prosiding Seminar Nasional Kesiapan Indonesia: Harmonisasi Hukum Negara-
negara Asean Menuju Komunitas Asean 2015, (Considering the Critical Philosophy and Deep Ecology in the 
ASEAN Economic Community Arena" in the Proceedings of the National Seminar of Indonesia Readiness: 
Law Harmonization of ASEAN countries Towards ASEAN Community by 2015) (Surakarta: Universitas 
Muhammadiyah Surakarta, 2015), p.103

36 Rocky Gerung, Paparan  Narasumber Konsorsium Hukum Progresif ke-2 (Informant’s Exposure of 2nd 
Progressive Law Consortium), UNDIP Semarang 14-15 November 2014

37 Akhmad Aulawi, ‘Arah Pembangunan Hukum dalam Menghadapai Asean Economic Community 2015’ 
(Direction of Law Development in Facing ASEAN Economic Community 2015), (Jakarta: BPHN, 2014), Jurnal 
Rechvinding-RechtsVindingOnline.
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Considering the legal conditions experiencing a ‘pull up’38 by such globalization, an impartial 
law that is not passive in its neutral condition and impartial is required. Satjipto Rahardjo 
had expressed very early that law is not only the text of rules, but it can also in tangible 
behavior. It was stated further that behavior or human action can add and change the text. 
At the empirical level, it is found that role of human in the working of the law is too great to 
ignore. The law is not what is written and said by text. Chambliss and Seidman (1971) even 
say “the myth of the operation of law is given the lie daily”. Therefore, in attempts of being 
able to see human behavior as a law, it would require a willingness to change our concept of 
the law, which is not only a rule, but also behavior.39 Therefore, the neutral behavior showed, 
in fact, by the law is actually making some parties will increasingly in ‘weak position’ within 
a fierce arena of the world driven by globalization with its free competition in all lines. For 
that reason, the law is said to be progressive because it precisely defends the weak. At the 
next level, the concept of ‘weak’ should be defined naturally, materially, and concretely. At 
this position the ecology is placed in a ‘weak position’ of the law and, in fact, it is a legal 
subject that has been ignored for long period of time without any effort to care about it. Ideas 
that have been declaring to be pro-environment so far are actually not based on ecological 
reasons but economic interests.

Therefore, perception of justice is said to have been worn (obsolete) now if there is no any 
effort of trying to find undiscovered new sources of the justice. AEC can also be said to have 
no care about justice if it only puts economic interests as a spearheading to create a single 
market. Accordingly, in effort of avoiding the AEC from exploitative practices on ecology 
in free trade of ASEAN region the fair law is required to regulate it. A Fair law is one paying 
attention to new sources of the new law for achievement of the justice. It is important to 
organize a transition from the day to the next, namely justice for future generations.

A critique directed to higher education seems also necessary, when curriculum of law school 
has not arrived yet at a study on the rights of future generations (Intergenerational Justice). 
In other words, is position of the future generations as a source of future legal justice (a new 
source of the justice) taken into account when competition with all freedoms is held on each 
side of life? Or is the current law used only in utilitarian matter and deplete all available 
resources, yet democratically (sound of many people) it is desirable?

At the culmination of it, a notion of Yuswohady about five precepts to win competition 
in the arena of AEC40 is worthy to ponder. Creative and struggle-powered measures are 
more emphasized for every citizen of the nation who wants to be entrepreneur rather 
than solution promoting ecological exploitation for the sake of expansion of economic 
range. It can be seen in precept 1, the use of local advantages to kick the competitions, 
businessmen should use smartly local uniqueness to win the competition. A businessman 
with the characteristics of is called a local champion. Precept 2, create local innovation 
to the make competition irrelevant, businessmen should use innovation and create a new 
market with minimal competition. A businessman with the characteristic is called a creative 
master. Precept 3, boost excellence to beat the giant, this type of businessmen takes all-out 
measures to boost quality of their products or services in order to beat the competition. A 
businessman with such characteristic is called a quality challenger. Precept 4,  build bigness 
mass through partnership, entrepreneur of this type is a small player who plays in a market 
niche, but if these small players are organized into a unity, they will have tremendous power. 

38 Adi Sulistiyono & Muhammad Rustamaji, Hukum Ekonomi Sebagai Panglima (Economic Law as a Commander) 
(Sidoarjo: Masmedia Buana Pustaka, 2009),p.29

39  Satjipto Rahardjo, Menegakan Hukum Progresif, (Enforce the Progressive Law)(Jakarta: Kompas, 2010), p.14-15.
40 Yuswohady,“Panca Sila Juara MEA”,(Five Precepts of Winning AEC),(Jakarta:Koran Sindo,2015), 5 April 

2015,p. 3
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A  businessman with the characteristics is called a longtail collaborator. Precept 5, achieve 
global best practices to win the foreign market, entrepreneur of this type is one focusing and 
concentrating highly to compete seriously in international market. A businessman with such 
characteristics is very special because they pursue excellences in all aspects such as capital, 
technology, management, human resources (HR) with world standards before entering an 
international market. The entrepreneur with the character is called a global chaser who has 
been put themselves from beginning as an entrepreneur in the best ranks of the world (global 
best practice).

Guided by the exposure and examples of environmental neglect above, it is time the law 
should be run progressively by taking creative ways to promote fighting spirit of the nation’s 
people. Therefore, the law must arrive at the radicalness of demolishing assumptions of the 
law that have been considered well established textually. In the context of AEC, the law 
established in the trade sector of ASEAN single market should not be indifferent to ecology 
and future source of justice, the nation’s children, as our future generation. That is, where 
the law is not for itself, but for something wider and bigger. So whenever a problem is 
found within and with the law, then the law should be reviewed and corrected and not the 
human who is pushed and forced to enter schemes of the law.41 Therefore, Satjipto Rahardjo 
also wrote about the necessary of putting the legal system in a large path of deep ecology.42 
Thus, as the law shifts to the context of the universal life, then man is no longer the only 
central point. On a broader spectrum, the law is functioned not only to check the fairness, 
but it should produce justice, and yet a new kind of justice, namely justice for environment 
(ecology) and future generations (intergeneration justice). In the smaller scope, utilization of 
forest resources as a venue for holding of the AEC should not negate the principles of deep 
ecology requiring sustainability of it for future generations.

D. CONCLUSION
When woods and forest with their varied wealth are spread to welcome the immediate running 
of AEC, a legal framework is very necessary to uniform regulations in supporting the ASEAN 
single market. When such direction and renewal of law establishment are completed, there 
is a good reminder derived from the view of critical philosophy and deep ecology that is 
worth considering. That the law should not be stuck in the reification and only prop up the 
economy with commodities and efficiency, but it should indicate a generosity to ecology and 
future generations, is worth to reconsider by creative steps with struggling power . In turn, 
the law will be put as ethical conversation of humans to produce justice, and the foundation 
is the interest of civilization. Therefore, the law must be pursued progressively, and it must 
arrive at radicalness by demolishing established textual assumptions of the law. The Law is 
not only there to check on fairness, but it should produce justice, fairness and yet new type 
of justice, namely an intergeneration justice thinking about the fate of future generations in 
understanding a well-maintained deep ecology of earth. 

41 Satjipto Rahardjo, Hukum Progresif: Sebuah Sintesa Hukum Indonesia , A Progressive Law: A Synthesis of the 
Indonesian Laws)(Yogyakarta: Genta Publishing, 2009), p. 32.

42 Satjipto Rahardjo, Lapisan-lapisan dalam Studi Hukum, (The layers of Legal Studies)(Malang: Bayumedia, 
2009), p.11
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ABSTRACT

Hazardous waste is extremely dangerous for humans and other beings and the environment. 
Any person who generates hazardous waste has obligation to manage the generated hazardous 
waste and banned conduct dumping waste and/or materials to environmental media without 
authorization (Article 59 and 60 Law Number 32 of 2009 on Protection and Environment 
Management). The growth of the industrialized world should pay attention the principles and 
balance of the environment. Sanctions for those who break the law will be subject to imprisonment 
and fines. This research method is based on 5 (five) verdict of judge taken at random and related 
to violations of Article 59 and 60 of  Law Number 32 of 2009. These awards do not represent the 
population. There are some indicators that relied upon in determining the quality of the verdict. 
They are as follows: the fulfillment of the suspected elements of the article, consideration of 
evidence properly, law finding, use of legal reasoning correctly, use of the threat of punishment 
and deterrent effects, consideration of the values of the environment or ecosystem. The results 
showed that the average quality of the judge’s verdict in the case of violations of article 59 
and 60 prefer the legality and refer to the texts of rule, so no law finding at all. The verdict of 
the judges have considered the values of environment or ecosystem by considering the heavy 
things i.e. the act of the defendant can damage the environment and harm human health, but the 
verdict did not give deterrent effect because of the imprisonment of 1 (one) year. Institutional 
strengthening is needed and increase the quality of the judges to be able to do breakthrough in 
the verdict in favor of Justice and protection of the environment and ecosystems.

Keywords: Hazardous waste, Law Number 32 of 2009, Quality of Judge Verdict

A. INTRODUCTION
The Constitution of the Republic of Indonesia of 1945 stated that a good and healthy 
environment is a human right and constitutional rights for all citizens of Indonesia. 
Therefore, State, Government, and all stakeholders are obliged to undertake the protection 
and management of the environment in the implementation of sustainable development so 
that the Indonesia environment can remains a source and supporting of living as well as 
other living beings. Hence, Indonesia environment should be protected and well managed 
on the basis of the principle of State responsibility, the principle of sustainability, and the 
principle of Justice. In addition, environmental management must be able to give benefit of 
economic, social, and culture based on the principle of prudence, environmental democracy, 
decentralization, as well as the recognition and appreciation of local and environmental 
wisdom. Protection and management of the environment demands an integrated system in 
the form of a national policy for the protection and management of the environment that 

1 Professor of Law at Faculty of Law, Diponegoro University, Semarang - Indonesia
2 Lecturer atFaculty of Law, Diponegoro University, Semarang – Indonesia
3 Student at Doctorate Program, Faculty of Law, Diponegoro University, Semarang – Indonesia
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should be implemented consistently both by the central and the local governemnt. 

The development of science and technology has improved the quality of life and changed 
human life style. The use of chemical based products has increased the production of 
hazardous materials and toxic waste. It needs to develop the safe disposal system with little 
risk to the environment, health, and survival of human beings and other living beings.4 In 
addition to producing products that are beneficial to society, industrialisation is also giving 
effect, inter alia, the generation of hazardous materials and toxic waste and will be harmful 
to the environment, health, and survival of human beings and other living beings when 
they are thrown into the environment media. The poisonous and harmful substances can be 
classified as follows:
1. explosive
2. oxidizing
3. extremely flammable
4. highly flammable
5. flammable
6. extremely toxic
7. highly toxic
8. moderately toxic
9. harmful
10. corrosive
11. irritant
12. dangerous to the environment
13. carcinogenic
14. teratogenic
15. mutagenic

By realizing this, hazardous materials and toxic and their reports need to be protected and 
well managed. The territory of the State Union of Republic of Indonesia should be free 
from sewage effluents and toxic hazardous materials from outside the region of Indonesia. 
Preventive efforts in order to control the environmental impact needs to be implemented with 
maximum leverage existing instruments of supervision and licensing. In case of pollution 
and environmental damage has already occurred, repressive measures should be taken in the 
form of law enforcement effectively and consistently.

In connection with this, it is necessary to be develop a system of legal protection and 
environmental management clearly and thoroughly in order to ensure legal certainty as 
the basis for the protection and management of natural resources and other development 
activities. The certainty of law alone will not be able to guarantee the protection of the 
environment when it is not backed up by a strong law enforcement capabilities by related 
agencies as well as the quality of human resources. In the end, it depends on the quality of 
the judge’s verdict in the case of the environment which is also strongly influenced by the 
quality of the public prosecutor (Attorney) and advocates. This research becomes interesting 
because it was about to test the quality of the judge’s verdict in the case of the environment 
given that law enforcement in the hands of judges will be at stake. Indeed, it concerns two 

4 Hazardous waste is the remains of a business and/or activities that contain hazardous and toxin (article 
1 point 9), while the hazardous substances are substances, energy, and/or other components due to the 
nature, concentration, and/or number, either directly or indirectly, can contaminate and/or environmentally 
damaging, and/or harm to the environment, health, and survival of human beings and other living things 
(Article 1 number 22).
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interests namely the interests of industry and environmental interests. The Government also 
must perform the obligations not only merely increase economic growth through industrial 
presence in Indonesia, but also protect the environment as a guarantee for the right of every 
citizen to get a good environment.

The enforcement of criminal law in as provided in the Law No 32 of 2009 introduces a 
minimum or the maximum penalty, the expansion of evidence, imprisonment for breaking 
quality standard, integration of criminal law enforcement, and setting up criminal acts of the 
Corporation. The enforcement of environmental criminal law must keep priority ultimum 
remidium principle as the last effort after the application of administrative law enforcement 
is considered unsuccessful. The application of the principle of ultimium remedium is only 
valid for a particular criminal offence, namely imprisonment for breaking quality standard 
of water waste, emission, emissions, and disruption. 

The repressive nature of law enforcement is not the only way to rid Indonesia of hazardous 
materials and toxic waste, but also still have to do preventive efforts specifically related to 
public perception against hazardous materials and toxic waste. From the society perspective, 
hazardous waste has an economic benefits by taking the components and then  reused or 
recycled or sold. For instance electronic waste (refrigerator, LCD, computer, laptop, mobile 
phone, fan, etc.). Electronic waste by some in the community are still exploited and have 
economic value. This condition can be seen explicitly in several places in Batam city. All 
the electronic waste mainly from Singapore, while the rest comes from Malaysia and even 
Viet Nam. The question is how far it could happen, although it has been legally prohibited 
to do movement of e-waste from another state into the Indonesia territory. This paper tries 
to analyze through the ruling of the judge in some cases hazardous materials and toxic 
waste. It is based on the consideration that the image of the community against the Court as 
the last bastion of Justice is far from hopeless. In addition, the ability of judges to consider 
environmental values or ecosystem in severing the matter is still in doubt.

B. METODOLOGI
This research is legal research which give priority to primary and secondary legal materials. 
The primary legal materials include court verdicts pertaining to hazardous waste, law No. 32 
of 2009 on the protection and management of the environment, law No. 6 of 2008 ont waste 
management, Government Regulation No. 101 of 2014 on Hazardous Waste Management,  
Ministerial Decree of industry and trade of the Republic of Indonesia Number 520/Mpp/
Kep/7/2003 on the prohibition of the import of hazardous materials and Toxic Waste. 
Secondary legal materials include books, journals, and proceedings. The judge verdicts who 
made the object of this research are: the Verdict PN Bengalis No. 548/Pid. Sus/2014/PN.Bls, 
the Verdict PN Semarang No. 284/Pid.Sus/2015/PN.SMG, the verdict of the PN Pati No 
47/Pid.Sus/2014/PN Pti, The Verdict PN Pangkalan Bun No 385/Pid.Sus/2013/PN.P.Bun, 
the verdict of PN Surabaya No 2480/Pid.B/2014/PN.SBY. The verdicts do not represent 
population and was taken randomly. The indicators relied upon in performing the analysis 
of the verdict are as follows:
1. Have the judges verdict fulfilled the elements of the claimed article ?
2. Have the judges intepreted properly ?
3. Have the judges considered the evidence properly ?
4. Have the judges used legal reasoning (silogism)  silogosme exactly ? 
5. Have the judges used the threatment of penalty, is it appropriate and give a deterrent 

effect ? 
6. Have the judges considered the values of environment or ecosystem or the living values?
7. Have the judge verdicts has complied with a sense of Justice?
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C. DISCUSSION
C.1  Environmental Law Enforcement

Law enforcement in other terms referred to by law enforcement that is an attempt to realize 
the ideas and concepts of law expected by people to become a reality. Law enforcement 
is a process that involves many things. Basically, the process of law enforcement still 
refers to basic values – the values contained in the law, such as justice (gerechtigheit), 
legal certainty (rechtssicherheit), and benefit of the law (zweckmassigkeit). The three 
elements should be fulfilled in the process of law enforcement and will be the main 
purpose of law enforcement.5

According to Lawrence Friedman as cited by Mardjono Reksodiputro, the elements of 
the legal system consists of legal structure, legal substance and legal culture.6

a) Legal structure covers executive, legislative, judicature body and the relevant 
institution such as attorney, police, court, Judicial Commission, Corruption 
Eradication Commission, etc. 

b) Legal substance is just like norm, rule and regulation. 
c) Legal culture covers custom or behaviour of the society to comply with values 

and the prevailing legal system. In other words, legal culture is a climate of social 
thinking about how to apply the law. 

Therefore, Jimly Asshiddiqie, said that law enforcement is an effort intended to 
implement the goals of  law in order to create justice and peace in the life of society, 
nation and State.

C.2 Environmental Law Enforcement Principle

Principle of law is the basic of thinking inside and behind of the legal system, each 
formulated in the rules of legislation and verdicts with regard to  the provisions and the 
individual verdict may be regarded as extension. So, the principle of law is the general 
norm  with ethical values, which can be formulated in law or beyond the law, which 
embodies the fundamental valuation rules in a system of law.

In article 2 of Law No. 32 of 2009 on the protection and management of the environment 
provides principles of protection and management of the environment as follows:
a. State Responsibility Principle, 

1. The State ensures the utilization of natural resources is intended for the 
welfare and quality of life of the people, both the present generation or future 
generations.

2. The State guarantees the rights of citizens over the good anf health environment 
3. The state prevents pollution and/or damage to the environment as result of 

natural resource utilization activities
b. the principle of preservation and sustainability means that everyone has obligations 

and responsibilities towards future generations and towards his fellow man in a 
generation by doing conservation efforts for supporting ecosystems and improve 
the quality of the environment.

c. The principle of harmony and balance is that the utilization of the environment 
should pay attention to various aspects such as the importance of economic, social, 
cultural, and protection and preservation of ecosystems.

d. The principle of alignment is that the protection and management of the environment 

5 Sudikno Mertokusumo, 2003, Mengenal Hukum: Suatu Pengantar. Yogyakarta: Liberty, page 122.
6  Mardjono Reksodiputro, 1994, Sistem Peradilan Pidana Indonesia (Melihat Kejahatan dan Penegakan Hukum 

dalam Batas-Batas Toleransi). Pusat Keadilan dan Pengabdian Hukum, Jakarta, page 81.
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is done by blending various elements or synergize the various related components.
e. Principle of benefit is that all efforts and/or development activities implemented 

is consistent with the potential of natural resources and environment for the 
enhancement of human dignity and the welfare of society in harmony with its 
environment.

f. The principle of prudence” is that uncertainty about the impact of a business and/
or activities because of lack of mastery of science and technology is not a reason to 
delay measures to minimize or avoid threats against pollution and/or damage to the 
environment.

g. The principle of justice is that protection and environmental management should 
reflect justice proportionately for every citizen, whether cross-regional, cross-
generational, or cross-gender.

h. The principle of ecoregions is that the protection and management of the environment 
should pay attention to the characteristics of natural resources, ecosystems, ecology, 
local culture, and local wisdom.

i. The principle of biodiversity is that protection and environmental management 
must pay attention to the concerted effort to maintain the existence, diversity, and 
sustainability of natural resources biodiversity of vegetable and natural resources 
which establish ecosystems wholly.

j. Polluters pay principle is that each person in charge who ventures and/or its activities 
pose contamination and/or damage the environment compulsory bear the costs of 
the restoration of the environment.

k. Participatory principle is that any members of the public are encouraged to play an 
active role in the decision-making process and the implementation of protection 
and management of the environment, either directly or indirectly.

l. The principle of local wisdom is that in the protection and management of the 
environment should pay attention to the lofty values that apply in the public life. 

m. Principle of good governance is that the protection and management of environment 
imbued by the principles of participation, transparency, accountability, efficiency, 
and fairness. 

n. Principle of the autonomy is that the Government and local governments set up 
and take care of her own affairs of Government in the field of the protection and 
management of the environment by observing the specificity and diversity of the 
region in the frame of the unitary State of the Republic of Indonesia.

There are four very influential principles in environmental law enforcement, namely:
a. Secondary principle
 Secondary principle means that criminal law should be harnessed if the other 

penalties, such as administrative law sanctions and civil penalties, and alternative 
dispute resolution the environment already declared ineffective, and/or error rate 
relative weight, the offender and/or his actions relative large and/or whose actions 
give rise to unrest in society. The principle of subsidaritas is basically pushing the 
effort from other legal functions such as administrative law optimized its role. When 
the effort is not effective then criminal law apply.7  Unfortunately, this principle has 
been changed with principle of ultimum remidium

b. Precautionary Principle
 This principle can be found in the principles of the Rio Declaration number 15 on 

Enviroment and Development. The principle holds that precaution is better than on 
the Recovery Act. Then in the law enforcement environment, this principle means 

7 Syahrul Mahmud, 2012, Penegakan Hukum Lingkungan Indonesia (Penegakan Hukum Administrasi, Hukum 
Perdata dan Hukum Pidana Menurut Undang – Undang Nomor 32 Tahun 2009), Graha Ilmu : Yogyakarta, page 233.
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that prevention is better than repressive so that it will not cause any pollution or 
destruction to the environment. Although there will be repressive action, it will be 
used from the lightest, if the actions of the lightest incapable, then do the toughest 
action to resolve it.

c. Ultimum Remedium Principle
 Enforcement of environmental criminal law must subject to the principle that the 

application of Remedium Ultimium enforcement of criminal law as the last attempt 
after the application of administrative law enforcement is considered unsuccessful. 
Application of remedium ultimium is only valid for a particular criminal offence, 
namely formal imprisonment against violation of quality standard of water waste, 
emissions, and indigestion. 

d. Subsosialitas Principle
 The basic meaning of subsosialitas principle is that the judge can sentence penalty  

even though the defendant has been proven and convicted, if the case categorized 
light offence or see the circumstances at the time the act is done or after the act 
is done.8 The principle of subsosialitas is directly related to ultimium remedium 
principle.

e. In Dubio Pro Reo
 The principle of in dubio pro reo stating if there is doubt as to whether or not 

the defendant’s guilty it will be better to give favorable for the defendant that is 
exempted from the charges. If the judge in the trial was still in doubt in proving 
whether or not the accused is guilty, then apply Article 183 CODE of CRIMINAL 
PROCEDURE prohibits the judge sentence penalty if at least two legitimate 
evidence do not gain confidence.  

C.3 Legal Basis Setting Hazardous Waste And Substance
The issue of the control of hazardous Waste And Substance in general have been regulated 
in the law No. 32 of 2009 on the protection and management of the environment. The 
scope of this Act covers planning, utilization, control, maintenance, supervision and law 
enforcement. The legislation only governs the basics only. Specifically for hazardous 
Waste and Substance is regulated in the Government Regulation Number 101 of 2014 
on waste management hazardous Waste and Substance that replace the Government 
Regulation Number 18 of 1999 and the Government Regulation Number 85 of 1999. 
Government Regulation Number 101 of 2014 is more detailed and complete than the 
previous Government regulations.

Some of the basic matters which reflect the progress of the Government Regulation 
Number 101 by 2014 are as follows:
1. More severe sanctions and tighter rules
2. The increase of this type of waste categorised as hazardous waste and substance. It 

can be seen in the Appendix of Government Regulation Number 101 2014 that adds 
types of waste categorized as  a new hazardous waste and substance.

3. Hazardous Waste management should be done by integration because it may cause 
harm on human health, other living beings and the environment

4. The waste-producing company is responsible since generation  of hazardous waste 
and substance until destroyed (from cradle to grave) and perform the internally 
management properly and ensure 3rd party as Hazardous Waste Manager to obey 
regulation and competent.

8  Andi Hamsah, 1995, Penegakan Hukum Lingkungan, Arikha Media Cipta, Jakarta, hlm. 69.
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5. In the lawsuits, the hazardous waste is categorized as a formal lawsuit. This means 
that a person or company can be charged for civil and criminal environment due 
to inconsistency of managing hazardous Waste with the prevailing rule and it is 
uncessary to be proved as  polluting the environment.

6. Knowledge about how to manage hazardous waste consistent with the prevailing 
requirement should be known by the parties related to the hazardous waste and 3rd 
party in cooperation with the company

7. In the General provisions of the Government Regulation Number 101 2014 add 
point that in the Government Regulation does not previously mentioned such as 
the export of the hazardous waste, Export Notifications of hazardous Waste, the 
supervision official of environment
a. Hazardous waste is  Matter, energy, and/or other components due to the nature, 

concentration, and/or number, either directly or indirectly, can contaminate 
and/or environmentally damaging, and/or harm to the environment, health, and 
survival of human beings and other living beings.

b. Characteristic Leaching Procedure Toxic (Toxicity Last Leaching Procedure) 
which further abbreviated laboratory procedure TCLP is to predict the potential 
leaching of a hazardous waste.

c. Toxicology test of the Lethal Dose to 50 which further Toxicology Test called 
the LD50 is a biological test to measure the dose-response relationship between 
the death of the animal dan hazardous Waste test that generates 50% (fifty 
percent) of the response of death in a population of animal testing.

d. Export of Hazardous waste  is the activity of issuing customs area of hazardous 
Waste from the territory of the Republic of Indonesia

e. Notification of the export of hazardous waste is advance notice of state authority 
of the exporter to the authorities of the receiving country before it was carried 
out cross-border displacement of waste hazardous waste. 

f. Dumping (disposal) is a throw, put, and/or incorporate Waste and/or material 
in amount, concentration, time, and location of certain specific requirements to 
certain environmental media. 

g. The environmental damage is directly and/or indirectly against the nature of 
the physical, chemical, biological and/or environmental criteria that go beyond 
raw damage the environment.

h. The destruction of the environment is the Act of a person who raises a change 
directly or indirectly against the nature of the physical, chemical, biological 
and/or environmental so raw damage criteria go beyond the environment. 

i. Countermeasures of Environmental Pollution and/or damage to the environment 
is the way to overcome or process Contamination of the environment and/or 
destruction of the environment.

j. The recovery of the Functions of the environment is a series of events handling 
contaminated land which includes the activities of planning, implementation, 
evaluation and monitoring in order to restore the function of the environment 
caused by pollution of the environment and/or destruction of the environment..

k. Supervisory officials of the environment hereinafter abbreviated to PPLH is a 
civil servant who is given the task, authorities, obligations, and responsibilities 
to carry out surveillance of the environment in accordance with the provisions 
of the legislation.

l. Officials of the Regional Environment Watchdogs which further abbreviated 
PPLHD is a civil servant in the area that is given the task, authorities, obligations, 
and responsibilities to carry out surveillance of the environment in accordance 
with the provisions of the legislation.
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8.  Part of the cross-border transfer of hazardous materials and toxic waste in the 
Government Regulation Number 101 2014 is more specified. In article 196 
Government Regulation Number  101 by 2014 provides:
Paragraph (1), in the case of hazardous waste will be incorporated into the territory 
of the unitary State of Republic of indonesia for the purpose of transit, hazardous 
waste  producer or waste transporters through exporter countries must notify to the 
Government of Indonesia through the Minister.

Paragraph (2) the application for a notification as referred to in subsection (1) must 
be submitted in the shortest time is sixty (60) days before the transit is carried out. 
paragraph (3) the application for a notification as referred to in paragraph (1) is 
equipped with information at least about:
a. the identity of the exporter of the hazardous waste;
b. country exporter of waste hazardous waste; 
c. documents about the name, source, characteristics, and the amount of waste 

hazardous waste that will transit;
d. transport of hazardous waste waste tool which will be used;
f. the country of transit;
g. date plan transport, Harbor or terminal purpose of transit, residence time in 

transit, h. and any port or terminal in and out;
i. documents about insurance;
j. documents concerning packaging waste hazardous waste;
k. documents about the handling of waste hazardous waste to be transported; 
l. the document containing the statement of the waste hazardous waste producers 

and exporters of hazardous waste waste regarding the validity of the documents 
submitted. 

9.  The scope of Government Regulation Number 101 of 2014 expanded from the 
previous Government Regulation because it also set about:
a. Dumping (Dumping) of hazardous waste; 
b. the exclusion of waste hazardous waste;
c. cross border transfer of waste hazardous waste perpindahan lintas batas limbah 

hazardous waste;
d. Countermeasures of Environmental Pollution and/or damage to the environment 

and the recovery of the functions of the environment;
e. Emergency response systems in waste management of Hazardous Waste
f. coaching ;
g. supervision ;
h. financing;
i. administrative sanctions

C.4 The Quality Of  The Judge’s Verdict In The Case Of Environmental Crime

Before testing the quality of the judge’s verdict in the case of environmental crime, need 
to be understood in advance that the law enforcement system is not solely rests on the 
Court, but also heavily influenced by institutions or other legal structures such as the 
police and the Prosecutor’s Office as well as the public perception against hazardous 
materials and toxic waste. The cases are made the object of research is the test of the 
quality of stone’s verdict the judges in matters of environmental crime disconnected 
especially hazardous materials and toxic waste.
1. Aspect of fulfilment of the charged article elements
 The judge in deciding  the case solely reffering to the view of positivism. According 

to the doctrine of positivism, any legal norms should exist in its objective as a 
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positive norms, as well as defined in contractual agreements exist between the 
concrete citizens or its representatives. Here the law no longer dikonsepsikan as 
metayuridis moral principles about the nature of abstract justice, but rather the ius 
positivisasi who has experienced as lege or lex, in order to ensure certainty as to 
what is legal, and what are the normative should be stated though as things that are 
not spelled out in law.9 The judge in deciding the case using legism doctrine, is that 
a doctrine in knowledge and court which doesn’t  which do not recognize the laws 
outside the law (the law is the law).10

The positivism-legism was first developed by John Austin, followed by a law degree, 
Hans Kelsen. According to the thought of positivism-legism, that the so-called law 
of the applicable rules is a whole, neither of which are general or special nature. The 
approach used in the law by the flow of positivism-legisme is to separate the law 
from the influence of politics, morals, justice, social, or in other words, everything 
that is not related to the law must be separated from the law, and only saw the law 
as something that happened. 

Positivism-legism effect in many countries, including in the legal system of 
Indonesia, both from the aspect of the establishment, implementation, as well as 
the legal discovery process by judges. Application of positivism-legisme in law 
enforcement in Indonesia has always given birth to contradictions between the 
certainty of the law with justice. On the one hand, the law has been upheld, but on 
the other hand, most law enforcement is inconsistent with the justice of the people.

The doctrine of positivism-legism is still applied in the process of law enforcement 
in Indonesia, especially in the field of criminal concerns the application of the article 
and the “procedure” in the system of law enforcement. This doctrine refers to the 
rule of law is written so many cases in environmental disputes, the perpetrators 
of the crime are always declared free from lawsuits because it did not meet the 
elements in the rules of environmental law. It is natural if it is said that the face of 
law enforcement in Indonesia expressed with the phrase “the law only applies to 
those who are weak”. This very fact is contrary to article 27 paragraph (1) UUDNRI 
1945 that “everyone along his position in front of the law”. Basically the principle 
of positivism has advantages i.e. the existence of legal certainty that the law must 
be enforced even if the sky is falling (fiat justicia et pereat mundus).

Legal certainty is the legal protection against arbitrary action. Society expects 
legal certainty due to the existence of legal certainty then the community will be 
more orderly. The law is in charge of creating legal certainty aims community 
order11. But when the rule of law there is very contrary to the perceived value of 
the justice society, then the law becomes a source of conflict. That does not mean it 
should necessarily be expressed with that thought the doctrine of positivism is less 
appropriate to the conditions. Application of thought of positivism-legism in law 
enforcement in Indonesia did not seem to understand the “legal norms” as intended 
by the originator of this flow.  Therefore, understanding thoroughly against the 
thought of positivism-legism, including his birth background it is important to keep 
the application of the doctrine of this thinking is adapted to the conditions of the 
regions and communities in Indonesia.

The judge was referring to provisions of the legislation, namely law No. 32/2009 
on the protection and management of the environment, which provided the basic 

9 Muhammad Sidiq, 2009, Perkembangan Pemikiran Teori Ilmu Hukum, Jakarta : Prandya Paramita,  page 26.
10 Sudikno Mertokusumo, 1999, Mengenal Hukum Suatu Pengantar . Yogyakarta : Liberty, page 152      
11 Ibid, page 145
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legal considerations in severing the matter. It can be seen in his legal considerations 
in ruling and not use the legal basis outside the law as it has been expressed before.

2. Interpretation aspect 
 In this case it can be analyzed that the Tribunal Judges using a systematic 

interpretation. According to Sudikno Mertokusumo in the guide book of the law, 
interpretation is systematically interpret legislation as part of the overall system of 
legislation. The Tribunal Judges clearly interpret Article 102 Article 59 jo paragraph 
(4) Act No. 32 in 2009. The Tribunal judges are to interpret the elements in article 
and review the order related to see other good articles in the same laws or other 
regulations, the goal in order to find common legal principles that can be applied in 
a legal issues.

3. Consideration of the properly evidence 
 Article 183 CODE of CRIMINAL PROCEDURE confirms that: ”judges cannot 

decide penalty unless a criminal with at least two legitimate evidence he gained 
confidence that a crime actually occurred and that the terdakwalah are guilty of 
doing it” on the basis of Article 184 CRIMINAL PROCEDURE CODE tool is valid 
evidence of witnesses, experts, information letters, instructions, and a description 
of the defendant. In the law of criminal procedure of proof is the central point in 
the pemerisaan lawsuit in court. Disclosure of the facts, the instruments of evidence 
presented to face trial by the public prosecutor and legal counsel or at the discretion 
of the Tribunal judges for review. This ruling can be seen in the tool – the tool 
used by the judges of evidence as a basis for consideration in accordance with 
article 184. In a disclosure of the facts, the judge uses the information experts and 
witnesses and documents relating to the case to prove the correct fulfillment items 
in the claim. Therefore, it can be concluded that the judges have considered the 
evidence.

4. Use of sillogisms aspect 
 Model syllogisms always connect between premise and conclusion, so that when 

the premise is correct then it will generate the right conclusion as well. The first 
Presmis contains a general rule or law. The premise of this is called the major 
premise. The second premise contains an exposure incident and called the minor 
premise. By putting down a minor major (download subsumsi), we can draw the 
conclusion from premises diderivasi and one of the premises (major) contains a 
general rule (legislation). Average in all of the judge’s verdict, had using syllogisms 
appropriately.

5. Aspects of the use of the threat of punishment and deterrent effects 
 Of all things, the Prosecutor alleges the accused with the charges. Alternative claim 

is namely the claim with more than one crime, but in fact she was just indicted 
or blamed by one criminal offence only. This assertion is used/created when the 
public prosecutor hesitated or doubted which are proven in court, whether the 
defendant’s deed including waste management without permission or dumping of 
waste (article 59 paragraph (4) or article 60 of law No. 32 of 2009 on the protection 
and management of the environment). Judges are free to determine/choose the 
indictment review, either the first or the second indictment charges. The claim of an 
average of 1 year or 6 months or 1 year, as the article claims Article 104 jo Article 
60 of Law Number 32/2009 on the protection and management of the environment 
and the judge dropped the imprisonment for 1 (one) year, under 1 year (8 months) 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 363

and above 1 year 1 year 6 (six) months and accompanied by criminal fines. This 
penalty is very minimal.

6. Aspects of use values of the environment or Ecosystem
 The verdict of the judges have considered the values of environment or ecosystem 

with consideration of aggravating things i.e. the Act of the defendant can damage 
the environment and harm human health, but has yet to consider the values that live 
in the Community (living law) because the judge dropped the imprisonment of 1 
(one) year. It is certainly not going to pose a deterrent effect because the normative 
basis of judges granted guarantees freedom in break things in order to enforce the 
law and justice, as mandated law No. 48/2009 about the Power of Justice and there 
is no one any article in the CODE of CRIMINAL PROCEDURE (Law No. 8/1981) 
which requires the judge cut off pemidanaan fit rekuisitor the public prosecutor so 
that the judge should punish the criminal the maximum appropriate criminal threats 
in article 104 jo Article 60 of LAW No. 32/2009 on the protection and management 
of the living environment that is threatened imprisonment of not longer than three 
(3) years and a maximum fine of Rp 3,000,000,000.00. The maximum criminal 
verdict will be very reasonable when it dropped to the defendant given the result 
of the defendant’s deed may cause damage to the environment that certainly takes 
a very long time for nature to repair it and can harm human health in addition to be 
able to pose a deterrent effect.

7. Aspects of the use of the invention of the law by judges 
 The process of the formation of the law by the judge or other legal officer who is 

given the task of implementing the law against legal events is commonly interpreted 
as a concrete Legal Discovery. This is the process of konkretisasi and individulisasi 
legal regulations which are common with considering the concrete event. While 
others prefer to use ”legal formation” rather than ”legal” by the discovery because 
the term discovery law law seemed to be suggesting there are already 4 in the 
discovery of the law by the judge can be fully subject to the law. The discovery of 
this law occurs based on the regulations outside of yourself the judge. Shaper laws 
make regulations generally, while the judges just mengkonstatir that laws can be 
applied to what happened, then the judge applied it according to the sound laws. 
The fifth of the verdict, there is no discovery law made by judges.

8. Aspects of the fulfillment of the sense of Justice 
 From the side of Justice, ruling of the judges has not met the value of Justice. Judge 

through an award not performed maximally, in addition because of the influence of 
the culture of civil law system that requires judges to base themselves strictly to the 
sound of the Act even though the legislation was outdated, also because there are 
still many judges think the paradigm is based on the philosophy of positivism. Thus, 
the main purpose of the intended recipients is not justice but a certainty, because the 
philosophy of positivism prioritizes the things nature is clear and definite (positive), 
above all with the reason that the only thing that is for sure only that can be used 
as a measure of truth. In the end, what’s fair is not measured from how mampukah 
community feel it as a thing that corresponds to their sense of fairness but rather 
how the judge ruling there was sesuaikah with the sound of the rules in the Act. This 
phenomenon is a fundamental problem in law enforcement in Indonesia.
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D. SUMMARY AND SUGGESTION
D.1 Summary

1. The verdict of the judges more basing on legislation, although it is not wrong, but 
it looks that the verdict of the judge’s verdict which is still a normative (standard), 
no progresivitas verdict in accordance with the expectations of society. 

2. The judge’s verdict is very minimalistic i.e. average 1 year up to 1 year and 6 
months.

3. There is no deterrent effect in the verdict of the judges for the perpetrators 
4. The values of environmental protection and ecosystem is still marginalised.

D.2 Suggestions 
1. Improvement of judges through a range of activities such as training, seminars, 

study of Master Program, Ph.D Program
2. Strengthening Judicial Institution to uphold environmental law
3. improvement of the judge mentality and morality in handling the case
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ABSTRACT
Indigenous peoples face specific challenges as a consequence of climate change and related policy 
measures. Indigenous communities are among those who contribute least to carbon emissions, 
and at the same time are some of the most vulnerable to the impacts of climate change. Factors 
that further contribute to their particularly high vulnerability include the lack of land and resource 
security, weak governance systems that do not respect their institutions and customary law, poor 
information access, low income, and lack of full and effective participation in decision-making 
processes that determine the mitigation and adaptation measures planned to be applied to their 
native lands. The court reviewed Law Number 41 Year 1999 (“Forestry Law”) as it applied to 
indigenous peoples and “customary” forests. The fourth paragraph of the Preamble of the 1945 
Constitution of the Republic of Indonesia (hereinafter referred to as the 1945 Constitution) has 
very clearly stated the aim of the establishment of the Unitary State of Republic of Indonesia 
(NKRI) is “to protect all the people of Indonesia and all the independence and the land that 
has been struggled for, and to improve public welfare, to educate the life of the people and to 
participate toward the establishment of a world order based on freedom, perpetual peace and 
social justice “. That paragraph would then become the basis of the formulation of Article 33 
paragraph (3) of the 1945 Constitution that mandates the state to use the land, the waters and the 
natural resources within for the greatest benefit of the people. Therefore, all laws governing the 
land, water and all natural resources in Indonesia should refer to the aim intended through Article 
33 of 1945 Constitution. This study is a legal research that using a literature review method. A 
normative approach used as data source. Data analysis conducted by interpreation method that 
used hermeneutic interpretation.

Keywords: Indigenous peoples, Climate Change Justice 

A. INTRODUCTION
Indigenous peoples face specific challenges as a consequence of climate change and related 
policy measures. Indigenous communities are among those who contribute least to carbon 
emissions, and at the same time are some of the most vulnerable to the impacts of climate 
change. In many cases, indigenous peoples, whose livelihoods often depend on their land 
and its natural resources, have been pushed to climate sensitive, resource-poor areas due 
to outside developments and historical marginalization from decision-making. Remaining 
indigenous territories are often particularly at risk and the impacts of climate change are 
already felt by many indigenous peoples. Factors that further contribute to their particularly 
high vulnerability include the lack of land and resource security, weak governance systems 
that do not respect their institutions and customary law, poor information access, low 
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income, and lack of full and effective participation in decision-making processes that 
determine the mitigation and adaptation measures planned to be applied to their native 
lands.1 Simultaneously, the potential for indigenous peoples to contribute to the design and 
implementation of sustainable mitigation and adaptation measures is considerable. Due to 
their long histories of adapting to climatic variability and ecosystem changes and since their 
livelihoods are so closely linked to their natural environments, they offer valuable long-term 
observations and examples based on their traditional knowledge, innovations and practices. 

Indonesia is the world’s fifth largest emitter of greenhouse gases, mainly due to the conversion 
of its forests and carbon-rich peatlands. Deforestation and forest degradation – primarily due 
to agricultural expansion – produce 70% of tropical land-use emissions and account for 
10–11% of net global greenhouse gas (GHG) emissions. The Paris Climate Agreement has 
emphasized forests in climate change mitigation and adaptation, and endorses Reducing 
Emissions from Deforestation and Forest Degradation (REDD+), among others, in the 
context of national mitigation efforts, including Nationally Determined Contributions. 

Recognizing the domestic and international importance of its tropical landscape and the 
people in it, the Indonesian government has made encouraging decisions; it has voluntarily 
committed to a minimum 26% reduction in greenhouse gas emissions by 2020 and 
developed a strategy for land use and forestry emissions, extended a moratorium on new 
clearing of primary forests and peat lands from 2 to 4 years (2013-2015), and increasingly 
recognized the rights of forest communities and indigenous peoples. Indonesia must balance 
these environmental and social goals with a rapidly growing economy based on natural 
resources and corporate interests. At the G20 meeting in Pittsburgh in 2009, President Susilo 
Bambang Yudhoyono announced Indonesia’s commitment to cut greenhouse gas emissions 
by 26 percent on its own by 2020, and by 41 percent with sufficient international help. This 
commitment is a momentum for Indonesia to reduce greenhouse gas emissions and a real 
contribution to fight the impact of global climate change.The 13th session of the Conference 
of the Parties to the UNFCCC and the 3rd session of the Conference of the Parties serving as 
the Meeting of the Parties to the Kyoto Protocol took place in Bali  succeeded in formulating 
a mechanism for reducing emissions from deforestation and forest degradation (reducing 
emission from deforestation and forest degradation / REDD +). REDD+ is a mechanism 
which provides an economic incentive to encourage developing countries to reduce carbon 
emissions through sustainable forest management. With more than 130 million hectares of 
forests covering 70 percent of its land area, Indonesia is a prime candidate to apply REDD+. 
It is in Indonesia’s interests to implement REDD+ programs to reduce substantial emissions 
from land use including forestry by significantly reducing the rate of deforestation and forest 
degradation. Indonesia also has an interest in participating in efforts to curb global warming 
because of its vulnerability to climate change impacts. 2 REDD+ will be applied within the 
low carbon and green economy framework to ensure that efforts to mitigate land use-driven 
climate change are carried out in line with Indonesian policies and need for sustainable 
development. Indonesia is committed to reducing emissions by 26 percent from the ‘Business 
as Usual’ development scenario by 2020 through utilization of its own funds and without 
sacrificing development in other sectors, or by 41 percent with international assistance. The 
government expects to accomplish this while aiming for 7 percent annual economic growth. 
To fulfil this commitment, the government has issued Presidential Regulation 61/2011 
concerning the National Action Plan for Reduction of Emissions of Greenhouse Gases and 
Presidential Regulation 71/2011 concerning the Implementation of a National Greenhouse 

1 Forest Conservation Programme, “Indigenous Peoples and REDD Plus, Challenges and Oppurtunities for the 
Engagement of Indigenous Peoples and Local Communities in REDD Plus”,  2010, p. 2.

2 See: “REDD+ National Strategy”, Indonesian REDD+ Task Force, 2012
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Gases Inventory. REDD+ supports the achievement of these targets through management of 
forests, peatlands, and agricultural areas.

B. LITERATURE REVIEW

1. Review of Decision of The Constitutional Court of The Republic Indonesia Number 
35/PUU-X/2102 on Revision of Law Number 41 year 1999

The court reviewed Law Number 41 Year 1999 (“Forestry Law”) as it applied to 
indigenous peoples and “customary” forests. The central issue was whether the inclusion 
of customary forests as part of State forest pursuant to arts.: 1 pt. 6, 4 para. 3, and 5 para. 
2 of Forestry Law violated the 1945 Constitution. The Court held that the Forestry Law 
violated the Constitution because it fails to take into account the historical aspects of 
indigenous claims over their customary lands in Indonesia.3 The fourth paragraph of the 
Preamble of the 1945 Constitution of the Republic of Indonesia (hereinafter referred 
to as the 1945 Constitution) has very clearly stated the aim of the establishment of the 
Unitary State of Republic of Indonesia (NKRI) is “to protect all the people of Indonesia 
and all the independence and the land that has been struggled for, and to improve public 
welfare, to educate the life of the people and to participate toward the establishment of 
a world order based on freedom, perpetual peace and social justice “. That paragraph 
would then become the basis of the formulation of Article 33 paragraph (3) of the 1945 
Constitution that mandates the state to use the land, the waters and the natural resources 
within for the greatest benefit of the people. Therefore, all laws governing the land, 
water and all natural resources in Indonesia should refer to the aim intended through 
Article 33 of 1945 Constitution. 4 Some of conflict typologies over forest area related to 
indigenous peoples resulting from implementation of Forestry Law which often occur 
in the field, include: 
a. indigenous peoples with a company(as experienced by Petitioner II), and;
b. indigenous peoples with Government (as experienced by Petitioner III); 

Two forms of conflict over forest area illustrates that regulation on forest area 
in Indonesia ignores the existence of the rights of indigenous peoples over their 
customary territories. Though indigenous peoples have their own history of over 
land concession and resources, which impacted on different basis on claim with 
other parties including the Government (state) toward forest area. In fact, indigenous 
peoples have not acquired strong rights over their claims making them as criminals 
when they access the forest area, which they claimed as indigenous territories. 
The inclusion of customary forests as part of the state forest as set forth in Article 
1 Point 6, Article 4 paragraph (3) and Article 5 paragraph (2) of Forestry Law is 
the main issue in this case. This provision indicates that the Forestry Law has an 
inaccurate perspective on the existence and the rights of indigenous peoples over 
their customary forests area.

These three types of forest are entirely under the power of the State, but just because 
they are under the power of the state does not mean the State has the power to 
physically control the land. 5Article 18B paragraph 2 and Article 28I paragraph 3 
of the Constitution recognizes and protects the existence of customary forests in 

3 Amelia Chizwala Peterson, “Indonesia Constitutional Court Decision Number 35/PUU-X/2012”, The 
Governors’ Climate and Forest Task Force, 2105, p. 1

4 See: Decision of The Constitutional Court of The Republic Indonesia Number 35/PUU-X/2102
5 Amelia Chizwala Peterson, op.cit. p. 3
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the territory of indigenous peoples and recognize indigenous law as “living law” 
that still exists. Under the framework of Forestry Law, the State rights to the forests 
is viewed asmore valid than the rights of indigenous peoples but the reality is that 
indigenous rights to the forests existed long before the State’s. Indigenous rights 
are hereditary (not granted by the state) and those rights arose when a diverse 
community of different groups, cultures, and religions chose to bind themselves 
together and create the Republic of Indonesia. They established a unit of legal 
society that still acknowledged and respected the existence and traditional rights 
of those diverse communities as Constitutional rights. Article 18B paragraph 2 
recognizes the existence of indigenous communities and their traditional customary 
rights. Indigenous peoples existed in Indonesia long before the republic was born 
so national development should not ignore the rights of those communities. From 
a sociological standpoint, indigenous peoples have a very strong attachment to and 
have built intense relationships with the forest. For some communities, the forest 
is sacred. Others use it for community interests. The forest is a source of life for 
the local communities. Despite these facts,the implementation of Forestry Law has 
evicted indigenous peoples from their customary lands. Inclusion of customary 
forests as part of State forest pursuant to article 1 point 6, article 4 paragraph 3, 
and article 5 paragraph 2 of Forestry Law is inaccurate because it does not take into 
account the historical aspects of indigenous claims over their customary lands. The 
regulation of forests in this manner ignores the existence of rights of indigenous 
peoples over their customary territories in Indonesia.

2. Review of Mitigation on United Nations Framework Convention on Climate 
Change (UNFCCC)

The decision to produce a Fourth Assessment Report was taken by the 19th Session of the 
IPCC at Geneva in April 2002. The Report has twenty chapters which together provide a 
comprehensive assessment of the climate change literature.6 Abatement of forest-based 
emissions is critical to limiting global warming. The UN’s Intergovernmental Panel 
on Climate Change (IPCC) estimated in 2007 that the forest sector and other sectors 
that impact land use –through deforestation, forest degradation and other changes in 
forests–contributes approximately 17 per cent of global greenhouse gas emissions or 
approximately 5.8 Gt of carbon dioxide equivalent (CO2-e) per year. These emissions 
are mainly taking place in tropical developing countries. 

Around 13 million hectares of forest were converted to other uses – largely agriculture – 
or lost through natural causes each year in the last decade. This compares with a revised 
figure of 16 million hectares per year in the 1990s.7 Both Brazil and Indonesia, which 
had the highest net loss of forest in the 1990s, have significantly reduced their rate of 
loss, while in Australia, severe drought and forest fires have exacerbated the loss of 
forest since 2000. The net change in forest area in the period 2000–2010 is estimated 
at -5.2 million hectares per year at the global level. This is down from -8.3  million 
hectares per year in the period 1990–2000. This substantial reduction is due to both a 
decrease in the deforestation rate and an increase in the area of new forest established 
through planting or seeding and the natural expansion of existing forests.

6 Intergovernmental Panel on Climate Change, Climate Change 2007: Impacts, Adaptation and Vulnerability, 
Cambridge University Press, 2007

7 FAO Forestry Paper, “Global Forest Resources Assessment 2010”, Food and Agriculture Organization (FAO) 
of The United Nations, 2010, p. 10
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REDD+ gained important momentum from COP-15, through a COP decision and 
references in the Copenhagen Accord. The interim and country-led REDD+ Partnership 
was established in May 2010, to ensure that momentum and support for REDD+ 
continues to grow while the mechanism is negotiated under the UNFCCC. COP-16 
in Cancun agreed on the REDD+ policy approaches and positive incentives, including 
guidance on activities and safeguards to be promoted and supported.8 UNFCCC 
continues to explore financing options for the full implementation of the results-based 
actions. In the meantime, many countries have called for immediate and significantly 
scaled-up action to build capacity and readiness to address the multiple challenges 
associated with reducing emissions from deforestation and forest degradation as well as 
addressing conservation, sustainable management of forests and enhancement of forest 
carbon stocks.

3. Indonesia REDD+ Schemes and the Participation of Indigenous People

Whereas in the Strategic Plan of the Ministry of Forestry 2010-2014 shows data, that 
in 2003, out of 220 million Indonesian population, there are 48.8 million people who 
live in villages around forest area, and there are about 10.2 million poor people live 
around forest area.9 Meanwhile other data released by the Ministry of Forestry and the 
Statistics Indonesia (BPS) in 2007 showed there are still 5.5 million people classified 
as poor live around forest area. Sociologically, indigenous peoples have a very strong 
attachment to the forest and have built intensive interaction with the forest. In many 
parts of Indonesia, the interaction between indigenous peoples and forest reflected in the 
forest management models by indigenous peoples, which generally based on customary 
law and which usually contains rules on procedures of forest clearing for cultivation and 
other agricultural activities, farming, wildlife poaching and collection of forest products.

One of the keys to successful implementation of REDD+ is to involve all stakeholders, 
including indigenous communities living near forests. This is due to the indigenous 
peoples are communities that are directly affected by the implementation of REDD 
+. REDD+ safeguards implementation is required as a security framework to prevent 
the implementation of REDD + programs and activities will not cause social and 
environmental losses. This program should aim to increase the benefits for local 
communities and the environment. In addition, safeguards are also needed to ensure 
indigenous people in forest areas that can contribute to making a decision whether or 
not REDD + implemented in the region.

4. Research Method

This study is a legal research that using a literature review method. A normative 
approach used as data source. Data analysis conducted by interpreation method that 
used hermeneutic interpretation.

5. Result and Disscussion

Universal change occurred after the Second World War, with the establishment of the 
United Nations (UN) in 1945, which subsequently agreed on a very historic statement, 
the Universal Declaration of Human Rights (the Universal Declaration of Human Rights) 
in 1948. 10 The presences of UN and this declaration have created a new atmosphere; 

8 See: The UN-REDD Programme Strategy 2011-2015
9 Decision of The Constitutional Court of The Republic Indonesia Number 35/PUU-X/2102
10 Ibid
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giving places to newly independent states, and at the same time giving opportunities for 
the protection of vulnerable groups such as women, children, the elderly, and last but 
not least the indigenous peoples which is called as generic indigenous peoples. It takes 
approximately 59 years (1948-2007) before the United Nations agreed to issue a United 
Nations Declaration on the Rights of Indigenous peoples, September 13, 2007. As a UN 
member state, the delegation of the Republic of Indonesia participated in signing the 
declaration, making the state morally bound to the substances contained therein. 

In relation to recognition, respect, protection, advancement, and fulfillment of the 
rights of indigenous peoples, the Commission faced with an odd situation, ie the lack 
of harmonization between laws. Recognition, respect, protection, advancement, and 
fulfillment of the rights of indigenous peoples as contained in Law No. 39 of 1999 is 
not followed by a statement to waive all articles in other laws that violate the rights of 
indigenous peoples, but to work concurrently with various law that indirectly allow such 
violation of the rights of the indigenous peoples. As a result, the indigenous peoples that 
are small, under-developed, and poor have to deal with the government, including the 
security forces that very often use a rifle, as well as large private companies that have 
activities in the area that previously was customary forest. Of course, in this unequal 
relationship indigenous peoples would always lose, either outside the court or in court. 
This striking inequality is obviously a concern when viewed from the perspective of 
human rights.

In general, indigenous claims for environmental justice have fallen into two categories. 
The first category comprises Native claims for regulatory control over reservation 
lands.11 These “sovereignty claims” constituted the focal point of the first generation of 
environmental justice claims within the domestic arena. The second category involves 
claims by indigenous peoples that they have unique terests and ought to be represented 
as “rights-holders” in national or international decision-making that impacts their 
minoritas communities.12

The consortium of International Climate Justice Network encouraged climate change 
justice for indigeous people that based on the following core principles:13

1) Affirming the sacredness of Mother Earth, ecological unity and the interdependence 
of all species, Climate Justice insists that communities have the right to be free 
from climate change, its related impacts and other forms of ecological destruction.

2) Climate Justice affirms the need to reduce with an aim to eliminate the production 
of greenhouse gases and associated local pollutants.

3) Climate Justice affirms the rights of indigenous peoples and affected communities 
to represent and speak for themselves.

4) Climate Justice affirms that governments are responsible for addressing climate 
change in a manner that is both democratically accountable to their people and in 
accordance with the principle of common but differentiated responsibilities.

5) Climate Justice demands that communities, particularly affected communities play 
a leading role in national and international processes to address climate change.

6) Climate Justice opposes the role of transnational corporations in shaping 
unsustainable production and consumption patterns and lifestyles, as well as their 
role in unduly influencing national and international decision-making.

11  Rebecca Tsosie, “Indigenous People and Envrionmental Justice: The Impact of Climate Change”, University 
of Colorado Law Review, 2009, p. 1627

12   Ibid
13 “Bali Principles of Climate Justice”, The International Climate Justice Network, 2012
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7) Climate Justice calls for the recognition of a principle of ecological debt that 
industrialized governments and transnational corporations owe the rest of the world 
as a result of their appropriation of the planet’s capacity to absorb greenhouse gases.

8) Affirming the principle of ecological debt, Climate Justice demands that fossil 
fuel and extractive industries be held strictly liable for all past and current life-
cycle impacts relating to the production of greenhouse gases and associated local 
pollutants.

9) Affirming the principle of Ecological debt, Climate Justice protects the rights of 
victims of climate change and associated injustices to receive full compensation, 
restoration, and reparation for loss of land, livelihood and other damages.

10) Climate Justice calls for a moratorium on all new fossil fuel exploration and 
exploitation; a moratorium on the construction of new nuclear power plants; 
the phase out of the use of nuclear power world wide; and a moratorium on the 
construction of large hydro schemes.

11) Climate Justice calls for clean, renewable, locally controlled and low-impact energy 
resources in the interest of a sustainable planet for all living things.

12) Climate Justice affirms the right of all people, including the poor, women, rural and 
indigenous peoples, to have access to affordable and sustainable energy.

13) Climate Justice affirms that any market-based or technological solution to climate 
change, such as carbon-trading and carbon sequestration, should be subject to 
principles of democratic accountability, ecological sustainability and social justice.

14) Climate Justice affirms the right of all workers employed in extractive, fossil 
fuel and other greenhouse-gas producing industries to a safe and healthy work 
environment without being forced to choose between an unsafe livelihood based on 
unsustainable production and unemployment.

15) Climate Justice affirms the need for solutions to climate change that do not 
externalize costs to the environment and communities, and are in line with the 
principles of a just transition.

16) Climate Justice is committed to preventing the extinction of cultures and biodiversity 
due to climate change and its associated impacts.

17) Climate Justice affirms the need for socio-economic models that safeguard the 
fundamental rights to clean air, land, water, food and healthy ecosystems.

18) Climate Justice affirms the rights of communities dependent on natural resources 
for their livelihood and cultures to own and manage the same in a sustainable 
manner, and is opposed to the commodification of nature and its resources.

19) Climate Justice demands that public policy be based on mutual respect and justice 
for all peoples, free from any form of discrimination or bias.

20) Climate Justice recognizes the right to selfdetermination of Indigenous Peoples, 
and their right to control their lands, including sub-surface land, territories and 
resources and the right to the protection against any action or conduct that may 
result in the destruction or degradation of their territories and cultural way of life.

21) Climate Justice affirms the right of indigenous peoples and local communities to 
participate effectively at every level of decision-making, including needs assessment, 
planning, implementation, enforcement and evaluation, the strict enforcement of 
principles of prior informed consent, and the right to say “No.”

22) Climate Justice affirms the need for solutions that address women’s rights.
23) Climate Justice affirms the right of youth as equal partners in the movement to 

address climate change and its associated impacts.
24) Climate Justice opposes military action, occupation, repression and exploitation 

of lands, water, oceans, peoples and cultures, and other life forms, especially as it 
relates to the fossil fuel industry’s role in this respect.
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25) Climate Justice calls for the education of present and future generations, emphasizes 
climate, energy, social and environmental issues, while basing itself on reallife 
experiences and an appreciation of diverse cultural perspectives.

26) Climate Justice requires that we, as individuals and communities, make personal 
and consumer choices to consume as little of Mother Earth’s resources, conserve 
our need for energy; and make the conscious decision to challenge and reprioritize 
our lifestyles, re-thinking our ethics with relation to the environment and the Mother 
Earth; while utilizing clean, renewable, lowimpact energy; and ensuring the health 
of the naturalworld for present and future generations.

27) Climate Justice affirms the rights of unborn generations to natural resources, a 
stable climate and a healthy planet.

At Copenhagen, the Ad Hoc Working Group on Long-term Cooperative Action (AWG-
LCA) was ready to endorse REDD-plus and to make explicit reference to the “rights of 
indigenous peoples and members of local communities” . From these approaches it is 
possible to distil three broad principles for the recognition of forest people’s rights in 
future REDD-plus actions. 14Although the principles derive from all  three approaches, 
they go beyond any particular one: they extend beyond the demand for tenure transfer; 
they cover a larger set of forest people than those considered indigenous; and they 
are more encompassing than human rights-based approaches as they emphasize the 
equitable distribution of forest benefits (rather than just a minimum standard of living) 
and attend to forest people’s individual and collective rights. The first principle is 
forest people’s participation in political decision making regarding their own affairs. 
Participation requires the use of procedures in policy-making and policy implementation 
that encourage public participation,democratic control over forests, and the conduct of 
local affairs in ways that involve community participation. Equitable distribution of 
forest benefits is the second principle, and this was not acknowledged by the AWG-LCA. 
Equitable distribution may take the form of redistribution of forest tenure to redress the 
historical exclusion of forest people from ownership, as is happening in many countries. 
It may also demand an equitable sharing of benefits derived from forests, such as giving 
forest people fair shares in logging receipts, payments for environmental services, and 
the profits generated through community-company partnerships. The third principle, 
recognition, refers to forest peoples’ particular identities, experiences and visions, as 
many forest peoples seethemselves as outside the cultural mainstream and find their 
own cultures devalued. Acknowledgement of social and cultural differences helps to 
overcome stigmas attached to forest peoples and to prevent the loss of diverse cultures. 
The principle of recognition demands that REDD-plus pays explicit attention to forest 
peoples’ cultural, social and economic identities and historical experiences of exclusion. 

The reason why the full and affective participation of indigenous communities has 
been included in the REDD agreement of the UNFCCC is mainly because of the latter: 
indigenous leaders advocated and lobbied the UNFCCC relentlessly because of their 
concern that REDD will be implemented without any say of indigenous peoples in 
its design, planning and implementation. 15 It was feared that decisions will be taken 
and resources allocated without indigenous peoples active involvement. However, there 
are indeed other reasons too why the participation of indigenous peoples in REDD+ 

14 Thomas Sikor, et.al., “REDD-plus, forest people’s rights and nested climate governance”, Forthcoming in 
Global Environmental Change Vol. 20, No. 3, 2010, p.2

15 Christian Erni, Understanding Community-Based REDD+, A Manual For Indigenous Community Trainers, 
International Work Group for Indigenous Affairs (IWGIA) Asia Indigenous Peoples Pact (AIPP), AIPP Printing 
Press Co., Ltd: Thailand, 2011, p. 27-28
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is being promoted. There is ample evidence from across the world that communities, 
especially indigenous communities, have been very effective in forest conservation. A 
recent report on Mesoamerica found that in general, forests in indigenous territories are 
better protected and are regenerating better. And a global study found that there are both 
high carbon storage and livelihood benefits in places where communities have control 
over larger forest areas. Many more studies could be quoted here which prove that 
community-based conservation is very effective or, conversely, that forest protection 
or biodiversity conservation failed when the local communities were excluded or even 
antagonized.

Indigenous peoples and traditional natural-resource dependent communities face 
specific challenges as a consequence of climate change impacts. 16High dependence on 
natural ecosystems, the occupation of marginal lands, and a fragile socio-economic and 
political situation make indigenous peoples especially vulnerable to climate change and 
extreme natural phenomena. Factors like their geographical location, natural-resource 
dependency and greater reliance on climate-sensitive sectors, historical marginalization 
from decision-making and public policies, insecurity of rights to lands, territories and 
resources, low income, and institutions and customary laws that are not respected by 
dominant governance systems, contribute to their high vulnerability. Climate change 
impacts are often already a reality for indigenous peoples. The paradox is that while 
indigenous peoples are amongst the most vulnerable to the climate change impacts, 
they are also amongst those with the smallest ecological footprint related to the factors 
of climate change. On the other hand, indigenous peoples can contribute significantly to 
the design and implementation of sustainable mitigation and adaptation measures. Due 
to their long histories of adapting to climatic variability and ecosystem changes, they 
offer useful examples and models based on their traditional knowledge, innovations and 
practices. They have been among the first to observe changes and effects on their natural 
environments, adjust to ongoing effects of climate change, and react to mitigation 
actions being taken.

REDD+ projects are highly complex and demanding with respect to knowledge, skills 
and the financial means needed. For indigenous communities, the challenge is to develop 
methods and forms of partnership which allow the REDD+ project to remain under 
the control of communities. To emphasise community control and empowerment in 
REDD+ projects we have chosen to call projects with such an approach “Community-
based REDD+”. First and foremost, community-based REDD+ (CB REDD+) initiatives 
should be planned, designed and implemented in such a way that they fully comply with 
the safeguards referred to in the UNFCCC agreement on REDD, as well as the provisions 
of the Unite Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). Thus, 
CB REDD+ projects among others should:17

a. Have obtained the FPIC of the communities involved if the respective project has 
not been initiated by themselves;

b. Address the need to secure the communities’ right to land and resources, where 
necessary;

c. Ensure that communities have the right to their own community forest governance, 
or at least to a full and effective participation in decision making regarding the 
management and conservation of their forests;

d. Build on and strengthen indigenous knowledge and practices;

16 Annelie Fincke, Indigenous Peoples and Climate Change/REDD, An Overview of Current Discussions 
and Main Issues, International Union for Conservation Nature, 2010, p. 5

17 Christian Erni, op.cit.  p. 30
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e. Respect the right of communities to their traditional livelihood and natural resource 
management systems;

f. Ensure the conservation of natural forests and biodiversity:
g. Ensure equitable sharing of benefits from REDD+ within the community;
h. Ensure the full and active participation of women in all activities.

The deforestation-free framework presents at least two social challenges: how to 
proceed in the face of unclear property rights, and how to address negative impacts 
on local populations.18 Unclear property rights and associated conflicts between local 
populations and companies operating with government-issued licenses are widespread 
in countries where deforestation-free commitments are to be implemented. In Indonesia, 
a 2013 Supreme Court ruling marked a step toward clarifying these rights regarding 
large areas of forestland. It mandated that the state transfer these lands to the control 
of indigenous communities. Second, deforestation-free commitments may enhance the 
egitimacy of private companies, as well as their power to exert control over the land, to 
the detriment of local communities. At the same time, implementing these commitments 
may be enormously challenging given the difficulty of enforcing concession boundaries 
and continuing economic activities on the part of local people; this will be viewed by 
different actors either as pursuit of livelihood activities or as encroachment. 

The inclusive and collaborative involvement of the public and various stakeholders 
is core to the implementation of REDD+. 19The format for the involvement of 
stakeholders must be carefully designed from the outset based of a clear understanding 
of the complexity of the conditions and characters of those stakeholders. The following 
strategies will facilitate public participation in REDD+: 
a. Identification and mapping of stakeholders, including an understanding of who 

among them will be most affected either positively or negatively; 
b. Increasing understanding, awareness, unity of perception, agreement, and support 

among all concerned parties of the importance of implementing REDD+ with 
recourse to the principle of FPIC; this process will require effective communication 
strategies adapted to local conditions; 

c. Increasing stakeholders’ role in planning and problem solving, through the 
development of: 
1) Contributory Partnerships: collaborative efforts to decide on channelling of 

funds into REDD+ programs and projects; 
2) Operational Partnerships: a collaborative effort facilitated through work 

sharing; 
3) Consultative Partnerships: a collaborative advisory effort in which certain 

parties provide input on policies, strategies, planning, evaluation, and adaptation 
to facilitate the implementation of REDD+; 

4) Collaborative Partnerships: a form of cooperation in which the process of 
decision making takes into consideration that authority, ownership, and risk is 
shared together with all parties on an equal footing.

C. CONCLUSION
Indigenous peoples and traditional natural-resource dependent communities face specific 
challenges as a consequence of climate change impacts. High dependence on natural 

18 Romain Pirard, et.al, “Working Paper: Deforestation Free Commitments, An Application to Indonesia”, Center 
For International Foresry Research, 2015, p. 24

19 REDD+ National Strategy, Indonesian REDD+ Task Force, 2012, p. 27
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ecosystems, the occupation of marginal lands, and a fragile socio-economic and political 
situation make indigenous peoples especially vulnerable to climate change and extreme 
natural phenomena. REDD+ projects are highly complex and demanding with respect to 
knowledge, skills and the financial means needed. For indigenous communities, the challenge 
is to develop methods and forms of partnership which allow the REDD+ project to remain 
under the control of communities. To emphasise community control and empowerment in 
REDD+ projects we have chosen to call projects with such an approach “Community-based 
REDD+”.
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A. INTRODUCTION 
“Justice exists somewhere, in legal representation, in the court house ...” as stated by 
Roderick MacDonald1, or Marc Galanter said that “justice in many rooms”2, explains that 
justice is everywhere. Justice not only in court, but can also appear in the counter of cinema, 
even in the “hik” (stalls angkringan). Therefore, the court or justice is not only space, 
procedures, or the distribution process of justice. When formal and adjudicative institutions 
can not distribute justice, its need space and an alternative procedure, both in positive and 
negative sense. Mediation is a positive example of alternative ways of the court, while the 
“vigilante” become a negative example. The problem is to seek justice in court much more 
difficult than in the stalls angkringan or movie tickets window, good for procedural reasons 
to keep order and maintain objectivity (fair play). Even, there are distortions precisely in the 
search for justice, which in the end, they get injustice, disappointment, or dissatisfaction, not 
only against the court itself, even against the law as a whole. That is ultimately led to distrust 
in law enforcement and institutions. 

Access to justice through the courts has significance due to the adjudication and the courts 
as the central institutions of the legal system3. In the context of the “Rule of Law”, it’s mean 
that “the trial as a Necessary institutional device for actualizing the Rule of Law” in the 
event of a dispute4. The centrality of the court showed that the search for justice more  often 
rely upon the court or adjudication processess. In these conditions the court is a symbol 
of justice. When access to justice is the need to obtain equal opportunities for members of 
the public to access justice in the legal system, the court certainly can be accessed by all 
citizens. Moreover, the importance of access to justice as stated by Steven Vago that “... 
.. law and lawyers are expensive. Many people who need or want a lawyer would have 
trouble paying the price “5. The problem of access to justice becomes a metaphor obstacle 
in achieving justice (barrier to access). Of course it is started from the barriers to access to 
the courts. If the entrance to the court was very small and complicated, access to justice also 
difficult. Justice is not necessarily distributed even though the law in legislation has been set 
based on the accepted concept or theory. Research Roderick A. Macdonald explaining the 
various obstacles to obtain access to justice, namely: 
a. physical, temporal, and material barriers; 
b. objective barriers: cost, delays, and complexity; 

1  Roderick A. MacDonald, dalam Peter Cane and Herbert M Kritzer, 2010, The Oxford Handbook of Empirical 
Legal Research, United States, Oxford University Press, h.510.

2  Marc Galanter, 1981, “Justice in Many Rooms: Court, Private Ordering, and Indigenous Law”, dalam Journal 
of Legal Pluralism, www.jlp.bham.ac.uk/volume/19/galanter-art-pdf.

3  Roger Cotterrell, 1992, The Sociology of Law: An Introduction, second eition, London, Butterworths, h.205.
4  Robert P. Burn, 1999, A Theory of the Trial, New Jersey, Princeton University Press, h.11.
5  Steven Vago, 1997, Law and Society, third edition, New Jersey, Prentice Hall, h.347.  
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c. process barriers: system design; 
d. socio-cultural: immigrants and indigenous people; 
e. barriers linked to physical or mental health; and 
f. poverty barries.6

Barriers to access material in the official institution is the most elementary forms of acess 
to justice. When the institution where filing a lawsuit or apply the law, be physically 
inaccessible, obviously there are obstacles. The fact is the law requires citizens to come to 
the court, rather than vice versa, whereas trials were not always in place easily accessible 
to all litigants. Objective barriers of which caused costly. For the poor, the costs become 
a major aspect, as well as the delay in explaining the denial of access for people who are 
socially vulnerable. Similarly, the complexity of the lawsuit makes complicated to be 
directed, subsequently led to a paradox, which spawned fears of rising costs to be borne. 

Obstacles in the process often associated with psychiatric aspects of the search for justice 
(psyche of the justice seeker). Uncertainty over the outcome of a key psychological barrier 
that must be overcome by seeking justice, regardless of socio-demographic status. Not 
only because of all the system supports a particular actor, but also support certain types 
of lawsuits, all of which depend on design of the judicial system. Socio-cultural barriers 
to access to justice domographically related to social affairs. Social systems - including 
the public judicial system - usually a way to bring together the majority of user needs. 
For example, when socio-demographic dominated by middle and upper class, then 
any move away from socio-demographics, meaning away from the access to justice. 
Therefore, World Bank believes that there is a close relationship between the success of 
initiating to offer democratic development as well as its efectiveness in increasing access 
to justice.Therefore, according to World Bank studies  that a strong connection between 
the initiation of success in promoting  the development of democracy and effectiveness 
with increased access to justice.
Barriers related to mental and physical health associated with the consideration of those 
disabilities (people with disabilities) as a group in need of special attention to access to 
justice. Similarly, the people who are chronically ill or poor health, drug addiction, their 
capacity to access to justice can not be obtained throughout the full way. It was generally 
recognized that full participation in society, specifically requires full capacity. On the other 
hand, has proved unfounded empirical studies that poverty is an another obstacle in addition 
to the obstacles mentioned above.7 Marc Galanter asserts in his article “The ‘haves’ come 
out ahead”, the basic architecture of the legal system creates and limit the potential for 
changes in the system as a way of redistribution.8 Rules, the court, the lawyers and the 
parties are factors that influence access to justice. Between the ‘haves’ and the ‘have nots’ 
have different access to courts and justice. Therefore, the main problem, namely how to 
balance access to justice for all who need it? 

B. LEGAL AID 
Law No. 16 of 2011 concerning the Legal Aid [Bankum Act] and Government Regulation 
No. 42 of 2013 concerning the Terms and Procedures for Granting Legal Aid Fund and the 
distribution of Funds for Legal Aid [Bankum Regulation], shows the new legal regime in 

6 Roderick A. MacDonald, dalam Peter Cane and Herbert M Kritzer, Op. Cit., h.510-514.
7 Ibid.
8 Marc Galanter, 1974, “Why the ‘haves’ Come Out Ahead: Speculations on the Limits of Legal Change”, 

Law and Society Review, Volume 9:1, diunduh dari www.lawforlife.org.uk, 14 juni 2013, 07:08.
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Indonesia in access to justice with the construction of the institution of legal assistance that 
implemented by the state  with  “legal aid” concept. This explains espoused the concept 
of “legal aid” as a form of state responsibilities. Before there are two laws, Article 22 
of the Advocate Law [Law No. 18 Year 2003 concerning Advocates] determines that 
the “Advocates must provide free legal aid to the poor justice seeker.” The problem, to 
what extent the provisions of Article 22 Advocate Law was implemented? In fact, these 
provisions are not able to boost public confidence in the legal system. Many large law firm 
are reluctant to provide services pro bono publico [for the public good]. Heinz and Laumann 
had argued that due to the reluctance of the free service “would give offense to Reviews 
their regular clientele”.9 This perspective emerged due to that advocates treating clients as a 
exclusive commodity trading. The practice of pro bono publico services become inadequate 
in Indonesia. 

Sociologically Act Bankum and Bankum Regulation will not automatically realize its 
objectives, especially when obstacles such as what Roderick A. MacDonald said is occur. 
Laws can be dysfunctional, for example because of inefficiencies procedural, administrative 
delays, so that the goal can not be achieved as expected. Objective “legal assistance” 
provided for in Article 3 of Law Bankum, namely: 
a. guarantee and fulfill the right to Legal Aid Recipient to obtain access to justice; 
b. realizing the constitutional rights of all citizens in accordance with the principle of 

equality before the law; 
c. guaranteeing the implementation of the Legal Aid implemented evenly across the entire 

territory of the Republic of Indonesia; and 
d. realizing justice effective, efficient, and accountable. 

The problem of access to justice is not just a question of free legal aid. Free legal aid is only 
one aspect that eliminate barriers to access to justice. The issue of legal aid in addition to 
the costs, also the quality of the legal services that can be provided by the lawyer. Thus, the 
achievement of equality before the la, the right to counsel and the right to a fair trial can be 
realized. 

Under the Bankum Act, as stipulated in Article 1 point 3, giving legal aid (free) is a legal 
aid office or a community organization that provides legal aid services. Practically, the giver 
of legal aid does not necessarily be equated with the professional advocates, the more that 
is known as the “mega-lawyering” (large law firm) or at least “medium firms” that have 
segmentation and client management, information systems, even professional specialization. 
Thus, the question is how big the gap between legal aid providers, for example in universities, 
and the world of lawyering? This gap is important to be resolved so that adequate and 
appropriate legal services [reasonable] that has substantial meaning for the people who can 
not afford, more than just having normative or procedural. 

 
C. ACCESS TO JUSTICE AND SOCIAL CHANGES 

Many sociologists law argued that the primary function of law in modern society, which is 
to change society [social engineering]. It refers to the social change directed, planned, and 
aims, as well as initiated, guided and supported by the law.10 The existence of Bankum Act 
and Bankum Regulation very clearly shows the direction of social change. Changes to group 
norms in addition to the value of equality, seems to be the difficult part that must be passed. 
Both the legislation was not only to change the imbalance that frequently occur in access to 
the courts, but also offers the actors with new roles. For example, the legal aid providers who 

9  Steven Vago, loc. cit.
10  Ibid., h.18.
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legitimized his role to “exercise the power, assist, represent, defend and / or perform other 
legal actions for the benefit of legal aid recipients”, which is basically the same as advocates. It 
is at the beginning certainly raises tensions as advocate obtain confirmation as professionals, 
who have gained social recognition and economic rewards. Meanwhile, implementation of 
legal aid was conducted by legal aid institution and community organizations that provide 
support services. Legal aid, based on Article 9 of Law Bankum entitled: 
a. Hiring the lawyers, paralegals, professors, and law students; 
b. Doing Legal Aid services; 
c. Organizes legal counseling, legal advice, and other activity programs related to the 

implementation of the Legal Aid; 
d. Receiving from the state budget to implement the Legal Aid by this Act; 
e. Issued an opinion or statement in defense of the case which he was responsible in court 

in accordance with the provisions of the legislation; 
f. Get information and other data from the government or other agencies, for the benefit of 

the defense case; 
g. Obtain legal protection, security and safety for running the administration of legal aid. 

At least in small portions, such provisions would change the practice of law, in addition to 
the basic orientation, namely access to justice. 

The success of the law as a mechanism of social change is conditioned by a number of 
factors, one of which, namely the amount of information available, in this case Bankum Act 
and Bankum Regulation. If the transmission is not sufficient information, the law would not 
produce the expected changes. Similarly, when the law is only seen from one dimension, 
namely the country by ignoring the other dimensions, especially the public, access to justice 
will only be an illusion. In practice in Indonesia, shows that there are still many people who 
do not know to obtain legal assistance as offered by Bankum Act. It makes Bankum Act 
did not achieve significant effectiveness. In the perspective of the parties require additional 
strength to undergo trials, expectations obtain legal assistance pro bono publico like build 
castles in the air. 

 
D. CONCLUSION 

Hope strengthening access to justice, especially for people who are not able, by Bankum  
Act obtain new energy. However, various factors that can ensure implementation of the 
legislation still has problems, such as quality of service that is not comparable to professional 
advocates. In addition, the presence of pro bono legal aid program that publico have not 
touched a lot of people who need them. 

Bankum Act is still not able to create social change in the existing access to justice. Legal 
aid effort still needed more substantial as a way to obtain justice for the poor. 
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APPLYING A PRINCIPLE OF  PREMUM REMEDIUM IN LAW 
ENFORCEMENT AGAINST ENVIRONMENTAL CRIME  TO 
ACHIEVE SUSTAINABLE DEVELOPMENT IN INDONESIA

By SEKHRONI
Fakultas Hukum Universitas Negeri Sebelas Maret
Email : sekhroni@yahoo.co.id

A. BACKGROUND
Exactly when the law took effect, can not be known. If the classic expression “ubi societas 
ibi ius” followed, there are legal means since people there. Thus the question could be 
shifted to since when their community. Against this question was also there will be no 
definite answer. However, in terms of historically never found the existence of human life 
as a solitary outside shape community life. With life humanity in society then in life itself 
can not be separated from the environment in which it is known that at the beginning of 
environmental issues is a matter of natural (natural problem) namely, events that occur 
naturally without the consequences that are meaningful to environmental governance itself 
and may recover naturally (homeostasi). However, the current environmental problems can 
no longer be said problems are purely natural, because people give very significant factor 
is variable in environmental events, also can not be denied that environmental concerns are 
born and developed because the human factor is much greater and complicated compared to 
the natural factor itself.

Therefore it is very necessary even mandatory to bring attention to the environment, the 
more attention that is very serious, in which human beings must have also the perspective 
and thinking was polite to change the nature or the earth into a series of furniture engines 
that run into natural cool and beautiful as well as sustainable , It is recognized that with 
increasing human as well as the increase in industrial technology could be the cause of 
degradation extraordinary in environment that is entirely dependent man who managed, 
whether managed nicely or on the contrary that became a consequence, the health and 
welfare of our lives become threatened. Around us often seen their blanket of smog that 
greatly disturb us. As well as human health is threatened by the water you drink and the food 
was eaten, which keduannya contaminated by various chemicals and toxic. 

It is undeniable that a variety of environmental cases that occurred today, both at global 
scope as well as on a national scope, based largely on human behavior. The tragedy of 
the Chernobyl nuclear reactor in the former Union Soviet countries for example nuclear 
physics reactions inside the reactor causing uncontrolled radiation impact not only on the 
environment, but cross-border almost all European countries. The world knew him as the 
“Tragedy of the Common”. Another example is the case of forest fires in Kalimantan, 
environmental pollution cases conducted by the PT.Indorayon Utama in North Sumatra and 
PT.Freepoet Indonesia in Irian Jaya, which is actually caused by the behavior of irresponsible 
corporations and do not care about the environment. Also, cases of illegal logging, waste 
illegally imported from abroad and cases of illegal wildlife trade. Such cases is not only 
the individuals, but also the government bureaucracy. Similarly, cases of waste in Jakarta, 
several years ago, concerning issues of human moral behavior.1 

1  Prabang Setyono, 2011, Etika, Moral dan Bunuh Diri Lingkungan dalam perspektif Ekologi (Solusi Berbasis 
Environmental Insight Quotient-EIQ), UPT Penerbitan dan Percetakan UNS (UNS Press) dan Lembaga 
Pengembangan Pendidikan (LPP) Universitas Sebelas Maret Surakarta, Surakarta, p.13
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Human behavior is immoral it becomes a major role in environmental damage. Environmental 
damage is done because of lack of attention to the ecosystem, which is not uncommon 
due to industrial wastes that cause environmental pollution either directly or indirectly, will 
gradually lead to the destruction of the environment. The destruction of the environment 
itself can occur in addition caused by the pollution as well as the cultivation is done without 
regard to the resources and capability development. Industrial wastes are discharged into 
rivers or inserted into the well without / with no regard to making techniques in accordance 
with the specified requirements, will affect the environmental quality of water, air and soil. 
Perceived result of this pollution can even directly but the damage will be known after 
the process of either time or through laboratory analysis based on a sample of a suspected 
contamination has occurred so that it will obtain an overview and comparison with normal 
conditions (the threshold of contamination).2

Pollution and / or destruction of the environment, not often caused by human activity, but 
also the activities of corporations (legal entity) that is not / less aware of the importance of 
environmental sustainability. Human life can not be separated from the environment that 
must be maintained through sustainable development (pembangunan berkelanjutan)3 so that 
children and grandchildren enjoy it rather than vice versa. For that we need the enforcement 
of criminal sanctions in the inforcement of environmental laws.

Over time, as is also the journey of life technology swift them with the development of 
industries of both scale locally and globally on the one hand it creates pleasure (satisfaction) 
and well-being for humans, but on the other hand the progress and development without being 
controlled can lead to problems negative ie environmental pollution and / or destruction of 
dangerous, harmful, create disturbances humans and other ecosystems. This is because it is 
done by human hands unscrupulous.

Moral environment basically begins from the intrinsic human consciousness in the face of 
a state of life and environment. This awareness appears since decade ago. People realize 
the effects and dangers of cultivating the universe. Cultivation of this often with economic 
theories and theology dominant in the 19th century and the 20th economic authorities and 
political exploit people who are considered weak and powerless to work and devastated 
to the natural wealth. Their advantage is in use to meet the needs and personal interests. 
Moral environmental realize their error of basic human attitude towards the environment. 
Many people argue that only humans in- trinsic worth. Only humans are deserving of moral 
consideration, were occupants of other universes have only instrumental as a means of 
achieving the objectives of human life. It is inseparable from the mind and human behavior, 
characterized by anthropocentric.4

Regulation of environmental management has been stated by the Law of the Republic of 
Indonesia Number 32 of 2009 has been enacted on October 3, 2009 through the sheets of 
the Republic of Indonesia 1009 No. 140 which instructs one of the goals of environmental 
management as described above that the construction carried out should pay attention to the 
environment or called sustainable development (sustainable depelopment) the formulation of 
understanding included legally in Article 1 paragraph 3 of Law of the Republic of Indonesia 
Number 32 of 2009 which states that “sustainable development is a conscious and planned 
effort, which combines aspects of environmental, social and economic into a development 

2  P.Joko Subagyo, 2002, Hukum Lingkungan Masalah dan Penanggulangannya, Rineka Cipta, Jakarta, p. 3-4
3  This term arises from the work of the World Commission on Environment and Depelopment (WCED), 

WCED tasks include: "filed a long-term strategy towards the development of environmentally sustainable 
development in the year 2000 and beyond".

4  William Chang, 2000, Moral Lingkungan Hidup, kanisius, Yogyakarta, p.32
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strategy for ensure environmental integrity and safety, capability, well-being and quality of 
life of the present generation and future generations.5

Nature is being weakened, pollution or environmental destruction more intense devastated 
various aspects of human life in spite of the existing rules of law concerning the environment 
that determines the three sanction against the perpetrators of pollution or environmental 
destruction is the sanction of administrative,  sanction of civil and sanction of crime 
but not enough to make offenders appear even discourage new offenders. This is due to 
the ineffectiveness of the criminal sanction in solving the problems of pollution and or 
destruction of the environment.

Based on the description a bove appear that the development in the economy such as 
the establishment of industries both by foreign and domestic investors, the use of heavy 
equipment or a light equipmen tthat was instrumental in the destruction or pollution of the 
environment when in operation without regard regulation existing laws and their willingness 
bythe environmental law enforcement to enforce the environmental laws so that sustainable 
development will be achieved. .Berdasarkan Background of the above-mentioned authors 
are interested in present/ discuss the paper titled: Application of Principles Prime Remedium 
in Criminal Law Enforcement To Achieve Sustainable Environment Depelopment.

B. PROBLEM FORMULATION
Based on the description in the background of the above-mentioned problems can be 
formulated as follows:
1. Why is the principle Primum Remedium not applied in environmental criminal law 

enforcement in Indonesia.
2. How should the criminal law enforcement environment to achieve sustainable 

depelopment in Indonesia.

C. DISCUSSION
Environmental law enforcement by Koesnadi Hardjasoemantri that there is a fallacy, which is 
quite widespread in many circles, is that law enforcement is only through the court proceedings. 
It should be noted, that law enforcement is carried out through various channels with a range 
of sanctions, such as administration sanction, civil sanction and criminal sanction. There is 
also a fallacy, as if law enforcement is solely the responsibility of law enforcement officers. 
Law enforcement is the duty of the whole society and to have an understanding of the rights 
and obligations of an absolute requirement. Society is not the audience, as the law is upheld 
but the communities play an active role in law enforcement. People who do not throw 
garbage in the river come to uphold the law, for throwing garbage in the river is a violation.6

In regard to this law enforcement Keith Hawkins argued that law enforcement can be 
seen from the two systems or strategies, called complience with a conciliatory style as 
characteristics and sanctioning by the penal style as karekteristiknya. Black as guarded by 
Hawkins, a concilitatory style is remedial, a method of “social repair and maintenance, 
assistance for people in trouble”, associated with “what is Necessary to amelionarate a bad 
situation” while the penal control “prohibits with punishment” in nature is “accusary, its 
outcome” binary “is all or nothing-punishment or nothing”.7

5  Undang-Undang Republik Indonesia Nomor 32 tahun 2009 tentang Perlindungan dan Pengelolaan lingkungan 
hidup.

6  Koesnadi Hardjasoemantri, 2002,  Hukum Tata Lingkungan, Gadjah Mada University Press, Yogyakarta, p.75-76.
7   Ibid
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Enforcement of environmental law related to the ability of the apparatus and adherence 
citizens with regulations, which cover three areas of law, namely administrative, criminal 
and civil. Definition of enforcement of environmental law put stated by G.A Blezeveld as 
follows:
1. Administrative supervision of the complience with environmental regulations 

(inspection) (= mainly preventive activity).
2. Administrative measures or sanctions in case of non complience (= corrective activity).
3. Criminal investigation in case of Presumed offenses (= repressive activity).
4. Civil action (law suit) in case of (threatening) non-compliance (= preventive or corrective 

activity).8

In connection with the above description that the definition of environmental law enforcement 
is an effort to achieve the goal of law enforcement on environmental sustainability in order 
to stay awake, and in the event of the destruction and pollution of the environment so the 
offender will be subject to legal proceedings in the form of administrative, civil and criminal. 
Third enforcement of the law is expected to attempt the main one is the enforcement of 
environmental law complienly namely compliance regulations, or enforcement is prevention 
(pencegahan), but in case of destruction or pollution of the environment, the action legal 
sanction the administrative, civil and criminal must be upheld by the enforcement law.

In Law Number 32 of 2009 on the protection and management of the environment defines 
Environmental pollution is entered or the inclusion of living creatures, substances, energy, 
and / or other components into the environment by human activities that exceed the 
environmental quality standards which have been assigned, Average standard criteria of 
environmental damage is a size limit changes in the physical, chemical and / or biological 
environment which can be tolerated by the environment to be able to keep preserve its 
function. As is the destruction of the environment is an action person causing direct or 
indirect change in the physical, chemical and / or biological environment that exceeds the 
standard criteria of environmental damage. And environmental damage are the changes 
directly and / or indirectly to the physical, chemical and / or biological environment that 
exceeds the standard criteria of environmental damage.

The principle that “entry and decreasing function”. With the increasing development through 
the development of industrial and transport sectors, both oil and gas, agriculture, chemical 
industry, basic metal industry, mining service industries and types of other human activities, 
it is increasing the level of pollution in the marine environment, air and soil. To prevent and 
monitor the occurrence of environmental pollution by various activities it is necessary to 
control environmental pollution such as by setting environmental quality standards. It has 
many local agencies, national and even international is engaged in environmental monitoring 
such as the EPA in amareka, BAPEDAL in Indonesia and others. However, these efforts will 
be in vain if people are not involved, with the monitoring of environmental damage at an 
early stage. Especially knowing and understanding how the pollution occurred so hopefully 
if people had understood it will arise the awareness that monitoring of environmental damage 
caused by pollution as early as possible anticipated and the people as an active part of the 
cleanliness of the surrounding environment, in other words, the Early Warning System is 
going well. The world has been contaminated with various ways and almost all activities 
of our activities affect the environment. pollution occurs precisely at the component free of 
charge as a natural resource on earth for us is that the air, water and soil.9

8  H.M. Hadin Muhjad, 2015, Hukum Lingkungan Sebuah Pengantar untuk Konteks indonesia, Gentha Publishing, 
Yogyakarta, p.199

9  Prabang Setyono, 2011, Op.cit, p.149.
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The one factor inhibiting enforcement of environmental criminal law is still applied principle 
of ultimum Remedium.

The term ultimum remedium used by the Dutch Minister of Justice to answer a question by 
a member of parliament named Meckay in the context of the discussion of the draft Penal 
Code (KUHP), which among other things stated that: “The principle of it is that which shall 
be convicted to those who create” onregt “ (Act against the law). This is a condito sine qua 
non. Second, is that the requerement that must be added is that act againt the law according 
to experience can not be reduced by other means. The criminal must remain a last effort. 
Basically, there are criminal sanctions against any objections. Every intelligent person can 
also understand it even without explanation. It does not mean that the punishment should be 
abandoned, but people have to make an assessment of the advantages and disadvantages of 
the criminal, and must keep from happening given drug worse than the disease “. It must be 
admitted, too, that not all legal scholars view the criminal looked as remedium ultimum. For 
example L.H.C. Huleman in his acceptance speech as a Professor at Rotterdam in 1965 and 
A. Mulder in his farewell speech at Leiden argued that the Criminal Law as well as other 
laws intended to defend the law, and therefore the Criminal Law does not have a nature of 
its own.10

Criminal sanctions is “the last drug” (ultimum remedium) on a series of stages enforcement 
of a legal rule. “Last Drug” is a silver bullet if enforcement mechanisms in other fields of 
law does not work effectively. However, the development of criminal law in Indonesia, 
criminal sanctions in certain cases to shift his position. No longer as ultimum remedium but 
as primum remedium (primary drug). Provisions arrangements regarding primum remedium 
criminal sanctions as can be seen in the Law on terrorism and corruption. From a sociological 
perspective this is because the two acts set in the law is an act that “extraordinary” and a 
big impact for the community. So in this case no longer consider the use of other sanctions, 
because maybe it is considered appropriate if the direct use or criminal sanctions against the 
perpetrators of such crime. And now the fact that criminal sanctions are not “the last drug” 
(ultimum remedium), many acts that are contrary to the rules of the applicable law and the 
public feel aggrieved, it is the criminal sanctions imposed as the main option (premium 
remedium). For example the imposition of criminal sanctions against children who commit 
theft or act against any other law, is not easy to apply criminal sanctions as ultimum remedium 
for them, given the existence of law of Republic of Indonesia Number 3 of 1997 on Juvenile 
Court to allow their throwing imprisonment of children aged 12 -18 years, then people 
assume justice is not enforced if the child who commits a crime is not punished, and people 
assume that everyone who commits a criminal offense, the sanction shall be imprisonment 
of the perpetrators of the wary and not to repeat his actions, the judge is still often think of 
children as criminals which must be punished to deter and not to repeat his actions.11

Law of Republic of Indonesia Number 32 of 2009 on the Protection and environmental 
management is still determining this principle as in penjelasanya determined that the 
environmental crime law enforcement due regard to the principle of ultimum remedium which 
requires the application of criminal law enforcement as a last resort after the application of 
administrative law enforcement be considered unsuccessful. Ultimum Remedium application 
of the principle applies only to certain formal criminal acts, namely criminal prosecution for 
violations of water quality standards of waste, emissions, and disorders. 

This principle indicated that as much as possible for resolving cases of pollution or 
environmental destruction resolved not to use the instrument of criminal law, so that 

10  http://www.academia.edu/4006497/HUKUM_LINGKUNGAN_-_ULTIMUM_REMEDIUM
11  Ibid
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the provisions of criminal law here less function / even less ogled by law enforcement 
environment, although there is little impact actions of the perpetrator causing casualties 
creatures including human life itself.

So far, the criminal law is understood as a last resort (ultimum remedium). That criminal law 
was used after efforts by civil law, administrative law do. After that the means of criminal 
law is used. The limited ability of the criminal law in tackling the various crimes and 
violations have been expressed by various experts, as suggested by Sudarto, the criminal 
law is something alleviation of symptoms (“Kurieren am Sympton”) and not a solution 
to eliminate the causes. The limited ability of the criminal law is also due to the nature / 
essence and function of the criminal law itself. Sanctions (law) for this criminal is not a 
drug (remedium) to address the causes (the source of the disease) but merely to treat the 
symptoms / consequences of the disease.1

Referring to the principle of ultimum remedium this loophole law enforcement environment 
to argue why the instrument of criminal law is not applied in violation of environmental 
laws, despite knowing that the impact of the actions the offender will result in a powerful, 
deadly man died, as defoliate forests cause flooding, excavation of the hill caused landslides 
that not a few casualties.

On the basis of this principle ultimum remedium, make law enforcers lack the power to 
enforce environmental criminal. Spearheading the law enforcement environment is a 
good investigator of civil servant office enforcement and police investigators of Republic 
Indonesia can be said rare case processing environment so that further law enforcement as 
the public prosecutor and judge hierarchically criminal proceedings, nil.

D. CONCLUSION 
1.  Conclusions.

On the basis of this principle remedium ultimum, make law enforcers lack the power 
to enforce environmental criminal. Spearheading the law enforcement environment is 
a good investigator investigator environmental investigators and police investigators 
Indonesiapun Republic can be said rare case processing environment so that further law 
enforcement as the public prosecutor and judge hierarchically criminal proceedings, nil.

2. Suggestions. 

Should law of Republic of Indonesia Number 32 of 2009 on the Protection and 
environmental management determines premum remedium principle in environmental 
law enforcement.

12  Hartiwiningsih,2007, Faktor-Faktor Yang Mempengaruhi Proses Penegakkan Hukum Pidana Lingkungan, 
UPT Penerbitan dan Percetakan UNS (UNS Press) dan Lembaga Pengembangan Pendidikan (LPP) Universitas 
Sebelas Maret, Surakarta, p.29
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ABSTRACT

Water resource conservation needs participation from society so it can create healthy and good 
environment. This research is located in Kuningan Regency West Java Province. The objective 
of this research is to know society participation management based on Indonesian Regulation 
system and apparatus concerns the environment : Kuningan Government policies in water 
conservation. The methods of this research are library research and field study. In collecting the 
data, it uses observation and interview. The results of this research are: First, public participation 
management according to the laws in Indonesia, community participation according to Law 
Number 37 Year 2014 about Soil and Water Conservation (KTA enactment) Article 2 a i.e. 
“the principle of participatory”. Regarding the details of the participation form set in (KTA 
Enactment) of Article 46 and Article 52 contains the Role of Society and Community Right to sue 
if there are the losses caused by the damages of soil functions and land; the second, Government 
concerns environment : Kuningan Government policy in water resource conservation, society 
participation in environment conservation especially government concerns environment is a 
mandatory of planting trees by government officer in Kuningan Regency that will be the civil 
servants, and promotion. The activity relating to this program is based on Kuningan Government 
policy, Kuningan District Regulation No. 12 of 2007, about water resource conservation 
and Kuningan Regent regulation Number 02 year 2011 about the Procedures of government 
concerns environment Program in Kuningan Regency. The conclusion of thie article is that 
the Kuningan government policy in water resource conservation is based on the rules and the 
government officers give good examples to the society in water resource conservation by holding 
the government concerns environment program.
Keywords: government concerns environment, policy, conservation, participation, water 
resource.

INTRODUCTION
Environment conservation is a shared task between the government and society in order to achieve 
harmonization in the implementation of government policy so that the goal of environment 
conservation can be achieved. Indonesia is a constitutional state in accordance with constitution 
(Undang-undang Dasar 1945) Article 1 (verse 3), “Indonesia is a constitutional state”. Before 
the amendment, the statement about Indonesia as constitutional state is stated in explanation of 
Undang-undang dasar 1945, “Indonesia is a country based on law (rechsstaat)”2. Constitutionally, 
it is contained in Article 28 h, paragraph 1 (one) which states that “every person lives in physical 
and spiritual prosperities, having home and good and healthy living environment and having 
health services” and Article 33 paragraph (3) states that “Earth and water and natural resources 
contained in it are controlled by the state and utilized for the benefit of the people “in article 28, 

1 Ridwan HR, Hukum Administrasi Negara, FH UII Press, Yogjakarta, 2009, hlm.47.
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it is said that every citizen has the right to have a good and healthy environment, enforcement 
of environmental law is an instrument to create a good and healthy environment.The nature 
conservation in Indonesia is legally refered to law No. 05 Year 1990 about the Conservation of 
Natural Resources and its ecosystems focusing on biodiversity conservation, whether it is forest 
biodiversity or not; either in the forest area and the outside of forest area. While law No. 41 year 
1999 about Forestry, one of its rules sets the nature conservation in state forest land; it covers not 
only the conservation of biodiversity, but also it covers the protection of life support functions 
provided by forests. Law No. 32 year 2009 aboutthe Protection and Environment Management 
focuses on environment licency as an instrument in controlling the function of the environment. 
In the other hand, law No. 37 year 2014 about Soil and Water Conservation focuses on the land-
use and land as an instrument of environment function conservation.

Based on Article 1, paragraph 2 of law No. 37 year2014 about the Soil and Water Conservation,gives 
definition of Soil and Water Conservation that is “Soil and Water Conservationsare efforts of 
protection, restoration, enhancement, and maintenance the function of soil in the land based 
onits ability and the allotment of land to support sustainable development and life “.

According to Article 1, paragraph 18 of law No. 32 year 2009 about the Protection and 
Environmental Management, gives definition about Conservation of natural resources that 
“Conservation of natural resources is the management of natural resources to ensure wise 
utilization and continued availability by maintaining and improving its quality and diversity “. 
According to Article 1, paragraph 14 of Kuningan District Regulation No. 12 year 2007 about the 
Conservation of Water Resources provides the definition that “conservation of water resources 
is an attempt to maintain the existence and continuation of the circumstances, the nature and 
function of the water resources in order to be available in a quantity and quality to meet needs 
of humanbeings, both in the present and the future “. Therefore, based on the definitions of 
conservation according to the legislation then the preservation of the environment is closely 
related to the role of government and communities’ participation in order to realize sustainable 
development for next generations.

Kuningan Regency is an agricultural area located at the foothill of Ciremai Mountain. It is 
located in the eastern part of West Java, Cirebon regency in the north, Brebes (Central Java) in 
the east, Ciamis regency in the south, and Majalengka in the west. There are five main problems 
identified in the environment such as : 1) land degradation due to deforestation, illegal logging, 
land conversion for plantations and industrial plants, oil extraction, industry and residential; 
2) abrasion due to the traffic of large and fast cruise ships; 3) silting up of the river by the 
high erosion, abrasion and sedimentation; 4) disruption of surface water flow patterns due to 
land conversion, the existance of ports, docks, and logpond; 5) the decrease of water quality 
due to discharge of industrial wastewater, domestic ship ballast water disposal, and disposal of 
domestic solid waste.

In 2006, Kuningan Regency has declared as a conservation district and therefore it needs 
supports from all stakeholders both local government or Kuningan society. So with this paper, it 
is expected that it can measure and determine the effectiveness of Kuningan government policies 
in the water resource conservation. These environmental issues can be evaluated from a medical 
aspect, technological planology, environmental engineering, economics and law. It is stated by 
Siti Sundari Rangkuti ie legal facets of environmental management and conservation of natural 
resources in Indonesia needs to be studied intensively, because environmental management is 
not possible without the rule of law. It does not mean that lawyers can deal with environmental 
problems apart from other disciplines related to the environmental field. Based on the background 
above, the writer can draw formulation of the problems as follows.
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THE PROBLEMS OF RESEARCH
Based on the introduction above, the problems of this paper are formulated as follows: First, 
How is the rule of societies’participation in conserving water resource relating to the enactment 
in Indonesia?;Second,How is government concerns environment as Kuningan government 
policy in conserving water resource?

RESEARCH METHODS
The method used in this research is an evaluative analytical method. It is a method of collecting 
and presenting data obtained to analyze the actual situation and then doing a rational analysis 
based on the reference of juridical through library research and field research.Legal research 
method, according to Soerjono Soekanto that: “a scientific activity, which is based on the method, 
systematics and certain thoughts, which aims to study one or more symptoms of a particular 
law, by analyzing it2. Collecting data in this study is based on primary and secondary data done 
through observation and interviews. The research is conducted Kuningan Regency West Java 
Province. The data presented were analyzed to determine how the government concerned the 
environment as local government policy in the conservation of water resources.

DISCUSSION
Settings Community Participation in Conservation of Water Resources Based on Indonesia 
Regulation 

According to Kamus Besar Bahasa Indonesia (KKBI) Participation means (1) to have participated 
in an activity; (2).involvement; and (3) Participate. Thus, participation implies that: (1) do 
participation; (2). participate (in an activity); and (3) involve. As an example sentence which 
uses the word “participation” such as: the whole of society should participate in the success of 
the development. Definition and Principles of Public Participation According to Ach. Wazir Ws., 
et al. participation can be defined as a person’s conscious involvement in social interaction in 
specific situations. It means that one can participate when he finds himself with or in groups, 
through the process of sharing with others in terms of values, traditions, feelings, loyalty, 
obedience and responsibility together.

Isbandi2says that communnity participation is community involvement in the process of 
identifying the problem and the potencies that exists in society, selecting and decision-making 
about alternative solutions to address these problems, the implementation of problem solving, 
and community involvement in the process of evaluating the changes that occur.

Meanwhile, according to Holil that: basic elements of social participation that can also affect 
community participation are: 1). The confidence of public; 2). Social solidarity and integrity; 
3). Social responsibility and community commitment; 4). The willingness and ability to 
change or improve the situation and build on its own strengths; 5). Community initiatives or 
individual initiatives accepted and recognized as / belongs to the people; 6). Pure public interest, 
at least  general within the community concerned, in terms of public interest not apparent 
because of the individual business involvement; 7). Organization, rational decision-making 
and operational efficiency; 8). Deliberation and consensus in decision-making; 9). Sensitivity 
and responsiveness of the public to the problems, needs and interests of the general public. 
Factors affecting community participation in a program may also come from outside elements 
/ environment. According to Holil that there are 4 points affecting society participation from 
outside of environment2, namely:1). Intensive communication among citizens, between citizens 
with the leader/government  as well as the social system in a society with a system on the 
outside; 2). Social climate, economy, politics and culture, both in family life, relationships, 
school, the community and the nation that are favorable for growth and development of society 
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participation; 3). The opportunity to participate, such as the environment and social structures 
and processes, system of values   and norms that enables and encourages social participation; 
4). Freedom for participation and creativity such as environment in the family, community or 
political environment, social, culture that enables and encourages the rise and growth initiatives, 
ideas from individuals or groups.

Definition of society according to Kamus Besar Bahasa Indonesia means “a man in the broadest 
sense, and bounded by a culture which they consider equal”. While according to Paul B Horton 
and C. Hunt that: society is a c ollection of relatively independent people living together 
in time quite a long time in a particular area, and they have the same culture as well as do 
most of the activities within the group. Society is a group of people who form a semi-closed 
system or vice versa, where most  of the interaction is between individuals in the group. The 
root word of “community” is from Arabic, Musharaka whichmeans more broadly, a society is 
a network of relationships between entities. Society is a group or an interdependent community 
or individual interdependent between one and the other. In general, the public designation is 
used to refer to a group of individuals who live together in a community. Shaykh Taqi al Din 
An-Nabhani a sociologist describes the definition of community is, “a group of people can be 
called as a society if they have any thoughts, feelings, and the same system or the rules”. Having 
similarities, humans interact and connect with one another based on shared interests. People are 
often grouped from the way of getting income or needs. Some social scientists classify people 
as: pastoral nomadic society, hunter, horticulture community and intensive agricultural societies 
also called community civilization.

Environment according to Kamus B esar Bahasa Indonesi means, (1) the area (department, 
etc.) that is included in it; (2) parts of  village which becomes working environment of village 
government; (3) categories; circles: he comes from ~ the nobility; (4) all things affecting the 
growth of humans or animals: we must prevent pollution since the environment has the meaning 
: (1) the unity of space with all objects, power, state, and living creatures, including humans, and 
behavior that affect the lives and welfare of human beings; (2) the environment from outside 
covering all organisms which consist of living organisms, such as plants, animals, and humans. 
Definition of environment is all objects, power and conditions contained in any place or space 
where humans or living creatures may affect his life. Environmental terms, in English called the 
environment, in Dutch called the millieu or in French is called l’environment. In the dictionary of 
the environment compiled Michael Allaby, the environment is defined as: the physical, chemical 
and biotic condition surrounding and organism. S.J. Mc Naughton and Larry L. Wolf interpret it 
as all external factors such as biology and physicswhich  are directly affecting the life, growth, 
development and reproduction of  organisms.  Otto Soemarwoto, an expert of environmental 
science (ecology) leading to define the environment as the sum of all the objects and conditions 
in space that we occupy affecti ng our lives. St. Munadjat Danusaputro, environmental law 
expert interprets the environment as all the objects and conditions, including human actions and 
behavior, which is contained in the space where human being and affect the lives and well-being 
of humans and other living bodies.

Globalization is the process of international integration that occurs due to the exchange of the 
world views, products, ideas, and other cultural aspects. There are at least three (3) types of 
environmental destruction that occured in the world and threaten the safety and local communities 
in developing countries. First, the global agriculture industry, the second the mining industry, 
and the third, is the forestry industry. In the context of urban spatial structure, the symptoms of 
the transformation of public space into private space reflects the commodification of living space 
and social space to marginalize and expense  the poor society in country. Law No. 32 year 2009 
about the Protection and Management of the Environment in article 1, paragraph 6 provides 
definition of conservation that: “Conservation of environmental functions is a series of efforts to 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 393

maintain the environment support and capacity “. The society whobecomes part of environment, 
have an obligation to protect and preserve the continuity of the environment.

According to Article 1 letter a of Law No.32 year  2009 about the Protection and Environmental 
Management, that “The environment is a unity with all things space, power, state, and living 
creatures, including humans and their behavior, which affect the nature itself , continuity of 
livelihood, and welfare of human beings and other living creatures “. While definition of  the 
protection and management of the environment under Article 1 letter a of Law No.32 of 2009 
that: “Protection and management of the environment is a systematic and integrated effortsbeing 
made to preserve the environment and prevent pollution and / or damage of environment 
including planning, utilization, control, maintenance, supervision, and enforcement “.

The principle of environmental protection and management, according to law No.32 of 2009 
Article 2 letter k that participatory and in explanation of Article 2 point k that “What is meant 
by” the principle of participatory “is that every member of the community is encouraged to play 
an active role in the decision-making process and implementation of environmet management 
protection, either directly or indirectly “. According to Article 2 of Law No. 37 Year 2014 about the 
Implementation of Soil and Water Conservation that Soil and Water Conservation is based on the 
principles of: a). participatory; b). alignment; c). balance; d). justice; e). usage; f). local wisdom; 
and g). sustainability. Elucidation of Article 2 a provides an explanation that “the principle 
of” participatory “is that every member of the community is encouraged to be active in the 
decision process and implementation of the protection and management of land and water, either 
directly or indirectly”. Law Number 32 Year 2009 on 2009 on the Protection and Management 
of the Environment in article 70 contains a provision concerning participation or role of the 
community in the protection and management of the environment and the setting is as follows:

Role of Civil Society, in Article 70
1)  Society has equal rights and equal opportunities as possible to play an active role in the 

protection and management of the environment.
2)  The role of the community can be:

a.  social supervision;
b.  provision of advice, opinions, suggestions, objections and complaints; and / or
c.  delivery of information and / or reports.

3)  The role of the community is done to:
a.  raise awareness within the management and protection of the environment;
b.  increase self-reliance, community empowerment, and partnerships;
c.  develop community capacity and initiative;
d.  foster community responsiveness to social supervision; and
e.  develop and maintain the culture and local wisdom in order to conserve the environment.

Enactment Number 32 Year 2009 about the Protection and Management of the Environment Article 
91 contains a provision concerning of the Society accuse rights protection and environmental 
management felt disadvantaged because of pollution or destruction of the environment and the 
setting is as follows:
1)  People has right to submit claim in individual/group on its own behalf and / or for society if 

it suffered losses due to pollution and / or destruction of environment.
2)  An action may be filed if there are similarities of facts or events, the legal basis, as well as 

the kinds of demands among group representatives and members of his group.
3)  The provisions concerning the accuse right is done based on the law.

Enactment No. 37 of 2014 about the Soil and Water Conservation in article 46 contains a 
provision concerning participation or community participation in the conservation of soil and 
water as follows:
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1)  People have an equal opportunity to participate in conservation of Soil and Water undertaken 
by the government and / or regional government in accordance with their authority.

2)  The role of the community is done by deciding local wisdom.
3)  Public participation can be made in:

a.  planning arrangement;
b.  funding;
c.  supervision; and / or
d.  controlling.

4)  Further provisions about mechanisms of society participation stated in government 
regulation.

Enactment No. 37 of 2014 about the Soil and Water Conservation in article 52 contains a 
provision about the accuse rights of Society if they experience loss due to damage of land and 
soil functions and its settings are as follows:
1)  People has right to file a class action for their benefit of yourself and / or for the benefit of 

society when experiencing a loss due to damage of the soil function.
2)  The lawsuit referred to in paragraph (l) can be filed if there are similarities facts or events, 

the legal basis, as well as the kinds of demands between representatives of groups and group 
members.

3)  The right to public accountability implemented in accordance with the provisions of the 
legislation.

Kuningan government rule No. 12 of 2007 about the Conservation of Water Resources in 
chapters 35 and 36 contains a provision about community participation in the conservation of 
water resources and the setting is as follows: Article 35 that “People who are in or around water 
sources can be priority to participate in the activities of Water Resources Conservation.

Article 36, namely:
1)  People have equal opportunities and wide as possible to participate in environmental 

management.
2)  Implementation of the provisions referred to in paragraph (1) is done by:

a.  increasing self-reliance, community empowerment, and partnerships;
b.  developing community capacity and initiative;
c.  developing community responsiveness to make social control;
d.  giving opinion;
e.  Delivering information or statements.

In accordance with the principle of the protection and management of the environment i.e. 
Participatory, it needs community roles to suceedthe environmental protection program. 
Community participation is an important thing in order to support Kuningan as a Conservation 
Regency. Conservation is a sensitive issue that should involve the community, environmental 
management is useless if it does not involve the public and public participation without the 
knowledge of environmental management led to wastage. So, involving people who understand 
the principles of sustainability can make environmental management effectively and efficiently. 
The conservation programmes involving community participation in Kuningan district is as 
follows: First, SERULINGmeans students concerned about the environment; second, APEL is 
the apparatus concerned about the environment; third, namely Pepeling means bride concerns 
environment; fourth, Car free day program which is held on Sunday getting support from West 
Java governor. Kuningan community participation in water resource conservation policy should 
be supported both institutionally and regulations that need to exist as a legal basis to implement 
community participation.
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Apparatus Concerns Environment as Kuningan Local Government Policy in the Water 
Resources Conservation.

Indonesia is a Legal State in accordance with Article 1 (3) of Undang-undang Dasar 1945, 
“Indonesia is a Legal State”. Before the amendment, the Statement about Legal State is 
contained in the explanation of the Undang-undang Dasar1945, “Indonesia is a country based 
on law (rechsstaat)”. There are Twelve basic principles as the main pillars that supported the 
establishment of a legal state, namely: 1). Supremacy of law; 2). Equality in law; 3). The 
principle of legality; 4). Limitation of power; 5). The organs of government are independent; 
6). Free and impartial judiciary; 7). Administrative courts; 8). State judiciary; 9). Protection of 
human rights; 10). Democratic; 11). Serves as a means to realize the purpose of the state; and 
12). Transparency and social control.Constitutionally it is contained in Article 28 h of paragraph 
1 (a) which states that “every person lives in physical and spiritual prosperity, has home and 
a good and healthy living environment and gets health services” and Article 33 paragraph (3) 
of Undang-undang Dasar 1945 that “Earth and water and natural resources contained in it are 
controlled by the state and utilized for the benefit of the people” in Article 28 of the Undang-
undang Dasar 1945 said that every citizen has the right to have a good and healthy environment, 
enforcement of environmental law is an instrument for creating a good and healthy environment. 
Nature conservation in Indonesia is legally refers to Law No. 05 of 1990 about the Conservation 
of Natural Resources and Ecosystems focusing on biodiversity conservation, forest biodiversity; 
either in the forest area and outside the country. While Law No. 41 of 1999 about Forestry 
conservation on state forest land; it covers not only the conservation of biodiversity, but also the 
protection of life support functions provided by forests. Law No. 32 of 2009 about the Protection 
and Environment Management focuses on environmental licensing as an instrument in controlling 
the environment. While Law No. 37 of 2014 about the Soil and Water Conservation focuses on 
land-use and land as an instrument in environment conservation.

Based on article 1, paragraph 2 of enactment No. 37 of 2014 about the Soil and Water Conservation 
that “Soil and Water Conservation is an effort to protection, restoration, enhancement, and 
maintenance of soil function based onits ability and function to support sustainable development 
and life “. According to Article 1, paragraph 18 of enactment No. 32 of 2009 about the Protection 
and Environmental Management gives definition of natural resource Conservation “Conservation 
of natural resources is the management of natural resources to ensure wise utilization and 
continued availability to support life “. According to Article 1, paragraph 14 of Kuningan 
gevernment regulation No. 12 of 2007 about the Conservation of Water Resources provides 
the definition of “conservation of water resources is an attempt to maintain the existence and 
continuation of the nature and function of the water resources in order to continue to be available 
in a quantity and quality sufficient to meet needs of living things, both in the present and the future 
“.Therefore based on understanding of conservation according to the legislation, the environment 
conservation is closely related to the role of government and community participation in order to 
realize sustainable development for next generations.

Roscoe Pound statesa concept, it is well known as “law is a tool of social engineering” 
provides a basisthat  the law is used as a means of change in society, the law should play an 
active role in manipulating social change in society so that the law should be a driving factor 
in the direction of socal change to be better than ever. Development Legal Theory developed 
by Muchtar Kusumaatmaja is based on Roscoe Pound theory that provides a basis for the legal 
function as a “Means Renewal Society”. Mochtar Kusumaatmadja legal theory development 
has basic thoughts about law namely; First, that the meaning and function of law in society is 
reduced to one thing the order which is the ultimate goal and the first laws. The need for this 
order is a basic requirement (fundamental) for the existence society and fact which applies 
to society. To achieve order in society, it will need certainty in relationships between people 
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in society. In addition, another purpose of the law is to achieve justice varying content and 
size, according to the society and era. Second, that the law as a social norm, does not mean 
relationships between society governed only by law, but also it is determined by the religion, 
the rules of propriety, decency, customs and other social norms. Therefore, between law and 
other social norms are the fabric of the close relationship between the one and the other. 
But if there is a discrepancy between legal norms and social rules, then in the realignment 
of the legal provisions done in an orderly way, either on a form, manner and means of 
implementation.

Third, that the law and the power have a reciprocal relationship, where the law requires power 
for its implementation because without it no other jurisdiction would constitute a social 
norm containing a mere suggestion. Instead powers undefined by law. Popularly said that 
the law was without power is a chimera, power without law is tyranny. Fourth, that the law 
as a social norm can not be separated from values   (values) prevailing in a society, it can even 
be said that the law is a reflection of the values   prevailing in society. So it can be said that a 
good law is legal according to the laws of life (the living law) in a society that is certainly a 
reflection of the values   prevailing in the society itself. Fifth, that the law as an instrument of 
renewal of society means that the law is a tool for maintaining order in society. The function 
of law is not only preserve and maintain what has been achieved, but the function of the law 
of course must be able to assist the process of change in society itself. The use of the law as 
a tool for societal changes has to be very careful in order to avoid losses in the community 
should be considered in terms of sociology, anthropology cultural community.

First development legal theorywas stated by Mochtar Kusumaatmadja wich had been stated 
in five year development plan. Relating to this condition, there are many experts expressing 
their opinions, such as Lawrence M. Friedman cited by Soleman B. Taneko stating that the 
statutory functions include:
a.  Supervision /Social Control;
b.  Dispute Settlement;
c.  Social Engineering, Redistributive, or Innovation.

The authority comprises theory and consists of: 1). Attribution is the provision of government 
authority by lawmakers to the organs of government; 2). Delegation (delegatie) is the official 
transfer of power from higher to lower officials; 3). Mandate (mandaat) is the delegation 
of authority or order given by an officer on his behalf to a third party to carry out some 
tasks that the official top positions. According to I Made Arya Utamathat there are three 
basic things in environmental management: 1). Activities in the form of environmental 
management activities of their settlement activities, utilization activities, development 
activities, maintenance activities, monitoring activities, control activities; 2). Environmental 
management is based on the principle of “environmental functions” conservation; 3). 
environmental management through an integrated approach to the spatial planning and the 
protection of environmental elements. Legal changes will occur if members of the public no 
longer run the obligations that have been mandated by the legislation in a country.

In organizing his administration, local government can not be separated from 
the principleof legality as the basic foundation in making regulations related to local 
government policy. The concept of policy, in Kamus Besar Bahasa Indonesia, 
is defined as a series of concepts and principles that becomes an outline and basic plan 
in the execution of a job, leadership, and how to act (on governments, organizations, etc.); 
statement of goals, objectives, principles and guidelines for the management in order to 
achieve the target. Carl J Federick as quoted Leo Agustino defines that policies as a series 
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of actions / activities proposed by a person, group or government in a particular environment 
where there are obstacles (difficulties) and opportunities to the implementation of the 
proposals of these policies in order to achieve certain goals. This argument also shows that 
policy ideas involve behavior that has the intent and purpose, it is an important part of 
the definition of policies, because the policy should indicate what is actually done rather 
than what is being proposed in some activities on a problem.Amara Raksasataya argued that 
wisdom is a tactic and a strategy that is used to achieve the objective. A policy requires three 
(3) elements: 1) identification of the objectives to be achieved; 2) tactics or strategies of 
the various measurement to achieve the desired objectives; 3) Provision of inputs to enable 
real implementation of tack. According to Carl L. Friedrich is a series of proposed actions a 
person, group or government in a particular environment, the threats and opportunities that 
exist, where the proposed policies are intended to harness the potential and overcome the 
existing obstacles in order to achieve certain goals.

The existence of problems that arise in society ‘agenda for the government to find the best 
solution in the form of policy. The specific characteristics inherent in the policy, namely: 
First, the policy is more than an act that leads to the goal rather than as any behavior or 
act that is completely random and accidental, and the planned actions; Second, the policy 
essentially consists of actions related to copy and patterned lead to a particular purpose 
carried out by government officials and it is not a stand-alone decisions; Third, the policy has 
to do with what the actual government in certain areas are; Fourth, the policy may be in the 
form of positive, possibly negative. In a positive form, the state policy likely includes some 
forms of government action intended to influence a particular problem, while in the form of 
negative, policy possibilities include the decisions of government officials to take no action 
on the issues where government’s interference is required.

Solichin Abdul Wahab argued that the term policy itself is still going on is an event of 
disagreement and debate the experts. So to understand the policy term, Solichin Abdul 
Wahab provides some guidance relating to the policy, as follows: 1). Policies should be 
distinguished from the decision; 2). Actual policies are not necessarily distinguishable from 
the administration; 3) .Policies include behavior and expectations; 4). Policies include the 
lack of action; 5). Policies usually have the final results that will be achieved; 6). Each policy 
has a specific purpose or goal either explicitly or implicitly; 7). Policies emerge from a process 
that goes on all the time; 8). Policies include relationships that are inter-organizational and 
intra-organizational natures; 9). Public policy does not exclusively concern with the key role 
of government institutions; 10). The policy is formulated or defined subjectively. Meanwhile 
Hogwood and Gunn Lewis A. Wahab classify policy in the 10 meanings, namely: a). Policy 
as a label for a field of activity; b.) Policy as an expression of general purpose desired by state 
of affairs; c. Policy as the specific proposals; d.) Policy as the decision of the government; 
e.) Policy as formal authorization; f.) Policy as program; g.) Policy as output; h. Policy as 
outcomes; i.) Policy as a theory or model; j.) Policy as process. W.I Jenkins, who viewed the 
policy as “a set of interrelative decision concerning the selection of goals and the means of 
achieving them within a specified situation”. J.K. Friend and his colleagues said the policy 
is “ essentiallly a stance which, once articulated, contributes to the context within succession 
of future decision that will be made”. Therefore, the Kuningan government has policies on 
conservation of water resources as a form of political will and translated in making the rules 
relating to the conservation of water resources.

Based on the provisions of Article 1 paragraph 2, in enactment No. 32 Year 2014 that 
Regional Government is the implementation of government affairs by regional government 
and parliaments of the region according to the principles of autonomy and duty of assistance 
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with the principle of broad autonomy within the system and the principles in the Republic 
of Indonesia as stated in Undang-undang Dasar 1945. Looking at the definition of local 
government as noted above, it is meant that here is the operation of the regional administration 
of the autonomous regions by the local government and the parliament according to the 
principles of decentralization and local government official elements of the governor, regent 
or mayor and the local government officials. The local government has huge authority for 
planning, formulating, implementing, and evaluating development policies and programs 
that fit with the needs of local communities. Now the local government is no longer simply 
as implementing operational policies that have been established and defined by the center, 
but more than that is expected to be the lead of development agencies in regional or local 
level. Autonomy of local governments has a broad discretion in the management of the 
environment especially in facing need of a strong legal politics to realize the ideal law that 
mandated by legislation.

According to Philip M. Hadjon authority is a concept of public law consists of at least three 
(3) components: 1). Influence is the use of power to control the behavior of legal subjects; 
2). The legal basis is the authority that must act on the basis of laws and regulations; 3). 
Conformity is the standard in using the authority i.e the general and specific standards. The 
authority comprises theory and consists of: 1). Attribution is the provision of government 
authority by lawmakers to the organs of government; 2). Delegation (delegatie) is the official 
transfer of power from higher to lower officials; 3). Mandate (mandaat) is the delegation of 
authority or order given by an officer on his behalf to the third party to carry out some tasks 
from the top official positions. Governance can be seen from its objectives or management of 
government and different commercial. Its objective is to improve the wealth of public while 
trade management is a reward or profit or economic benefit.

Enactment No. 32 of 2009 about the Protection and Management of the Environment in 
article 1, paragraph 6 provides an understanding of conservationis “as a series of efforts to 
maintain the carrying capacity and environmental carrying capacity”. People who become 
part of the environment, have an obligation to protect and preserve the continuity of the 
carrying capacity and environmental carrying capacity. So, involving the community who 
understand the principles of sustainability to make environmental management is effective 
and efficient. Apparatus care about the environment, is a program that touches the government 
apparatus in Kuningan district, namely the tree planting activity related to the promotion as 
well as Earth Day and other holidays, in this program each employee or personnel in local 
government whose rank increases, has to provide and grow trees in the area that has been 
stated by the local government to support local government programs stated by Kuningan 
Regent Instruction No. 02 of 2011 about the Implementation of Administrative program 
relating to Environmental Care in Kuningan. Apparatus cares Environment Care Program 
may include planting trees in the area around the neighborhood, planting on lands belonging 
to the local government, such as: Botanical Gardens in Padabeunghar Village Pasawahan 
District; Forest City in Bungkirit Cigugur; Forests and other location in Kuningan. It is also 
providing fish in lakes, ponds, and rivers, as well as the release of birds.

CONCLUSION
1. Setting society participation in Kuningan Regency relating to Water Resources Conservation 

is based on enactment No. 37 Year 2014 About the Soil and Water Conservation where the 
location of research is carried out in Kuningan Regency. The purposes of this study are to 
determine how public participation arrangements are pursuant to enactment No. 32 of 2009 
about the Protection and Management of the Environment and how community participation 
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in environmental conservation is. Enactment No. 32 of 2009 about the Protection and 
Management Environment provided in Article 2 letter k is “participatory” and the explanation 
of Article 2 letter k that “What is meant by” the principle of participatory “is that every 
member of the community is encouraged to take an active role in decision-making process 
and the implementation of environmental protection and management.

 Regarding to the details of participation is regulated in Article 70 and Article 91 of Enactment 
No. 32 of 2009 about the Protection and Environmental Management provides the setting of 
Participation or Community Roles and complain Rights if there are some losses caused by 
pollution or environmental damage in the protection and management of living environment; 
Law No. 37 of 2014 about the Soil and Water Conservation in article 46 contains a provision 
concerning participation or community participation in the conservation of soil and water 
and the setting is as follows: Paragraph 1 is: People have an equal opportunity to participate 
in conserving soil and Water undertaken by the government and / or regional government 
in accordance with their authority. Paragraph 2 of the Implementation of the role of the 
community is done by taking into account of local knowledge. Paragraph 3 of that community 
participation can be done in: a. planning arrangement; b. funding; c.controlling; and / or 
d.proposing lawsuit / group. Paragraph 4 of that provision is more talkingabout mechanisms 
that regulated public participation in government regulation. Law No. 37 of 2014 about the 
Soil and Water Conservation in article 52 contains a provision about complian Rights from 
Community if they experience losses due to damage Function of Land and the setting is as 
follows: Paragraph 1 is Community right to bring a class action for its own business and / or 
for the benefit of society when experiencing a loss due to damage of the land Soil function. 
Paragraph 2 of the lawsuit referred to in paragraph (l) it can be filed if there are similarities 
facts or events, the legal basis, as well as the kinds of demands between representatives of 
groups and group members. Paragraph 3 is accountability of public rights implemented in 
accordance with the provisions of the legislation. Local regulation No. 12 of 2007 about the 
conservation of Water Resources and Kuningan Regent’s Instruction No. 02 of 2011 about 
the Implementation of Administrative  Environmental Care Program in Kuningan.

2. Apparatus care Environment Program is the Local Government Policy relating to Water 
Resources Conservation, it is regulated in No. 12 of 2007 about the conservation of Water 
Resources and Kuningan Regent’s Instruction No. 02 of 2011 about the Implementation of 
Administrative Program relating to Environmental Carein Kuningan. The program is a policy 
made by the government to provide a sample for Kuningan society that must be responsible 
with their environment. Apparatus Cares Environment Program may include planting trees 
in the area around the neighborhood, planting on lands belonging to the local government, 
such as: Botanical Gardens in Padabeunghar village in Pasawahan;  BungkiritCity Forest in 
Cigugur village; Mayasih urban forest, Archaeological Park in Cipari, and others. It is also 
stocking of fish in lakes, ponds, and rivers, as well as the release of birds.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 400

BIBLIOGRAPHY

Ach. Wazir Ws.,et al. 1999.Panduan Penguatan Menejemen Lembaga Swadaya Masyarakat. 
Jakarta: Sekretariat Bina Desa dengan dukungan AusAID melalui Indonesia HIV/AIDS 
and STD Prevention and Care Project, Jakarta.

Akhmaddhian, Suwari dan Anthon Fathanudien. 2015.Partisipasi Masyarakat dalam 
Mewujudkan Kuningan sebagai Kabupaten Konservasi (Studi di Kabupaten Kuningan). 
Jurnal UNIFIKASI Vol.2, no. 12015, FH Uniku, Kuningan.

Asshiddiqie, Jimly. 2016.Konstitusi Bernegara : Praksis Kenegaraan Bermartabat dan 
Demokratis, cetakan ke dua, Setara Press, Malang.

Atmasasmita, Romli. 2012.Teori Hukum Integratif: Rekonstruksi terhadap Teori Hukum 
Pembangunan dan Teori Hukum Progresif, Genta Publshing, Yogyakarta.

Bram, Deni. 2014.Politik Hukum Pengelolaan Lingkungan Hidup, Setara Press, Malang.

Gajong, Andi dan Agussalim. 2007.Pemerintahan Daerah: Kajian Politik dan Hukum, PT. Ghalia 
Indonesia, Jakarta.

Hartini, SridanAbdul Aziz Nassihudin. 2008.Pengisian Jabatan Sekretaris Desa Di Kabupaten 
Banyumas (Studi Tentang Kebijakan Pengisian Jabatan Sekretaris Desa), Jurnal Dinamika 
Hukum, Vol 8 Nomor 1 Januari 2008, Purwokerto : FH. Unsoed.

Ilmar, Aminuddin. 2010.Hukum Tata Pemerintahan, Prenadamedia, Jakarta. 

Isbandi Rukminto Adi. 2007.Perencanaan Partisipatoris Berbasis Aset Komunitas: dari Pemikiran 
Menuju Penerapan. Depok: FISIP UI Press.

Kotijah, Siti. 2010.Implementasi Prinsip-prinsip Kehutanan dalam Rangka Konservasi 
Kehutanan: studi kasus di Jawa Timur, Jurnal Magister Hukum, Vol. 1 Nomor 2, Surabaya 
: Program Studi Magister Ilmu Hukum, Universitas Wisnuwardhana.

Kusumaatmadja, Mochtar di dalam Otje Salman dan Eddy Damian. 2013.  Konsep-Konsep 
Hukum  dalam Pembangunan, Alumni, Bandung.

Latif, Abdul. 2014.Hukum Administrasi, Dalam Praktek Tindak Pidana Korupsi, Pranadamedia, 
Jakarta. 

Manan, Abdul. 2014.Peranan Hukum Dalam Pembangunan Ekonomi,  Kencana,  Jakarta.

Mukhlis dan Mustafa Lutfi. 2010.Hukum Adminisrasi Lingkungan Konteporer, Setara Press, 
Malang.

Rahardjo, Satjipto. 2010.Hukum dan Perubahaan Sosial, Genta Publishing, Yogyakarta.

Ridwan HR. 2009.Hukum Administrasi Negara, FH UII Press, Yogjakarta.

Soekanto, Soerjono. 1984.Pengantar Penelitian Hukum.cet.2007,  Jakarta : UI Press.

Soelaiman, Holil. 1980.Partisipasi Sosial dalam Usaha Kesejahteraan Sosial. Bandung, STKS.

Soeroso, Amiluhur. 2007.Konservasi Lingkungan Kawasan Berbasis Manajemen Pembangunan 
Masyarakat, Jurnal Ekonomi Pembangunan Vol. 12 Nomor 1 April 2007.

Sudiana, Nana dan Hasmana Soewandita. 2007.Pola Konservasi Sumber Daya Air di Daerah 
Aliran Sungai Siak, Jurnal Alami Vol. 12 Nomor 1,2007.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 401

Syafiie, Inu Kencana. 2014.Sistem Adminsitrasi Negara Republik Indonesia, PT. Bumi Aksara, 
Jakarta.

Taneko, Soleman B. 1992.Pokok-Pokok Studi Hukum Dalam Masyarakat, PT. Raja Grafindo 
Persada, Jakarta.

Wahab, Solichin Abdul. 2008.Pengantar Analisis Kebijakan Publik, UMM Pres, Malang.

Yuslim. 2013.Gagasan Pengaturan Kewenangan Gubernur Sebagai Wakil Pemerintah Setelah 
Perubahan Undang-Undang  Dasar 1945, Jurnal Yustisia, Edisi 86 Mei - Agustus 2013, 
FH UNS, Surakarta.

https://id.wikipedia.org/wiki/Globalisasi diakses 31 Desember 2015 Jam 19.00 wib

http://www.pikiran-rakyat.com/pendidikan/2012/07/16/196153/murid-baru-diharuskan-
menyerahkan-bibit-pohon-seruling. diakses pada tanggal 20 Agustus 2016 pada jam 20:10 
wib.Mendapat Apresiasi dari Gubernur Jawa Barat melalui Surat Nomor 660.1/2197/
OPSHS tanggal 31 Mei 2010 perihal Pemberian Penghargaan dan Apresiasi terhadap 
Bupati Kuningan H. Aang Hamid Suganda yang telah berinisiatif untuk melaksanakan 
Kegiatan Car Free Day, secara konsisten dan berkelanjutan yang dapat mendukung upaya 
pencapaian Rencana Pembangunan Jangka Panjang Daerah (RPJMD) 2013 dibidang 
lingkungan hidup.

Perundang-Undangan

Undang-Undang Nomor05 Tahun 1990 tentang Konservasi Sumberdaya Alam Hayati dan 
Ekosistemnya.

Undang-Undang Nomor 41 Tahun 1999 tentang Kehutanan.

Undang-Undang Nomor 32 Tahun 2009 tentang Perlindungan dan Pengelolaan Lingkungan 
Hidup.

Undang-Undang Nomor 23 Tahun 2014 tentang Pemerintahan Daerah.

Undang-Undang Nomor 37 Tahun 2014 tentang Konservasi Tanah dan Air.

Peraturan Daerah Kabupaten Kuningan Nomor 12 Tahun 2007 tentang Konservasi



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 402

LEGAL ANALYSIS ON FOREST CERTIFICATION :  A MEANS OF 
SOCIAL CHANGE

Wahyuningsih*

ABSTRACT

There is general agreement among the experts that environmental problems are becoming 
increasingly world-wide and therefore demand a global approach. Stockholm Declaration 1972 
remarked the first step for equitable  global partnership to protect the environment, and which was 
further folowed by Rio Declaration of 1992, establishing the concept of sustainable development 
and which proclaimed among others that precautionary measures shall be widely applied by 
States according to their capabilities.  In relation to forest management, deforestation, forest fire, 
forest exploitation due to the change of attitude of the people and multinational corporations 
possesing interest in forest business has led to environment degradation, forest deterioration 
in particular.  Forest certification was then introduced aiming to secure the forest area, and it 
was initiated by intenational non-governmental organization namely WWF and Greenpeace.  It 
was futher developed in regulations concerning ISO, SFM (Sustainable Forest Management) 
Certificate for paper products, and forest certification known as Chain of Custody (CoC).  This 
paper aims to examine the role of forest certification as a tool of social  change from international 
and national legal point of view, using secondary data.
Keywords : International Law, forest certification, international obligation

A. INTRODUCTION

Bentham stated that nature has placed mankind under the governance of two mainstreams, 
pain and pleasure.  It is for them alone to point out what we ought to do,  as well as to 
determine what we shall do.1 Bentham stated further related to his theory of utilitarianism, 
that law and regulation which are properly designed shall be those which are  giving the 
greatest happiness of the greatest number. 2  In respect to this, based on Bentham’s  ‘will’  
theory of law, to which theory, Bentham was also a follower, the will ought to be obtained 
from various sources in the community, and therefore it will be able to produce  what is 
called ‘unity of will’.3 Bentham concerned that the expression of will  from the community 
and the expression of will from the authority shall certainly determine the quality of law 
adopted.4  

The will of the international community  proclaimed in the Universal Declaration of 
Human Rights  to provide clean and healthy environment is reflected  from the concept of 
sustainability in development.  The concept of sustainable development contains promises 
to create world which meets the need of the present without compromising the ability of 
the future generation to meet their own needs.5  This concept culminated  in the United 

1 *The writer is a student of  PDIH Universitas Sebelas Maret Surakarta, study year 2016/2017. Ahmad Redi, 
Hukum Sumber Daya Alam, Sinar Grafika, Jakarta, 2015, p. 40.

2  Ibid., p. 42.
3  Ibid., p. 43.
4  Ibid., p. 50.
5  World Commission on the Environment and Development 1987 – Bruntland Commission.
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Nations Conference on Environment and Development in June 1992,  proclaiming Rio 
Declaration of 1992, and inserted the commitment in Article 2 that human beings are at 
the centre of concerns for sustainable development.  They are entitled to a healthy and 
productive life in the harmony with nature.  Although there is no certain definition of the 
concept of sustainable development, but the term itself was already mentioned in the report 
of the World Commission on Economic and Development in 1987 entitled ‘Our Common 
Future’. It defined sustainable development as ‘development that meets the needs of the 
present without compromising the ability of future generations to meet their own needs’.6   

Unfortunately in globalized world, the growth and pattern of consumption lead to increase 
demand of ecosystem.  Globalization7 influenced much the economic activities pattern 
and causing  interrelation, interdependency among states, but at the same time also 
competitiveness between them.8   Obviously, it is clear already that globalization caused 
both benefits and crisis. The problems such as climate change, ozone depletion, long-range 
transboundary air pollution  created international environmental problems are said to be 
such crisis.  In line with the adoption of Stockholm Declaration of 1972, there was general 
agreement among the experts that environmental problems are becoming increasingly 
world-wide and therefore demand a global approach ...”9

The global approach which has been carried out by states  to stop the environment to deteriote, 
have actually been inserted in various international instruments following Stockholm 
Declaration of 1972 and Rio Declaration of 1992, such as Convention on  the Protection 
of Ozone Layer 1982, Convention on Biodiversity 1993, Convention on Climate Change 
1992, WTO Convention, Kyoto Protocol.  Based on the consent of the State parties,  States 
are under obligation to realize the provisions contained therein. As judge Huber stated, that  
‘responsility is the necessary corollary of a right.  All rights of an international characters 
involve international responsibilities.’10  

Interdependency among  people and among nations as a phenomenon of globalization 
which took place, and causing  closer contact between individuals from different places in 
the world, increasing personal interaction, mutual co-operation and relationship between 
citizens of the world, constitute  globalization in economic, has the meaning that  the relation 
between economic actors are increasing.11  States are nolonger able to stop the mobility of 
people to and from its territory, unable to protect the flow of information, goods and services 
to and from its country.  The flow of capital from offshore after   the adoption of free-trade 
agreements, and the Government policy to give permits to multinational corporations to do 

6  Peter Malanczuk, Akehurst’s Modern Introduction to International Law, Harper Colins Academic, London, 
1997, p. 241.

7  Globalization from theoretical perspective means a chain of theory of evolution (Hegel, Comte, Darwin, 
Ricardo, Mill, Malthus) which convince that community shall be developed from primitive to modern, 
modernization of the people... integration from national to global economic (Globalisasi dalam perspektif 
teoritik merupakan rangkaian dari teori evolusi (Hegel, Comte, Darwin, Ricardo, Mill, Malthus) yang meyakini 
bahwa masyarakat akan berkembang dari primitif ke modern, modernisasi seluruh bangsa ..... pengintegrasian 
ekonomi nasional kepada ekonomi global).    Masrudi Muchtar, Perlindungan & Pengelolaan Lingkungan 
Hidup, Prestasi Pustaka, 2015,    p. 2. 

8  Ibid., p. 3.
9 Siti Sundari Rangkuti, Hukum Lingkungan dan kebijakan Lingkungan, Nasional Airlangga University Pres  

dalam Syahrul Machmud, Syahrul Machmud, Problematika Penerapan Delik Formil dalam Perspektif 
Penegakan Hukum Pidana Lingkungan di Indonesia.  Bandung : Penerbit Mandar Maju, Bandung. Cet.I. 2012, 
p. 31.

10 Martin Dixon & Robert McCorquodale, Cases and Materials on International Law, Oxford University Press, 
New York, 2003, p. 403.

11 Jamal Wiwoho, “Globalisasi”, materi kuliah Program Doktor Ilmu Hukum, Pasca Sarjana Universitas Sebelas 
Maret, 2016.
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business in mining sectors within  the protected forest area and conservation forest area, 
in their activities utilizing forects products, they are exploiting the nature of Indonesia is 
unavoidable,  the impact of which to the environment is certainly not impossible to happen.

The proces of integration in economic sector is so distinct in  globalization era, consequently 
the national economic system has to adopt the gobal economic system in accordance with 
the free-trade planned previously, either in colonalism or neo-colonalism era.12   It is also 
demanded by world trade organization such WTO, APEC as well within regional organization 
ASEAN.13    Should Indonesia join the world and regional trade systems,  Indonesia would 
gradually have to make some adjustments and social changes.  In view of the the local 
community, they have actually their own customs with various local ethics. Globalization, 
technological development, change of business attitude as a result of modernization and the 
world demand,  has made the local community to gradually change and the new generation 
has to adjust with the new pattern. 

Currently, in forest sector,  162 million hectares of forest area owned by Indonesia is 
deteriorating due to some failures to manage illegal logging, illegal trading of forest products, 
besides  forest/land fires  happen almost annually.  Forest destruction continues to take place, 
particularly caused by the changes of attitude of human beings and corporations having 
extremely high interest in forest resources but showing less responsibility. The economic 
pattern which was initiallly more subsisten, was forced to meet the production for export 
purposes but disregarding forest conservation.14 

Actually in Indonesia, the culture to conserve and to maintain the balance of the environment 
exists already, known as indegenuous knowledge,  such as the concept of shifting cultivation 
(ladang berpindah), subak water system, adat rules namely awig-awig, and sasi.  The adat 
rules and such attitude must be respected and applied, guiding what people  ought to do, 
in particular in the interaction and managing the natural resources and the environment.  
Unfortunately, such indigenous knowledge is experiencing erosion, the destruction of tropical 
forest is continuing, such as illegal logging, and more severe is affected by globalization. 
Globalization has indeed created global problems.  In economic sector, such as  globalization 
in production, finance, manpower, information network and trade.15 

Citing the theory of modernization, the implementation of modernization theory in the 
establishment of multinational corporations unfortunately  face failure.  In third world 
states, including Indonesia,  multinational corporations in their activities have exploited 
the natural resources, and caused environment destruction.16  The impact of which, in trade 
practices, as an example, in woodcraft product industries,  the validity of their product is 
questioned.  In Indonesia, the application of modernization theory gives dominant role to the 
government.  As a consequence, collaboration between global capitalism,  state’s authorities 
and the entrepreneurs may happened. For the purpose to maintain such  coalition of interrest, 
the interest of the  people and the environment  shall be easily victimized.17

12  Masrudi Muchtar, op.cit.,p. 2
13 For the forestry sector ASEAN, specifically developed five strategic thrusts, namely : sustainable forest 

management; Strengthening ASEAN cooperation and joint approaches in addressing international and regional 
forestry issues; ... diunduh dari googleweblight.com/?lite_url=http://asean.org/asean-economic-community/
asean-minis   terial-meeting-on-agriculture-and-forestry... pada 30 Juli 2016.

14  Pertanian subsisten diartikan sebagai suatu system bertani diman tujuan utama dari si petani adalah 
untuk memenuhi keperluan hidupnya berserta keluarganya. http://www.translate.com. Google diunduh 
pada 25 September 2016.

15 Jamal Wiwoho,”Globalisasi”, op.cit.
16   F. Adji Samekto, Kapitalisme, Modernisasi dan Kerusakan Lingkungan, Genta Press, Cet. I, 2008, p. 87.
17 Ibid., p. 88, 89, 90



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 405

The international community is aware of the function of forest for the world.  They have 
increasing concern towards green consumerism.  As a result, industries of this field has to 
adjust themselves with strict requirements demanded by the exporting destination states.  
Using market mechanism, it is strictly demanded, that  timber as raw materials must be 
obtained legally, which means that timber  is not obtained either  from illegal logging or 
illegal trading. Considering that forest is one of the natural resources important to supply 
oxigen that human needs, one of the instrument able to push the compliance to maintain 
forest sustainability is by applying ecolable certification.

In line with the ecolabeling, Indonesia,  pursuant with the demand of the consumers in 
international trade having great attention  to green consumerims,  which is also applied in 
Japan and popularly known as Green Purchase Law (Green Keo Nyu Ha), every product 
made of wood, either for domestic or import purposes, shall be completed with documents 
concerning the legality or origin of the wood.   Currently, checking are already carried out 
to  five kinds of products, which basic materials is using wood, such as paper, stationery, 
materials for interiors purposes and furniture. 1

To  assure the legality of such products, application of certification in the form of ecolabling 
by means of wood legality verification system was considered important.  Wood Legality 
Verification System (further abbreviated as SVLK in Indonesia), is one  kind of ecolabling 
to control the chain of timber in furniture industries.  SVLK is a system of ecolabling which 
is able to guarantee that a certain product made of wood has clear and valid origin. 2  In 
such a way, the aspiration and the  prominent agenda of sustainable development shall be   
establishing equal sustainability to economic, social and culture and environment aspects.  
Through the application of SVLK certification, practices to exploit forest resources shall be 
changed  and for enforcement aspect it shall need legal support. 

B. PROBLEM IDENTIFICATION
Whether  a system of ecolabeling, which is formerly voluntary applied to wood furniture 
industries, as an instrument for social change  has influenced the Government afterwards,  to 
enact regulations,  used to support and reinforce the eco-label program.

C. SCOPE OF DISCUSSION         
1.    Ecolabel Certification, National Legislation and  Social Change           

 Ecolabel is a label, sign or certificate of a product providing information to consumers 
that such product in its life circle gives negative impact relatively small compared with 
other products of the same kind which have no ecolabel.  The life circle of a product shall 
comprise : how to obtain the resources, how the manufacturing process, the industrial 
aspect, the utilization and how the disposal as well recycling process.  Ecolabel shall be 
a symbol, a label or statement attached to the product or to the packaging or  product 
information, technical bulletin,  advertisement, publication, marketing, social media. 3

1 https://googleweblight.com.  Diunduh 25 September 2016.
2 Ibid. 
3 Yayang Novendasari, Pengertian Ekolabel, http://googleweblight.com/?lite_url=http://yayangiis4.

blogspot.com/2015/02/pengertian-ekolabel.html?m%3D1&ei. Diunduh 2.08.2016.
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 Ecolabel in the context of forest products,  constitutes one of the  instruments to change 
the attitude, and to  anticipate maximally   forest conservation, and  life equlibrium is 
therefore maintained because the forest is protected. Ecolabelling is  launced voluntary 
after considering that command & control system which is mandatory is unable to solve 
the problems faced by tropical states concerning their forest destruction.4  Ecolabelling 
indicates that product and services is environmentally friendly.  This instrument aims 
to help indentify products which contribute  less impact to the environment in their life 
circle. 

 As it is already described above, that ecolabeling in general,  demands that  every 
product has been in line with resources conservation and the ecosystem of the 
environment, commencing  from : how to collect raw materials (wood for example), 
the transportation of  raw materials to  factory, transportation of product from factory to 
consumer, utilization of product and disposal of wastes (used product) in totallity as not 
polluting the environment 5

 Ecolabel in Indonesia is consequently applied due to the increasing demand from the 
consumers in international trade.  Considering the impact of deforestration to  global 
climate change and realizing that demand of forest products are very high for furniture 
industries, for instance, therefore policy to forest conservation is considered, by applying 
the ecolabel program.  Many countries such as Eropean Union has enacted world trade 
regulation, known as EU Timber Regulation No.995/2010 (EUTR),  the United States 
has LAA (Lacey Act Amendment), Japan has issued Green Koo Nyu Ho, and Australia 
establishes ‘Prohibition Bill’.  As a consequence, those States shall reject non-ecolabel 
products.6 

 Indonesia is one of the developing countries which depends its income from its natural 
resources, one of which is plywood.  Lembaga Ekolabel Indonesia (LEI)  has been 
appointed as the  institution to carry out the Ecolabeling Programe in Indonesia. This 
institution is set up in 1998 as a private legal entity according to Law on Limited 
Liability.7  This ecolabel program shall be imposed to forestry, Chain of Custody, 
fishery, industrial products and mining.  Plywood, as an industrial product which is 
environmentally friendly, has the highest level, to adhere to Ecolabeling Programe, 
considering the scarcity of tropical forest in Indonesia.

 The ecolabel certification is an activity which is performed by third party, which is 
independent, to declare  that the management of productive forest by management unit 
has met the principle of management of sustainable forest formulated by LEI.8  For this 
purpose, LEI has approved four other institutions in Indonesia to carry out certification 
on CoC VLW / Chain of Custody Verified Legal Wood for furniture industries namely 
: 1) PT TUV Internasional Indonesia;  2) PT Superintending Company of Indonesia 

4 Haryo Santoso, Ary Arvianto, Zaenal Fanani, Dampak Sertifikasi Ekolabel terhadap Sustainabilitas Industri 
Furnitur, Prosiding SNST ke-5 Tahun 2014, Fakultas Teknik Universitas Wahid Hasyim Semarang, ISBN 978-
602-99334-3-7., p. 32.

5 www.dephut.go.id., Mengenai ekolabeling Bidang Kehutanan, dalam http://hukumonline.com/klinik/
detail.  Diunduh 25 September 2016.

6 Haryo Santoso, Ary Arvianto, Zaenal Fanani, “Dampak Sertifikasi Ekolabel terhadap Sustainabilitas Industri 
Furnitur”, Prosiding SNST ke-5 Tahun 2014, Fakultas Teknik Universitas Wahid Hasyim Semarang, ISBN 978-
602-99334-3-7., op.cit.,  p. 32

7 Sugiartiningsih, “Pengaruh Ekolabeling Terhadap Keunggulan PT Sriwi Bersaing di Pasaran Internasional”, 
SNAB, ISSN-2252-3936, 2012,p.1469.

8 Iskandar, “Sertifikasi Ekolabel Sebagai Instrumen Kebijakan Pengaturan (Regulatory Policy) Dalam 
Pengelolaan Hutan Berkelanjutan”, p. 7.
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(SUCOFINDO);  3) PT Mutu Agung Lestari, and 4) PT SGS Indonesia.9

 SVLK  is one of the ecolabel applied to furniture industries.  SVLK in Indonesia is 
composed by multistakeholders to guarantee the legality of wood resource available 
at markets.  By means of SVLK, the legality of wood in Indonesia is secured.  In line 
with Regulation of the Ministry of Environment Number 31 Year 2009,  the objective of 
ecolabeling shall be, to give a statement indicating the superiority of  furniture products, 
which links to the benefit for the protection of  the environment.10

 LEI has developed a system and certification standard for natural forest, plantation 
forest and community based forest management.   Certificate on Chain of Custody shall 
be applied to  industries of forest products .  Whereas SVLK will be aimed for furniture 
industries, to trace the chain of wood, whether it is legal or not.

 In 2012, the government enacted Regulation of the Ministry of Trade of the Republic of 
Indonesia Number 64, which states in Article 14 that export of forest product industries 
shall be completed with V-legal document issued by Wood Legality Verification 
Institution (to be abbreviated  to LVLK( in Indonesia).  Every and each V-legal 
document shall be valid only for one time of  submission of export notification to the 
custom office.11  Based on this ministry regulation, the verification and technical tracing 
of forest product industries  shall follow two phases, i.e. administration verification 
and physical verification. The administrative verification shall cover : verification on 
the legality of ETPIK12 document and EPTIK non-producer, and verification on the 
legality of the V-legal document.  While the physical verification shall cover among 
others inspection on : 1. The amount, types, brand and number of packaging, 2. The 
amount of goods, 3. Types of wood, 4. Technical criteria, 5. Adherence to tariff, 6.  The 
monitoring of shipment container, in case the shipment is by container, 7. Attachment 
of seal on the container, in case the goods in the container is assessed by surveyor.13

 More requirements to obtain SVLK is inserted in the Regulation of the Directorate 
General of Forestry Enterprise Maintenance Number p.8/VI-BPPHH/2012 dated 
December 12, 2012.  Based on this regulation, it is only industries that  export their 
products,  have to possess EPTIK.  This regulation is actually in contradiction with 
Regulation of Ministry of Forestry of the Republic of Indonesia Number 45 Year 2012 
which regulate that it is not only exporting company which has the obligation to have 
Certificate of Wood Legality, but also every holder of Enterprise Lisence, holder of 
Industrial Registration License, holder of Houseware Industry or craftsmen.14 

 As an instrument of monitoring and evaluating the implementation of the forestry sector 
lisencing decision, in order to improve the sustainability of forest, and also functions a 
an instrument to control global warming, the principle of forest certification is voluntary, 
transparancy, independency, participation, non discrimination, and acccountable.15  

9 Ahmad Subulas, op.cit., p. 3.
10 Peraturan Menteri Lingkungan Hidup Nomor 31 Tahun 2009 tentang Pembinaan dan Pengawasan Implementation 

Sistem Manajemen Lingkungan, Ekolabel, Produksi Bersih, dan Teknologi Berwawasan Lingkungan di Daerah.
11 Peraturan Menteri Perdagangan Republik Indonesia Nomor 64/M-DAG/PER/10/2012 Tentang Ketentuan 

Ekspor Produk Industri Kehutanan.
12  ETPIK is the abbreviation of Ekportir Terdaftar Produk Industri Kehutanan (Registered Exporter of Forestry 

Product Industry).  Ahmad Subulas Salam, Purwanto dan Suherman, “SVLK, Salah Satu Jenis Eco Label untuk 
Mengontrol Pergerakan Kayu pada Industri Furniture di Jepara”. Prosiding Seminar Nasional Pengelolaan 
Sumberdaya Alam dan Lingkungan 2013.

13  Ahmad Subulas Salam, Purwanto dan Suherman. ibid, p. 3.
14  Ibid., p. 4.
15  Iskandar, op.cit., p. 7.
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Although  ecolabel certification is voluntary, but ecolabeling is an instrument which can 
be used to prevent the rate of forest destruction by controlling the global market system, 
since the global market shall only accept forestry products which has obtained ecolabel 
certificate.  

 The ecolabel certification which is managed by private legal body,  is actually linked 
with Law Number 41 Year 1999 on Forestry and Law Number 32 Year 2009, and the 
implementing legislation.  Law Number 41 of 1999 on Forestry states that holders of 
forest utilization lisence, including holder of Forest Plantation Lisence has to comply 
with the principle of benefit and sustainable, people oriented, equality, cooperation, 
transparency and integrated.16 The objective of Law on Forestry is basically for the 
people’s welfare by optimalizing the various forest functions.17  These principle and 
the objective of law on forestry can be achieved by an instrument of certification, i..e. 
ecolabel certification. 

 In relation with Law Number 32 of 2009 concerning Protection and Management of 
Environment, it is stated in Article 23(1) in conjuction with Article 3 Government 
Regulation Number 27 of 2012 concerning Environment Licence, every enterprise or 
activity having big impact to the environment has to make Environment Impact Analysis 
(AMDAL). Ecolabel certification system and ecolabel certificate is an instrument to 
manage and to control the business as it is demanded in AMDAL document. 

 Ecolabel certification is initated by private sector to meet the demand of international 
market in forest sector.  This certification is aimed to change the attitude of the people 
and corporations from destruction to prevention of deforestration.  For the sake of 
their business, the corportions, particularly big corporations able to comply with the 
requirement, not similarly with small companies.  

 According the theory of rasionalism, which is  developed on the basis of the consideration 
that corporations and business actors are profit oriented, businessmen shall comply with 
regulation when it gives benefit to the company.  On the other way, they tend to violate 
the law, when according to their consideration, they will gain more benefit by doing 
so.   The theory of cooperative has different mindset.  This theory is based on the 
consideration that a company is an actor who comply regulation as the community does.  
Based on the principle of good faith, the company will try to comply with rules and 
regulations which are very often in conflict each  other. So, based on  this cooperative 
theory the compliance to rules by companies is due to their awareness to obey rules and 
ideal value of the the company and/or the board of the company.18  

 The fact indicates that ecolabel certification which is carried out by independent 
institution, and is aimed to prevent compromize between the stakeholders and the 
certificate issued shall be an evidence of transforming the aspiration for sustainable 
development in a real business practices, was finally supported by The government, by 
enacting rules which have binding force.

  Steven E. Barkan, has the opinion that  ‘major changes in society often bring about 
changes in the law …’19  Social changes as a consequence of modernization and 
globalizaton are something the people have to face. Both are very natural and appear 

16 Law on Forestry, Law Number 41 Year 1999, Art. 2.
17 Ibid., Art. 3.
18 Takdir Rahmadi, Hukum Lingkungan di Indonesia, Edisi Kedua, PT RajaGrafindo Persada, Jakarta, 2015, p. 

210-211.
19 Steven E. Barkan, Law and Society: An Introduction, Pearson Education, Inc., New Jersey, p.169.
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immediately as a result of the complexity and heteroginity of human relations as social 
creatures, and as a result of modern technological findings.20

 The formulation of international and national standar by independent institution, will 
be followed slowly by rule of law. Moreover when the social changes  is related to the 
application of ecolabel certification, to which small scale  industries unable to cope 
with.  As a consequence, only big companies the ecolabeling program can be applied, 
as it requires big fund and reasonable technology, natural and human resosurces. Their 
moto says that without certification their product is sold out in local market. 

 As Durkheim said, the type of rules valid in modern community is weaker compared 
with those which are valid in traditional community, because they have different belief 
and value.21 Ecolabeling has similar pattern.  It depends on the interest of the business 
actors, since ecolabeling is not a must but  obligatory.  

 In a more concrete meaning, according to Steven Vago, social changes has the meaning 
that a number of people are doing activities and relation within a community, which are 
not the same with what their parents did before.22  While according to Hardi Purwadi, 
what is meant by social changes shall be the change of social stucture, that is  the change 
of the attitute of a large part of the community.23

2.   The Concept of Sustainable Development linked with Ecolabel Certification 

 The concept of sustainable development at the beginning of 1970 has motivated  
balancing in organizing development, economic aspect, social-culture and environment 
in particular.24 The introduction of ecolabel institution in running   environmentally 
oriented trading still not  found  either in Stockholm Declaration of 1972 or Rio 
Declaration 1992, as well as in the Indonesian legal system at that time.  Obligation for 
certification by means of ecolabeling was not yet also formulated. International Standard 
named as ISO 14000 was initiated by business world , and was introduced to public, 
as a contribution to the achievement of Sustainable Development agreed in Summit 
Meeting at Rio de Janeiro in 1992.  The ISO 14000 covers among others Environmental 
Management System, Environmental Audit, Environmental Work Evaluation, Ecolabel 
and Study on Product Lifetime which is voluntary.25

 During Bali conference in May 1990, the state members of International Tropical 
Timber Organization (ITTO) has agreed that at 2000, all timber of tropical forest traded 
shall be originated from forests which are environmentally preserved.  This agreement 
in the longrun then is linked with the implementation of ecolabeling of tropical wood 
by member states of ITTO, including Indonesia. 26

 In 2009, Indonesia decided to make the implementation of Timber Legality Verification 
System (SVLK) mandatory for all timber enterprises in order to ensure full legality 
compliance of Indonesia timber.  This decision was intended to remove all doubts about 

20 Siswanto Sunarto, Filsafat Hukum Pidana, Konsep, Dimensi dan Aplikasi, PT RajaGrafindo Persada, Jakarta, 
cet.I, 2015, p. 270

21 Steven E.Barkan, op.cit., p.171.
22 Steven Vago, Law and Society, Saint Louis University, New Yersey, 1997, p. 285.
23 Hari Purwadi, “Hukum dan Perubahan Sosial”, Materi kuliah Program Doktor Ilmu Hukum, Pasca Sarjana 

Universitas Sebelas Maret, 2016.
24 I Wayan Suweda, “ Penataan Ruang Perkotaan yang Berkelanjutan, Berdaya Saing dan Berotonomi “, Suatu 

Tinjauan Pustaka, Jurnal Ilmiah Teknik Sipil, Vol. 15, No. 2, Juli 2011, p. 120.
25 Asisten Deputi Urusan Standarisasi dan Teknologi. Kementerian Lingkungan Hidup Deputi Bidang Pembinaan 

Sarana teknis Pengelolaan Lingkungan.
26   Renhard, Harve, “Ekolabel ditinjau Menurut Sejarah Hukum”, Jurnal hukum. 
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the legality of the Indonesian timber traded internationally. SVLK was also designed to 
become the basis for the Voluntary Partnership Agreement (VPA) between the European 
Union and Indonesia.  After long negotiation process , on September 2013 Indonesia 
and Europen Union had signed the VPA on Forest Law Enforcement Governance and 
Trade, which aims to eradicate illegal timber trading and to give assurance that only 
timber products legally verified shall enter into states in Europe. The agreement has to 
be ratified by the parties to the agreement.27

 The VAT reflects the Principle II of Stockholm Declaration 1972 that ”the natural 
resources of the earth, including the air, water, land, flora and fauna and especially 
representative samples of natural ecosystem, must be     safeguarded for the benefit of 
present and future generations through careful planning or management, as appropriate.’

 There are three main principles on Sustainable Developent, namely the principle of 
democracy, equality and sustainability. The principle of democracy stresses that 
development is carried out based on the consent of the people for the interest of the 
people.  Based on this principle of democracy, development shall not be based on the 
will of the government or the rulling party.   The equlity principle contains ideas that 
everyone is given the same opportunity to participate in the process of development, 
participate in productive activities  and enjoy the development. The principle of 
sustainable requesting the make  long-term development agenda, to see the positive or 
negative impact of the development not within short-term.28

 To achieve the objective, the concept of Sustainable Development placed obligations 
to states to make the concept into practices.  Concept in practices is the most important 
thing.  And the theory of deontology, maybe, can be used  to explain how to make the 
concept of sustainable development into state practices.  On the basis of deontology 
ethics, an act is evaluated right or wrong based on whether such act is in line with the 
obligation or not.29   Related to the activity of producing furniture using wood which 
is obtained from illegal logging, for instance,  such activity shall be wrong according 
to environmental ethicts.  Deontology ethics stresses on motivation, good faith  strong 
character to act in accordance with the obligation.30

 The teleology theory stesses more to  the objective or the result of an act.  If an act has 
right objectives and has right result, such an act shall be evaluated right.  The problem 
is whether the objective is right for the performer of the action pesonally, right for the 
decision maker and for those implementing the decision, or right for many people. The 
teleology ethics, in this case, shall be classified into  ethical egoism and utilitarianism.    
According to ethical egoism, an action is right if it presents right result to the performer 
of the action. The action is evaluated right according to moral,  if every person is 
permitted to fight for happiness for  himself, and the action is wrong if it suffers and 
causes damage to us.31

 The Utilitarianism in the Britannica Encyclopedia mentioned that according to  Jeremy 
Bentham dan John Stuart Mill “an action is right if it tends to promote happiness and 
wrong if it tends to produce the reverse of happines – not just happines of the performer 
of the action but also that of everyone affected by it.”32 The utilitarianism is in line 
with environmental ethics, in the case  the policy to implement ecolabeling to products 

27  Satria Astana et.al., “Implikasi Biaya dan Manfaat Pelaksanaan SVLK terhadap Sektor Perkayuan Skala Kecil”.
28 A. Sonny Keraf, Etika Lingkungan Hidup, Penerbit PT Kompas Media Nusantara, Jakarta, 2010, p. 200-205.
29 Ibid., p. 22.
30 Ibid.
31 Ibid., p. 29.
32 Encyclopedia Britannica, Utilitarianism.
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using forest products and the principle of Sustainable Development which is natural 
conservation oriented.  Antroposentrism is environment ethics theory which considers  
man and its interest as the most decisive one that determine in the ecosystem and in the 
decision taken related to nature, and this theory has caused environment crisis.  The 
antropocentisme has made people exploit the nature to meet their own interest and their 
needs, without paying attention to conservation of nature.  Illegal logging is an example 
of  antropocentris theory, a way of  behaving greedily for human needs, paying no 
attention to nature conservation.33  

 Another more gentle approach to the environment is introduced by Richard Sylvan 
and David Bennett namely their instrumentalistic ethics, which emphasizes that   life 
performance and human welfare depend on the quality and environment sustainability.34  
In order to safe the environment, biocentrism ethics and after that ecosentism ethics 
replace the antropocentrism ethics.  Take as an example ecolabeling certification, which 
is initiated by business circle, aiming to eradicate deforestration and to push nature 
conservation due to many degrading attitude towards forest ecosystem is a means to 
fulfill the right of the people of a healthy and sound enviornment.  This ecolabeling 
program is indeed the actualization of the concept of sustainable development in trade 
practices in Indonesia and many other nations.  The sustainable developmet concept 
and ecolabel certification, to timber products, do conform with Jeremy Bentham’s idea  
giving the greatest happines of the greatest number.   

D. CLOSING
1. Conclusion  
 This writing is an attempt to clarify from the legal aspect, that ecolabel certification which 

is initiated by business world constitute an instrument to make the concept of Sustainable 
Development to become real trade practices which aim for forest conservation and 
eradication of deforestration. This writing also emphasizes that ecolabel certification 
which is applied due to the demand of international trade, which concern very much 
to forest destruction has changed the pattern and attitude of people and corporations 
having business in timber products to become more gentle to environment.  This writing 
figures out that States  strongly against timber products utilizing timber which is obtained 
illegally.  Although this type of cerfitication is voluntary in nature, and the application 
of this certification depend to the consent and interest of timber industries,  the ecolabel 
certification is certainly an instsrument of social change.  The government finally 
support this program and enact various rules and regulation in line with the demand of 
international trade market, which is against illegal logging and illegal trading.  Ecolabel 
certification which is formerly applied voluntary slowly but certain  become mandatory 
(rule-based).  

2. Suggestions
a. Ecolabeling, as a means of social change needs continuous support from the 

government, industries and the community for the interest of international trade 
and nature conservation. 

b. Small-scale timber industries needs support either fund and technology, to obtain 
ecolabel certification.  

33 Sonny., op.cit.,p..49.
34 Ibid, p. 58.
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ABSTRACT

This study aims to assess the mediation model that can be applied to address the crime of 
environmental crime. The environment is no longer a problem of the Indonesian people, but has 
become a global issue of the countries in the world that must be addressed with all human beings 
on earth. At the national level environmental awareness has been embodied in various laws, 
regulations and policies on environmental issues such as Law No. 4 of 1982 on the Principles of 
the Environment which was amended by Law No. 23 of 1997 on Environmental Management, 
which is now revised by Law No.32 of 2009 on the Protection and Environmental Management. 
But policies and legislation that there can not be completed in the field of environmental crime. 
Law No. 23 of 1997 on Environmental Management which has been refurbished with Law No.32 
of 2009 on the Protection and Environmental Management has not been able to be an effective 
instrument for protecting the environment. This can be seen in the development of the quality 
and quantity of crimes in the field of the environment is increasingly sophisticated and have 
international impact, such as water pollution due to the disposal of toxic waste illegally, illegal 
mining, illegal fishing and illegal logging, which can be categorized as a white collar crime until 
now still ongoing. Similarly, law enforcement efforts through litigation has been conducted but 
the results are still very alarming. The research method in this study using normative method, the 
research approach uses qualitative research approach. In this study the necessary data included 
primary data and secondary data. Crime in the form of pollution and environmental destruction, 
such as illegal logging, illegal minning, illegal fishing has brought a huge impact for human life, 
such as global warming, floods, forest fires, landslides caused loss of both human and resources 
community economic, social facilities and public facilities, in addition to the decline in the 
quality of environmental capacity has resulted in various endemic diseases that afflict almost all 
regions in Indonesia such as an outbreak of dengue fever, vomiting, lung - the lung as well as 
diarrhea and others. Therefore, it is necessary to design a model solution against environmental 
crime the right, quickly and efficiently in order to obtain great benefit. 

Keywords: mediation, environmental crime

1. INTRODUCTION
The environment is no longer a problem of the Indonesian people, but has become a 
global issue of the countries in the world that should ditangulangi together all mankind 
on earth. Environmental awareness that the global nature of this has been stated in 
various conferences the International, among others, the first International Conference 
on the environment held in Stockholm Sweden in 1972, twenty years later, exactly 1992 
Conference was held tinggkat High Earth in Rio de Janeiro in Brazil, followed by the 
Summit Sustainable development in Johannesburg South Africa in 2002, the Bali Road Map 
2007 in Bali Indonesia, and on 7 to 18 December 2009 addressed the UN summit on climate 
change in Copenhagen, Denmark. At the national level environmental awareness has been 
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embodied in various laws, regulations and policies on environmental issues such as Law 
No. 4 of 1982 on the Principles of the Environment which was amended by Law No. 23 of 
1997 on Environmental Management, which is now revised to disahkanya Law No.32 of 
2009 on the Protection and Environmental Management.

But policies and legislation that there can not be completed in the field of environmental 
crime. Travel time indicates that Law No. 23 of 1997 on Environmental Management 
Hidupyang have regeneration by Law No.32 of 2009 on the Protection and Environmental 
Management has not been able to become an effective instrument for protecting the 
environment. This can be seen in the development of the quality and quantity of crimes 
in the field of the environment is increasingly sophisticated and have international impact, 
such as water pollution due to the disposal of toxic waste illegally, illegal mining, illegal 
fishing and illegal logging, which can be categorized as a white collar crime until now still 
ongoing. Similarly, law enforcement efforts through litigation has been conducted but the 
results are still very alarming.

Several unsuccessful enforcement can be seen several large cases such as the case of illegal 
logging in 2007 the police have processed 985 cases involving 1229 suspects in Indonesia, 
and in 2008 the police managed to arrest 500 people, including three barons of high profile, 
but the case was largely processed up in court on the grounds of insufficient evidence, 
the existence of mafia law, political intervention and power. Criminal law enforcement has 
not been successful in the field of environment can also be seen from the data PROPER 
Year 2008 organized by the Ministry of Environment. Existing data shows that of the 516 
companies that participated in the PROPER (performance rating company) only 1 (one), 
which received a rating of gold, 128 of them black predicated consists of (43 Companies 
rated black (8.33%), 39 red minus (7 , 56%), Red 46 (8.91%)) Minus Blue 161 (31.20%), 
180 Blue (34.88%, Green 46 (8.91%), 1 Gold (0.19%). but unfortunately the company was 
listed in red and black are categorized commit environmental crime that none has been 
brought to justice.

Further views of recapitulation data handling environmental cases at the national level, 
there were 117 cases throughout Indonesia 33 cases of which are new criminal cases 
and 6 cases that can be terminated. The least amount of environmental criminal cases 
were successfully resolved, and only one company that gets a gold rank as noted above 
indicate the enforcement of criminal law in the field of environment have not yet reached 
the expected goal. Furthermore, at the level of Central Java, the data obtained from the 
Environment Agency of Central Java in 2008, there were 644 955 in Central Java industry 
consisting of a large industry in 1062, 2,773 medium-sized industries, and 641 120 small 
industries. Whereas Wastewater Management Installation (IPAL) which recorded only 296 
units. This data shows most of the industry has not had the WWTP that the waste will be 
disposed of through the river, air and trash, and there were an estimated 3,029,991 cubic 
meters of wastewater are dumped in the river that raises social costs of environmental damage 
and public health. In fact, crime in the form of pollution and environmental destruction, 
such as illegal logging, illegal Minning, illegal fishing has brought a huge impact for human 
life, such as global warming, floods, forest fires, landslides caused loss of both human and 
resources economic-source community, social facilities and public facilities, in addition to 
the decline in the quality of environmental capacity has resulted in various endemic diseases 
that afflict almost all regions in Indonesia such as an outbreak of dengue fever, vomiting, lung 
- the lung as well as diarrhea and others. Even according to Walhi illegal logging is a crime 
that is incalculable. Every minute of Indonesia’s forest area of 7.2 hectares destroyed by 
destructive logging (destructive logging). Furthermore, data from the Ministry of Forestry 
said that the rate of forest destruction due to illegal logging in Indonesia reached 3.8 million 
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ha per year and the country in economic losses estimated 47.79 trillion, or + 83 Billion per 
day not including the value of lost biodiversity and hydrological functions, as well as social 
value of disaster and loss of life due to the destruction of forest resources. Therefore, it is 
necessary to design a model solution against environmental crime the right, quickly and 
efficiently in order to obtain great benefit.

2. Finding and Discussion
Identification of the problems mentioned above is needed of the concept of environmental 
law enforcement that are reliable, consistent and firm that can prevent and overcome various 
environmental problems that arise. Definition of enforcement of environmental law related to 
the ability of the apparatus and adherence citizens with regulations, which cover three areas, 
namely administrative law, criminal and civil. Definition of enforcement of environmental 
law put forward by Biezeveld as follows:

Environmental law enforcement can be defined as the application of legal govermental 
powers to Ensure compliance with environmental regulation by means of:
a.  Administrative supervision of the compliance with environmental regulations 

(inspection) (mainly preventive activity)
b.  Administrative measures or sanction in case of non compliance (corrective activity)
c.  Criminal investigation in case of Presumed offenses (repressive activity)
d.  Criminal measures or sanctions in case of offenses (repressive activity)
e.  Civil action (law suit) in case of (threatening) non-compliance (preventive or corrective 

activity).35

Mediation penal (penal mediation) is known by various terms such as “mediation in 
criminal cases”. Due to reconcile penal mediation between the perpetrator to the victim, 
the penal mediation is often known by the term “Victim-Offender Mediation”. 2 The term 
mediation is a form of alternative dispute resolution outside the court or commonly known 
as the “Alternative Dispute Resolution (ADR)”. ADR is generally used for resolving 
civil disputes. So many are not familiar with this method for the settlement in a criminal 
case. However, in the settlement out of court a criminal case has been known in practice 
with their discretion by law enforcement officers or through the mechanism of deliberation 
in traditional institutions in the community.

Mediation criminal who developed it rests on the idea and principle of work (working 
principles) as follows:

a. Handling conflict (Conflict Handling / Konfliktbearbeitung):

The task of the mediator is to make the parties to forget the legal framework and 
encourage those involved in the communication process. It is based on the idea that a 
crime has provoked interpersonal conflict. Conflict that is intended by the mediation 
process.

b. Process-oriented (Process Orientation; Prozessorientierung):

Penal mediation is more oriented to the quality of the process rather than outcomes, 
namely: the offender will realize his mistake, the needs of the conflict resolved, serenity 
victim of fear and so on.

35  G.A Biezeveld, Course on Environmental Law Enforcement, sylabus, Surabaya Januari 9-14, 1995 Hal. 7
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c. Informal processes (Informal Proceedings - Informalit ä t):

Penal Mediation is an informal process, not bureaucratic, avoid strict legal procedures.

d. There was active participation and autonomy of the parties (Active and Autonomous 
Partici-pation - Parteiautonomie / Subjektivie-rung). The parties (perpetrator and victim) 
is not seen as an object of criminal law procedure, but rather as a subject who has a 
personal responsibility and ability to act. They are expected to do on his own. 36(Barda 
Nawawi Arief, 2008: 4)

If further review, there are several kinds of sentencing objectives, namely:
a. Retribution;
b. restraint;
c. Reformation; and
d. Deterrence.

Retribution is the punishment of those who have committed crimes, where a person who has 
committed a crime must be punished without seeing another benefit of sentences.

Restraint is to divert offenders from public life with the intention of avoiding public unrest 
ntuk a crime to be performed again by the perpetrator of the crime, so that people become 
more calm and secure.

Reformation aim to repair or rehabilitate offenders who have hurt others with the evil he had 
done so that the criminal be a good person and no longer disturbing the public to repeat the 
crime, so that these criminals can be received even useful for the community.

Special deterrence goal is for the perpetrator who had been sentenced to be a deterrent or cured 
so that he did not do again the same crime or other crimes. While the general deterrence goals 
by dijatuhinya crime to the perpetrator is to be an example to the community that anyone 
who committed crimes will certainly be punished, so hopefully people are afraid or wary to 
commit a crime. (Chairuddin Idrus, 2010)

Indonesia adopts Reformation, so that when a person is convicted and undergoing 
hukumannnya in Prison, is expected to be back and be useful and accepted in society. But 
on the other hand needs to be observed the fact that the current Pemsyarakatan Institute in 
Indonesia has experienced excess capacity, so expect their penal mediation can reduce the 
number of prisoners.

Based on comparative penal mediation implementation of some of these countries, Barda 
Nawawi Arief37 further classifies penal mediation to 6 models, namely:

1. Informal Mediation

This model is carried out by criminal justice personnel (criminal justice personnel) in 
its normal duties, namely:
a. The prosecutor invited the parties to an informal settlement with the intention not 

to proceed with prosecution if an agreement is reached.
b. The social worker or supervisor officer (probation officer) who found contact with 

the victim will have a major effect on the criminal

36 Barda Nawawi Arief,  2008,  Mediasi Penal : Penyelesaian Perkara di Luar Pengadilan, Semarang : Program 
Pasca Sarjana Magister Ilmu Hukum UNDIP, page1

37 Barda Nawawi Arief,  2008,  Mediasi Penal : Penyelesaian Perkara di Luar Pengadilan, Semarang : Program 
Pasca Sarjana Magister Ilmu Hukum UNDIP, page1
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c. Police officials urged the family disputes that might defuse the situation without 
making a criminal prosecution

d. The judge may also opt out of court settlement efforts and release the case. This 
kind of informal intervention is common in all legal systems.

2. Traditional village or tribal moots

According to this model, the whole community met to solve crimes in the conflict 
between citizens. This model is in some less developed countries and in rural areas / 
hinterland. This model prefers benefits for society at large. This model law precedes 
the west and has been a member of inspiration for many modern mediation programs.
Modern mediation programs often try to introduce bberbagai advantage of tribal meeting 
(tribal moots) in a form adapted to the structure of modern society and the individual 
rights recognized by law.

3. Victim-Offender mediation

This model involves various parties meet in the presence of a mediator appointed. Many 
variations of this model. The mediator may come from formal official, independent 
mediator or a combination. Mediation can be held at any stage of the process, both at 
the stage of refraction of the prosecution, police discretion stage, the stage of sentencing 
or after sentencing. This model exists that is applied to all types of criminal, special for 
children, some for the crime of a certain type (eg shoplifting, robbery and violence), and 
there are mainly aimed at the perpetrators of the child, the perpetrator beginners, but 
there are also for severe offenses and even for recidivists.

4. Reparation negotiation Programmes

This model solely to estimate / assess compensation or repairs to be paid by the offender 
to the victim, usually at the time of examination in court. This program is not related to 
the reconciliation between the parties, but only with regard to the material improvement 
plan. In this model, the offender may be subject to a work program which can thus save 
money to pay damages / compensation.

5. Community panels or courts

This model is a program to deflect criminal cases from the prosecution or the judiciary 
in society procedure more flexible and informal and often involve elements of mediation 
or negotiation. Local officials may have institutions / separate agency for mediation.

6. Family and community group conferencing

This model was developed in Australia and New Zealand, which involves public 
participation in the Criminal Justice System. Not only involves victims and perpetrators 
of criminal acts, but also the perpetrator’s family and other community members, elected 
officials (such as police and judges child) and supporters of the victim. The perpetrator 
and his family are expected to produce a comprehensive deal and satisfy the victim and 
can help to keep the offender out of trouble / next problem.

From forms of mediation penal above, it can be seen that community involvement 
plays an important role important enough to restore conditions that arise as a result of a 
criminal act. The role of society is what is expected to realize a “restorative justice” is 
“a process that involves all parties who have an interest in issues specific offense come 
together to resolve collectively how to address and resolve as a result of the offense and 
its implications for the future.
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When referring to cases of minor criminal offenses that had occurred, the formal 
court process is not effective enough to resolve these cases, therefore justice and legal 
expediency can not be achieved.

Penal mediation effort that has been known in indigenous communities in Indonesia 
as one manifestation of their local wisdom eroded along with the development of 
society itself. Community, especially in big cities increasingly difficult to socialize, 
thus becoming individualistic. Conditions like this certainly complicate the realization 
of “restorative justice”, because people are reluctant to blend up to sit together to discuss 
the problems that exist in the environment, including the presence of a misdemeanor in 
the community.

It is accompanied by the conditions of law enforcement in Indonesia, namely the 
existence of the phenomenon of law enforcement in Indonesia are often deadlocked 
because terpasung by conventional law enforcement ritual, which rely solely on law 
enforcement and relying on rules and logic to marginalize aspects of behavior. 384

In some communities in Indonesia, still strongly colored by a life filled with traditional 
values. The existence of traditional leaders and religious leaders is very important in 
resolving disputes. These figures become the place people complain ranging from small 
to large petkara. Of these conditions can be seen that persona in the society holds a very 
important role in maintaining social condition of the community.

Many things can not be done by government, but can be done by tribal leaders or religious 
figures, this is because in general, community leaders have a role as a preserver of the 
old norms (traditional) are very powerful to serve as a control mechanism in the face of 
change ,

It can be a long norm of customary law or any rule that it has been shown to play a 
role in social integration. Because of its function as a guardian of tradition alive (living 
tradition) is reasonable if then people gave a high appreciation. 39

Community participation in the indigenous groups and the role of religious leaders or 
traditional leaders are some of the characteristics of the functioning of local wisdom in 
resolving minor criminal cases in the community.

Based on the positive law in Indonesia, is only possible ADR in civil matters is 
regulated in Article 6 of Law No. 30/1999 About the Arbitration and Alternative Dispute 
Resolution). For a criminal case, in principle, can not be settled out of court, although in 
certain cases, it is possible the settlement of a criminal case out of court, among other 
things: In the case of offenses committed in the form of “offenses only punishable by 
a fine”. According to Article 82 of the Criminal Code, the authority / right to prosecute 
the offense offense to remove, if the defendant has paid the maxi-mum penalty for 
the offense of the offense and the costs that have been incurred if the prosecution has 
done. The provisions in the Penal Code Article 82 is known as the “afkoop” or “the 
payment of fines peace” which is one reason penun-tutan eraser.

38  Suteki, 2010, Kebijakan Tidak Menegakkan Hukum (Non Enforcement of Law) Demi Pemuliaan Keadilan 
Substantif, makalah disampaikan pada Seminar dan Lokakarya “Alternative Dispute, Resolution (ADR) Dalam 
Sistem Peradilan Pidana Khususnya Tindak Pidana Ringan (Tipiring) di Polda Jawa Tengah 1 Desember 2010”, 
page 1.

39  Abu Hapsin, 2010, Peran Tokoh Masyarakat (Agama) dalam Penyelesaian Sengketa Melalui Keraifan Lokal, 
makalah disampaikan pada Seminar dan Lokakarya “Alternative Dispute, Resolution (ADR) Dalam Sistem 
Peradilan Pidana Khususnya Tindak Pidana Ringan (Tipiring) di Polda Jawa Tengah 1 Desember 2010, page 2.
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The above provisions merely give the possibility of resolving a criminal case out of 
court, but it is not yet a “penal mediation” as described above. Court settlement air-basis 
of Article 82 of the Criminal Code over yet indeed describe clearly their could have taken 
an amicable settlement or mediation between offenders and victims (especially in matters 
of compensation or kompen-SASI), which is “a means of diversion / diversion” (means 
of diversion) “to dihen-tikannya prosecution and criminal punishment. Although 
Article 82 of the Criminal Code it serves as a reason eraser prosecution, but not because 
it was their indemnity / compensation for the victims, but only because it has to pay the 
maximum fine threatened. The completion of the criminal case by giving compensation 
to the victim, it is possible in the case judges will convict parole (Article 14c Criminal 
Code). It is noteworthy, conditional penal provisions in the Penal Code even this is still 
oriented to the interests of the perpetrator (Offender oriented), not a “victim oriented ‘.

However in practice, penal mediation still has some drawbacks, namely:
a. Lack of follow-up actors to the agreements that have been made
b. The delay between the crime that has been done and the solution for penal mediation 

process.
c. The amount of time required to participate in the mediation process penal (when 

using shuttle mediation, the mediator met with both sides in separate places). 40

People in Indonesia during recognize customary law in the environment that brings 
harmony and peace in society. Completion of minor criminal cases by using this method 
should be able to achieve a sense of fairness of justice in society, with due regard to the 
interests of victims, perpetrators, witnesses and the community itself.

Compared with the method of dispute resolution outside the other courts, penal mediation 
is not yet well known in the community, although without actually realizing these values 
have been undertaken by the community itself through traditional institutions.

Settings on the environmental dispute settlement outside the court stipulated in Law No. 
32 of 2009 on the Protection and Environmental Management, Article 85 and Article 
86:

 Article 85
1. Environmental dispute settlement outside the court made to reach agreement on:

a. the form and amount of compensation;
b. recovery action due to pollution and / or destruction;
c. specific action to ensure there is no repeat of pollution and / or destruction; and 

/ or d. measures to prevent negative impacts on the environment.
2. Dispute resolution outside the court does not apply to environmental crime as 

stipulated in this Law.
3. In the environmental dispute settlement out of court can use services of mediator 

and / or arbitrator to help resolve an environmental dispute.

 Article 86
1. Community service agencies can establish environmental dispute settlement that is 

both independent and impartial.
2. Government and local governments can facilitate the establishment of dispute 

resolution service provider environment that is both independent and impartial.
3. Further provisions on dispute resolution provider agency environment regulated by 

Government Regulation.

40  DS Dewi dan Fatahillah A. Syukur, 2011, Mediasi Penal :  Penerapan Restorative Justice di Pengadilan Anak 
Indonesia, Depok : Indie Publishing, page 89
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The provisions of Article 85 of Law No. 32 of 2009 on the Protection and Environmental 
Management paragraph (2) which states that: dispute resolution outside the court does not 
apply to environmental crime as stipulated in Law’s this Act, suggests that it is possible 
the completion of environmental crime out of court with the proviso that limitedly ie a 
criminal offense other than set out in Rule of crime Act No. 32 of 2009 on the Protection 
and environmental Management, so we need further study on the parameters or the size of 
the criminal activity in the environment which can be resolved through upya mediation, 
whether in terms of environmental damage caused, losses suffered by the victim and other 
factors. Law No. 32 of 2009 on the Protection and Environmental Management to leverage 
legal stipulations, administrative law, civil law, and criminal law. Civil provisions include 
the settlement of environmental disputes out of court and in court. Environmental dispute 
settlement in court include class actions, environmental organizations legal standing, or the 
right to sue the government. In this way is expected in addition to a deterrent effect will 
also raise awareness of all stakeholders of the importance of environmental protection and 
management for the life of the present generation and the future. Enforcement of criminal 
law in the Act introduces minimum penalty in addition to the maximum, the expansion 
of evidence, convictions for violations of quality standards, integration of criminal 
law enforcement, and regulation of corporate criminal acts. Criminal law enforcement 
environment still observe the principle of ultimum remedium which requires the application 
of criminal law enforcement as a last resort after the application of administrative law 
enforcement be considered unsuccessful. Remedium ultimum application of the principle 
applies only to certain formal criminal acts, namely criminal prosecution for violations of 
water quality standards of waste, emissions, and disorders.

The fundamental difference between Act No. 23 of 1997 on Environmental Management 
by Law No. 32 of 2009 is the strengthening contained in this Act on the principles of 
environmental protection and management of life based on governance is good for in 
any process of formulation and implementation of pollution prevention instruments and 
/ or damage to the environment as well as prevention and law enforcement requires the 
integration of transparency, participation, accountability, and fairness.

Dispute is a social phenomenon that has existed since the beginning of human life. This 
is understandable given the complexity of social life such problems faced, if not handled 
properly will lead to conflict. This dispute resolution common law / customary been 
developed can be resolved through consultation, peace, remission and others. But along 
with the increasingly modern society, followed by the development of increasingly 
sophisticated crime is also where customary laws / customs is not able to handle / resolve 
problems faced. The development of modern society increasingly turns out followed by the 
emergence of modern law which penetrated into all corners of the world, whose presence 
can not be dammed to uphold the rule of law. The existence of the court that the task of 
settling disputes increasingly rampant, where the presence of the court is expected to act 
as mediator and provide justice for the parties to the dispute / conflict. The problem to be 
solved is also varied ranging from a private issue to public issues, such as marital problems, 
corruption, theft, pollution and environmental destruction. life and others. However, the 
recent developments courts appear to be unable to perform its role and function optimally, 
the decision created can not meet demands for social justice, but on the contrary lead to 
confusion, uncertainty and injustice.

For example, environmental crime is rampant in various countries, are now suggestive 
transnational organized and can be categorized as an international crime for causing a threat 
indirectly to the world’s security and peace of the world, as well as in Indonesia crimes difficult 
environments eradicated and enforcement can be said to be successful. It can be seen from 
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the results of research on the company’s performance ratings obtained from the Ministry 
of Environment no company rated gold. Rather, the company is rated black dominate. This 
fact indicates that crimes and violations against the environment, especially water and air 
pollution is still very worrying. Furthermore, of the 127 companies that participated in the 
assessment, only eight companies that received a green rating. Meanwhile, the company is 
rated gold does not exist. Based on these data we can conclude that most companies do not 
carry out the orders of laws, or it can be said that the rule of law, especially criminal law 
enforcement environment has not been as expected.

The failure of the law enforcement environment using criminal law through the courts open 
mind to look for alternative / solution solution. Because it turns completing environmental 
crime through the courts many weaknesses, among others, should be obtained through the 
justice system resistance (the adversary system) and the use of coercion (c oercion) and to 
produce a decision win-lose solution for the parties to the dispute. Justice obtained the parties 
to the dispute through the courts is distributive. The decision of the court it is often caused 
hostility parties to the dispute deepened because the victim did not receive protection; spend 
time, effort and cost; the result of the judge’s decision is often disappointing seeking 
justice, therefore, to overcome the bottlenecks buildup of the court and to provide care and 
protection for victims, both people and the environment then the discourse / ideas their 
completion through informal mechanisms, namely mediation penal case against crime, 
particularly environmental crime should receive attention in policy formulation in the field 
of environmental / legal umbrella given the positive legislation in the environmental field.

ADR ( Alternative Dispute Resolution ) has been known only in the field of civil law, which 
consists of mediation, negotiation, arbitration and conciliation, while in the field of criminal 
law is not well known, even in Article 85 of Law No. 32 of 2009 on the Protection and 
Management environmental paragraph (2) which states that: dispute resolution outside the 
court does not apply to environmental crime as stipulated in this Law this Act . This is 
understandable because the concept of punishment adopted by the criminal justice system 
starts on works / criminalization, and should receive a reply that is wary. Whereas in 
environmental law criminal punishment rooted in two basic principles: First, polluters must 
pay, meaning that the sentence imposed should not be considered a cost of doing business. To 
ensure accountability entirely in the case of environmental offenses, criminal given should 
direct attention to the interests of victims who suffered losses as a result of the breach and 
the interests of the people. Second, public education, criminal means provided must be 
clearly reveals that violations and environmental crimes are despicable act, and therefore 
criminal award is an affirmation of the values in the society with regard to environmental 
protection. Criminalization can increase awareness and appreciation of the importance 
of having a healthy living environment. It seems that the settlement through the courts is 
difficult to realize the purpose of punishment, as mentioned above, namely to protect victims 
of both society and the environment. Hence comes the discourse that the criminal case in 
particular environmental crime can be solved through ADR. Discourse inclusion of ADR in 
the resolution of the criminal case has received a response and discussion in international 
documents and have also been applied to the positive law in various countries, such as 
Austria, Belgium, Germany, France, Poland, and Malaysia.

In international documents can be seen at 41:
a. In supporting documents IX Congress of the United Nations in 1995 relating to the 

management of criminal justice (ie document A / CONF, 169/6) expressed the need for all 

41 Hartiwiningsih, 2008, Hukum Lingkungan Dalam Perspektif Kebijakan Hukum Pidana. Cetakan 1. Surakarta .  
UNS Press
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countries mem per eration “ privatizing some law enforcement and justice functions “ 
and alternative dispute resolution / ADR (in the form of mediation , conciliation, 
restitution and compensation) in the criminal justice system. Specifically regarding 
ADR, expressed in doku men were as follows:

“The techniques of mediation, and arbitration consiliation, the which have been 
developed in the civil law environment, may well be more Widely applicable in criminal 
law.For example, it is possible that some of the serious problems of that complex and 
lengthy cases involving fraud and white collar crime pose for courts could by reduced, if 
not entirely eliminated, by applying principles developed in consiliation and arbitration 
hearings in particular if the Accused is a corporation or business entity and individual 
person rather than the fundamental aim of the court hearing must be not 21 to impose 
punishment but Achieve and outcome that is in the interest of society as a wool and to 
reduce the probability of residivism “.

That is, the ADRs that have been developed within the civil law should also be applied 
widely in the field of criminal law. Examples to judge actions that contain elements 
of criminal fraud and white collar crime or if the defendant is a corporation / business 
entity. It is also stressed that if the defendant is a corporation / business, the main purpose 
of the trial should not convict, but to achieve a result that is beneficial to the interests of 
society as a whole and reduce the likelihood of repetition ( recidive) .

b.  In the report of the UN congress IX / 1995 on “ The prevention of crime and the treatment 
of offenders “ (document A / CONF / 169/16), among others stated:
1) To overcome the problem of overload (the buildup of the court), the participants 

of the congress emphasis on conditional release, mediation, restitution, and 
kom pensasi especially for novice actors and young actors (in the report no. 112)

2) Ms. Toulemonde (Ministry of Justice of France) pulled the face of the “ mediation 
penal “ ( penal mediation ) as an alternative to prosecution which gives the 
possibility penye lesaian negotiations between the offender to the victim (in report 
number 319).

c.  In the “Penal Reform International Conference “ held at the Royal Holloway College, 
University of London, on 13-17 April 1999 stated that one of the key elements of a new 
agenda of reform of criminal law ( The key elements of a new agenda for penal reform ) 
was the need for ensuring that the formal justice system with the system or informal 
mechanisms for dispute resolution in accordance with the standards of human rights 
( the need to enrich the formal judicial system with informal, locally based, dispute 
resolution mechanisms roomates meet human rights standarts ).

c. The conference also identified nine strategies development in revision of criminal law, 
namely to develop / build:
1.  Restorative juctice
2.  Alternative dispute resolution
3.  Informal justice
4.  Alternatives to custody
5.  Alternative ways of dealing with juveniles
6.  Dealing with violent crime
7.  Reducing prison pupolation
8.  The proper management of Prisons
9.  The role of civil society in penal reform
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d. On 15 September 1999, the Committee of Ministers of the European Council ( the 
Committee of Ministers of the Council of Europe ) has received No.R Recommendation 
(99) 19 on “mediation in penal matters”.

e. In the Vienna Declaration, the Congress of the United Nations 10/2000 (document A 
/ CONF. 187/4 / Rev.3), among others, that to provide protection to victims of crime, 
wanted her introduced mediation and restorative justice mechanisms ( restorative 
justice ).

f. On March 15, 2001, the EU made The EU Council Framework Decision on “ position of 
victims in criminal proceedings “ ( the standing of victims in criminal proceedings ) -EU 
(2001/220 / JBZ) which includes also the problem of mediation. Article 1 (e) of 
the Framework Decision defines “Mediation in Criminal Cases “ as: “ the search prior 
to or during criminal proceedings, for a negotiated solution between the victim and 
the author of the offense, mediated by a competent person “. Article 10 of its states, 
each member state would strive “ to promote mediation in criminal cases for offenses 
the which it considers Appropriate for this short measure “ . Although article 10 is 
impressed not only give a boost ( encouragement ), but according to Annemieke 
Wolthuis, based on the description in the website EU, member states must amend the 
law and the criminal procedure law, among others, “ the right to mediation “.

g. On July 24, 2002, ESC (UN) has accepted Resolution 2002/12 on “ Basic Principles on 
the Use Of Restorative Justice Programmes in Criminal Matters “, which also includes 
the issue of mediation. 42  

Furthermore, when referring to the UN’s decision to the 9th Congress of 1995, which states 
that the ADR should also be applied widely in the field of criminal law.

Examples to judge actions that contain elements of criminal fraud and white collar crime or 
if the defendant is a corporation / business entity. It is also stressed that if the defendant is 
a corporation / business, the main purpose of the trial should not convict, but to achieve a 
result that is beneficial to the interests of society as a whole and reduce the likelihood of 
repetition ( recidive) . This statement is very precise when applied to environmental cases, 
which typically offender and violation in the neighborhood are corporations. But it should be 
sorted into as not all criminal activity in the neighborhood can be resolved through mediation, 
especially if the cause casualties, blameworthiness is deemed severe, inflicted seen large, 
and his actions lead to public unrest, (this can be considered a criminal offense material) 
then against these things can not be resolved through mediation. While the possibility of 
criminal acts formal settlement through mediation can be done with the requirements and 
restrictions. Where the restrictions and requirements of how , then against criminal acts 
such as what, as a result of acts such as what can be resolved through mediation, the quality 
of the culprit as anything, it is this which should be studied in depth.

Furthermore, in the congressional report of the United Nations 9/1995 on “ The prevention 
of crime and the treatment of offenders “ (document A / CONF / 169/16), among others 
proposed, to address the problem of overload (the buildup of the court), the congress 
participants emphasis on conditional release, mediation, restitution and compensation, 
especially for novice actors and young actors. From these statements can be drawn one 
conclusion that the dispute settlement offense by means of mediation has advantages in 
addition to reducing congestion and stacking of the court, as well as to increase public 
involvement in dispute resolution processes, accelerate the path of justice, provide an 
opportunity for a settlement of disputes which resulted in the decision that can be accepted 

42  Barda Nawawi Arief, Aspek Kebijakan Mediasi Penal Dalam Penyelesaian Sengketa Di Luar Pengadilan, 
Hal.6-9 Paper
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by all parties (win-win), settling disputes more quickly and cheaply, are confidential, the 
higher the level of the possibility to implement the agreement and reduce the spread of 
foul play in the judiciary. Conditions such as these seem to be very suitable to be applied in 
resolving cases of environmental crime in which the defendant is a corporation / business, 
in order to create harmony between criminals on the one hand and the victim on the other 
hand, in order to reach an outcome that is beneficial to the interests of employers, society 
and the environment.

While generally dispute resolution outside the court exists only in civil disputes, in practice 
often also a criminal case settled out of court through various discretionary law enforcement 
officers or through a mechanism of consultation / perdamaianatau institutions to palliate exist 
in society (the family council; village meetings; customary deliberation, and so on). The 
practice of settling disputes outside the court during the criminal is no formal legal basis, 
so often a case that informally have no peace settlement (although through the mechanism 
of customary law), but still it is processed to the court according to law. Regarding the 
dispute resolution outside the court on environmental issues according to Law No.32 / 
54/2000 2009dan PP stated that only civil cases can be resolved through negotiation media, 
while criminal matters continue to be processed through the courts. court. So in this case, 
the question arises about the criteria of environmental cases were categorized as criminal 
and civil. In Law No.32 / 2009 states that any person who unlawfully deliberately perform 
acts that result in pollution or environmental damage shall be sentenced to a prison and 
so on. That is, if it happens pollution and damage, telahbisa formal legally categorized as 
a criminal case. Whereas the provisions of Regulation 54/2000 which became the object 
of dispute is pollution or environmental damage. A fact also that the cases that have been 
resolved by the ADR media in general is a case of pollution or environmental damage as 
the case Kali Tread, Palur Kingdom, Kali Sambong, KU, River Siak.11 It certainly showed 
in practice concerning penal mediation environmental criminal case. ADRs that have been 
developed in an environment of civil law, should also be applied widely in the field of 
criminal law. That if the defendant is a corporation / business, the main purpose of the trial 
should not convict, but to achieve a result that is beneficial to the interests of society as a 
whole and reduce the likelihood of repetition. 9 (Marcell Sondakh: 2014)

In an attempt mediation as a form of environmental crime law enforcement need to consider 
several factors:
1. Readiness mediation agency, it is important to remember who has the authority as a 

mediator in the case of mediation environmental crime and how it will work;
2. Conditions of the community, it needs to be considered given every society has a 

different culture, so mediation in environmental crime needs to consider the condition 
of society

In the resolution of environmental disputes by negotiation could have legal elements are 
not disputed, as long as the negotiation process that can be completed properly and mutual 
benefit between the two sides. Success or failure of a negotiation depends on the goal of 
both parties to the dispute, which is of course the negotiations will experience problems 
when one party does not understand the importance of the negotiations so that only highlight 
the rights of each party. In addition to dealing directly between the two sides, in a particular 
state is still required the need for a third person who understands the negotiations so that the 
outcome of negotiations it does not harm / benefit one party.

3. Conclusions and Suggestions
In general dispute resolution outside the court exists only in civil disputes, in practice a 
criminal case can be settled out of court through various discretionary law enforcement 
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officers or through a mechanism of consultation / perdamaianatau institutions to palliate 
exist in society (the family council; a village meeting; customary deliberation etc). In the 
implementation of mediation as enforcement of environmental crime, Article 85 of Law 
No. 32 of 2009 on the Protection and Environmental Management (2) states that: dispute 
resolution outside the court does not apply to environmental crime as stipulated in Law’s 
this law , it can be understood as the concept of punishment adopted by the criminal justice 
system starts on works / criminalization, and should receive a reply that is wary. Whereas in 
environmental law criminal punishment rooted in two basic principles: First, polluters must 
pay, meaning that the sentence imposed should not be considered a cost of doing business.

To ensure accountability entirely in the case of environmental offenses, criminal given 
should direct attention to the interests of victims who suffered losses as a result of the breach 
and the interests of the people. Second, public education, criminal means provided must be 
clearly reveals that violations and environmental crimes are despicable act, and therefore 
criminal award is an affirmation of the values in the society with regard to environmental 
protection. Criminalization can increase awareness and appreciation of the importance 
of having a healthy living environment. It seems that the settlement through the courts is 
difficult to realize the purpose of punishment, as mentioned above, namely to protect victims 
of both society and the environment. Hence comes the discourse that the criminal case in 
particular environmental crime can be solved through ADR, but need to consider factors 
namely, institution or other authorized person to be a mediator, mediation mechanisms 
and the local conditions. ADR environment matters which have been developed in an 
environment of civil law, should also be applied widely in the field of criminal law, taking 
into account the environmental impact arising from criminal acts and attempts to repair 
environmental damage and compensation to the victims affected by environmental crime ,
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ABSTRACT
The economic losses caused by catastrophic forest fires and land in 2015 and made haze in 
Indonesia .The government estimates losses of more than Rp 20 trillion.On the other hand it is  
widespread and serious impacts of forest and land fires of both national and regional. But, The 
prevention  of efforts to  crime that do not yet burning forests meet the expectations of all of 
us.Based on the theory of prevention of crime, there is a need for prevention efforts before and 
after the occurrence of a crime, Soedjono D says that there is a preventive and repressive effort 
to crime prevention. Furthemore, from the observations showed that there are many problems in 
the efforts to solve the forest fires. Especialy, the preventive action. There is criminal sanctions 
on forest fires from the legal and statutory authority, comunity participation , and monitoring and 
vigilance againts the possibility of the crime.By the way, that there are many factors that influence 
the succsess of tackling the crime of burning forest.Meanwhile, the repressive actions still have 
many cases that have not been solved up to the court based on many reasons, especialy there 
is no good enough evident , and the funishmen is still low. On  the other word, the emphasize 
to make the solution of this problems is to give the information and motivating people to pay 
attention to the forest. The law enforcer and the community organization should be intense to 
do the observation especially on dry season. Preventing all crimes is better than punishing the 
offender.
Keywords: Efforts, Forests Burning Crime.

A.  BACKGROUND
Forests as a gift of The One Almighty God bestowed to the nation of Indonesia as the 
natural resource that is priceless. As a gift given by God Almighty, the forests should also be 
appreciated, is seen as a mandate for the forest should be used with noble character, treated 
well, in order to worship, as the embodiment of gratitude to Allah, the Almighty God the 
creator of this world.

Forests are natural resources which occupies a strategic position in the life of the nation1. 
The importance that forests are growing, as forest lives of many people and serve as the 
basic capital in implementing national development, both in terms of economic, social, 
cultural and ecological order to improve people’s welfare. This is in accordance with Article 
33, paragraph 3 of the 1945 Constitution which states that ‘the earth, water and natural 
resources contained in it are controlled by the state and used for the greatest prosperity of 
the people’.

Forests have a position and a very important role in supporting human life, the forest can be 
used as a source of life for the people who depend for their livelihoods on forest products 
such as timber, rattan, honey and others. In addition, the forest is home to the survival of 

1 Doni Andika, Hutan Bagi Ketahanan Nasional, Surakarta, Muhammadiyah University Press, 2005, hlm. 14
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animals and plants that exist in an area that the government is protecting the preservation of 
a forest area that provides many benefits for life.

In line with population growth, economic growth and weak demand system of forest 
management in Indonesia resulted in increasing pressure on forests and almost uncontrollable. 
World Bank 1994 reported that the rate of deforestation in Indonesia in the last 25 years to 0.9 
million hectares per year, meanwhile, the national forest inventory program, the Department 
of Forestry revealed the rate of forest destruction on average 0.8 million hectares per year.2

Indonesia is a country that is very famous because it has a large forest. According to WALHI 
Indonesia still has 10 percent of the tropical forests in the world. This figure is likely to be 
reduced if deforestation is not immediately controlled.3

According to the Indonesian Government Regulation No. 4 of 2001 on Damage Control or 
Environmental Pollution Related to Forest Fires and or land, which meant the land was “an 
expanse of dry land ecosystems that designation for the business or activity fields or gardens 
for the community” , From the definition, the land is an area that is outside the forest area in 
the form of mineral soil or peat were designated for farming activities.

Forest fires almost every year happens, there is one threat to the preservation of forests 
in Indonesia, large forest fires cause serious harm to the country and society, hundreds of 
thousands of trees and forest plants that are judged economically destroyed, the survival of 
the animals as forest dwellers also affected by the act of burning forests, ecosystems support 
human life was broken, the springs dried up and then the effects of  burning the forest is 
very troubling is the air pollution that could harm the health of the people residing in the 
vicinity of the burning, even through the mass media often heard negative responses from 
neighboring countries who feel harmed by such action.

The Government has stated in various laws and regulations that the implementation of 
national development, the use of natural resources must be used rationally, so that the use 
of natural resources must be endeavored not to damage the living environment system and 
implemented wisely by taking into account the needs of future generations.

The forest fires has become a national issue generated a lot of interest in various circles 
to discuss and assess the positive and negative aspects in the act of burning the forest and 
search parties are to blame, but this does not reduce the level of forest fires in Indonesia, 
particularly in the province of Jambi.

Based on extinguishing operation by land held joint team under the coordination of the 
military managed to put out 3,000 hectares of peatland in Jambi region that includes Muaro 
Jambi, Tanjung Jabung Timur, Tanjung Jabung Barat.4

In general, forest fires during the dry season and is caused by human action are not 
responsible for the conservation of nature, the government through legislation insists that 
the act of burning the forest to do all that is considered positive and aiming towards a better 
gain lawful authority of the competent authority and instead be given to the perpetrator an 
obligation to participate forest burning putting out the fire in case of forest fires, government 
also plays an active role to oversee the actions of the forest fires.

The government authorizes the burning of forests act as it aims to:

2 ibid
3 Purba, J, Pengelolaan Lingkungan Sosial. Kantor Menteri Negara Lingkungan Hidup, Yayasan Obor Indonesia, 

Jakarta, 2002, hal.7
4 http://print.kompas.com/baca/2015/09/10/3-000-Hektar-Lahan-Terbakar-di-Jambi-Padam-di-Perm. Di 

unduh tanggal 4 Oktober 2016
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1. Burning forests for the manufacture of pasture forage.
2. Burning forests are done for the sake of site preparation planting of trees in the forest.5

The cause of forest fires can occur because of a natural or man-made factors, either intentional 
or unintentional. Factors man-made is deliberate in the framework of certain activities such 
as land preparation shifting cultivation, plantation industrial forest transmigration or also 
activities of large farms such as cattle who are always in need of forage fodder from grass to 
burn the reeds, then immediately be obtained the fresh young grass to feed cattle.6 While the 
factors that unintentional like the fire of a used cigarette butts carelessly discarded, the fire 
of the former fire people who are camping or people working in the forest.

The act of burning the forest is generally caused by human being who wants to get a bigger 
profit in taking forest products with the principles of efficiency and profits, and thus less 
concerned with sustainability and survival of the forests in the future.

In anticipation of the destruction of forests wider then the government should intervene in 
overseeing the use of liscence manaement of forests so that forests in Indonesia that have 
been damaged can be restored again function as a protected forest that has functions for the 
preservation of order and soil fertility, production forest that serves as a producer of forest 
products reserve forest or nature reserve that serves to preserve the wealth of flora and fauna.

The Law No. 32 of 2009 on the Protection and Management of the Environment (hereinafter 
abbreviated UUPPLH) has asserted that it is forbidden to clear land by burning forests, 
the ban stipulated in Article 69 paragraph (1) letter h UUPPLH that says’ every person 
prohibited acts land clearing by burning ‘.

The act of burning in forest areas if it did not get permission from forestry officials, then the 
act is unlawful and contrary to the legislation in force so that the sanction of imprisonment 
and fines may be imposed against the perpetrators of forest fires.

As for other forms of action that forest fires can be identified as follows:
1. The act of burning forests deliberately committed by a particular person, without 

authority or permission to be in the forest area.
2. The act of burning forests unintentionally done due to enter the forest without permission 

of the authorities.
3. The act of burning forests intentionally committed a legal entity or a person authorized 

authorities to work or be in a forest area.
4. The act of burning forests unintentionally done persons or legal entities are allowed to 

conduct business in the forest area.7

Based on the descriptions that have been mentioned above, the authors are interested in 
discussing this matter further and poured it into the paper entitled “The Effort to Overcome 
the Crime of Forest Fire In Jambi Province”.

B.  PROBLEM FORMULATION
Based on the description on the background of the above problems, it can be formulated the 
problem in this paper as follows:

5 Alam Setia Zein, Hukum Lingkungan, Konservasi Hutan dan Segi-Segi Pidana, Jakarta, Rineka Cipta, 1997, 
hlm. 50

6 http://www.antaranews.com/berita/333572/kabut-asap-landa-beberapa-wilayah-di-kalteng. diunduh 4 
Oktober 2016

7 AlamSetiaZein, Op.Cit,hlm. 49
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1. How is the effort to overcome the crime of forest Fire in Jambi Province?
2. What are the constraints of law enforcement to overcome the crime of Forest Fire in 

Jambi Province?

C.  DISCUSSION
1.  The Effort to Overcome the Crime of Forest Fire in Jambi Province

Destruction of environment through activities of forest fires is a crime that can cause 
losses to the state. The criminal act of forest fire is a crime that involves many sectors, 
there are some crimes that can be linked to their environmental crimes. One of the 
problems the burning of forests that are still felt its resultant smoke disaster that struck 
Indonesia, particularly the province of Jambi, handling the aftermath of the fire often 
do not reach the target so that the fire can be extinguished, another technical affairs 
blackouts and the lack of facilities and infrastructure to be the reason that ultimately 
forest widespread burning and arsonists proposed only limited to those who were told 
to burn, while the intelectual perpetrators can never be presented.

Data from Ministry of Environment and Forests said indications of forest fire areas until 
September 2015 in Kalimantan and Sumatra area of   190 993 hectares. The area is made 
up of 103 953 hectares of land utilization, 29 437 hectares of plantations and discharge, 
and 58 603 hectares of land plots in the National Land Agency.8 Forest fires or land in 
Jambi province can be seen from two kinds of forest fires or fires plantations, which 
each have an understanding as follows;
a.  Arson and Fire Land
 Combustion in this sense is defined as an intentional act of burning is done by 

the community in managing land for agriculture / farming them. While the fire 
is defined as a process of combustion which spreads freely, not depressed which 
consume fuel such as litter, grass, humus, the branches of dead wood, poles, weeds, 
shrubs, foliage and trees fresh.9 Fire seemed to describe an act of negligence or 
inadvertence.

Agricultural Department noted that clearing the way fuel is still being conducted. 
Land clearing activities indiscretion, which made the public more due to socio-
economic conditions and the assumption that the ash residue can be fertilizer. 
Beside that, the lack of land clearing technology is cheap, easy and fast as the 
public burning fire also when preparing the land for agriculture or plantation.10

In addition, the industrial timber estates and plantations that utilize community 
clandestinely clearing land by burning, so that the cost of land clearing can be 
suppressed, also has sparked fires and gardens. Top of the foregoing basically 
farming communities / cultivators, businessman industrial timber plantations and 
large farms increase the risk of forest fire and the resulting adverse effects including 
smoke disaster.

8 Marison Guciano, Kebakaran Hutan dan Kejahan Korporasi, http//nasional.kompas.com/2015
9 Dharmawan, Pengaruh Penggunaan Api dalam Penyiapan Lahan Terhadap Emisi Gas Rumah Kaca : Studi 

Kasus Pada Penerapan Teknik Pembakaran Dengan Sedikit Asap di Areal Gambut Kabupaten Pelalawan Riau. 
Tesis Program Studi Ilmu Lingkungan. Program Pasca Sarjana Universitas Indonesia. Jakarta, 2003, hal.23

10 Departemen Pertanian, Kebijakan dalam Pengendalian Kebakaran lahan dan Bencana Asap, Makalah seminar 
Lokakarya Pengendalian Kebakaran Lahan dan Hutan serta Penanggulangan Bencana Asap. Banjarmasin 30 
Mei 2007
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Peat fires more dangerous than fires on dry land (soil minerals). In addition to 
vegetation fires on the surface, a layer of peat also burnt and last a long time, 
resulting in thick smoke due to incomplete combustion.
Limin Suwiti stated that the depth of the peat layer burning an average of 22.03 
cm (variation between 0 to 42.3 cm) but at some point the fire layer reaches 100 
cm. therefore extinguishing the peat is very difficult and requires a lot of water. 
To extinguish a total area of   one square meter of peatland required water as much 
as 200 -400 liters. There are nine characteristics of fires in peatlands: (1) fire 
vegetation on the peat layer, (2) a layer of peat is burned depends on the depth of 
groundwater, (3) fires in the peat layer difficult to extinguish and last a long time, 
(4) fires produce thick smoke because occurred incomplete combustion, (5) the 
fire can propagate through the bottom layer, although vegetation is not burned 
or still fresh, (6) a lot of fallen trees and dead trees but still standing, (7) there 
is a vegetation flammable, (8 ) former peat fires covered with charcoal, and (9) 
spraying water on burning peat was not until extinguished total, will cause the 
smoke grew thicker product.11

Impact of smoke and the constituent elements of the environment can vary from 
local, namely blocking the scenery until that allow the global climate warming. 
Adverse effects that occur as a result of forest fires covering various sectors of 
life, ranging from the disruption of daily life of society, transportation barriers, 
ecological damage, decline in tourism traffic, the impact of political, economic to 
the disruption to health.

Fires in peatlands usually begins with ignition on the surface of the ground. Fire 
will move in any direction, subsurface, on the surface, left, right, front and rear. 
Invasion of fire burning beneath the surface of the peat layer is affected by the 
moisture content of the peat layer and is not affected as the wind ground fire. Fire 
will move up to the surface is affected by wind speed and direction as the surface 
fire and when it reaches the tree canopy will be a crown fire. Part trees / branches 
/ burning bush can be the wind and fall into a new place, causing new fires as the 
spot fire / spotting. So that the fires in peatsland fire may consist of a lower fire, fire 
and fire surface canopy. Meanwhile, the peat fire is a type of fire that burned down 
a layer of peat.

Peat fire is influenced by several factors, both peat and weather characteristics, 
namely: water content of peat, peat decomposition level, water level, and rainfall. 
The image shows that the higher the water content so the lower rate of burning 
peat. Peat fires can still occur on the water content of 119% which is a critical water 
content of peat fires.12

But apparently due to the weather that is too hot, peat is easy to get burned. This 
is because, we do not know, under the peat contained any mineral, which may be a 
fuel, or cause burning peat.

The ways to avoid large peat fires are:
• Do not burn trash or something around peatlands.
• Install signs prohibiting burning trash in peatlands.
• Clean peat if it mongering.

11 Limin, Suwiti H, Pemanfaatan Lahan Gambut dan Permasalahannya. Makalah Workshop gambut dengan 
Tema : Pemanfaatan Lahan Gambut Untuk Pertanian, Tepatkah? Jakarta 22 November 2006, hal.3

12 https://www.google.co.id.KEBAKARAN+LAHAN+GAMBUT. Diakses Pada Tanggal 29  Oktober  2016
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• Plant your peatlands with suitable plants. Such as pineapple or coconut oil. 
Both of these plants are suitable once planted in peatlands.13

Peat fires in Indonesia is already very common. Fire spreading from below the 
ground was very dangerous if it is not quickly taken. Peat fires can cause smoke 
was very thick, it can not search for the causes of forest fires in detail. Therefore 
it’s better we keep peatlands, do not expand land by burning, use a secure manner.

b.  Forest fires

Forest fires are a condition in which the condition of forest burned by a deed, 
which was described as no deliberate intention. This understanding is not different 
from wild fires, forest fires while in terms of the opinion that the actions set fire 
deliberately done for a particular purpose. Forest fires are one of the causes of 
forest destruction that have a negative impact. Including the impact of forest fires 
cause smoke that disrupt the activities of human life, such as outbreaks of disease, 
respiratory infection and disturbing transport systems that have an impact to the 
neighboring countries. The greatest impact is the destruction of germplasm that 
result in environmental damage ecosystems and result in declining quality and 
quantity of forest that will eventually cause much harm.14

According to the Regulation of the Minister of Forestry forest fires is a situation 
where the forest engulfed in flames causing damage to forests and forest products 
which cause economic losses or environmental value. In addition, Prof. Bambang 
Hero Saharjo said that forest fires are burning flame propagation smoking and 
consuming fossil fuels from the forest such as litter, grass, twigs / branches of 
dead trees that remain standing, tree stumps, shrubs, foliage and trees.15 This 
understanding has been expanded such that it makes it easier to understand the 
meaning of a forest fire or forest fire

To overcome in order to prevent the commission of burning forests, then it can 
be analyzed through the theory of crime prevention in terms of crime prevention, 
it is necessary to prevention efforts before the occurrence of the crime as well as 
working to improve the actors that have been decided by a court and convicted and 
receiving punishment. From these efforts are actually better efforts to prevent crime 
than to fix before the offender who has committed a crime.

According Soedjono D that efforts can be made in crime prevention, among others:
1)  Preventive
2)  Repressive.16

More details about the efforts made in the prevention of crime, as mentioned above, 
can be seen in the explanation follows below:
1)  Preventive Actions
 Definition of preventive actions is covering action in crime prevention efforts 

as well as possible should include the following requirements:
1) System and good police organizations
2) Judicial objective

13 http://jokowarino.id/cara-mengatasi-kebakaran-lahan-gambut/. Diakses Pada Tanggal 29  Oktober 2016
14 http://ballzblog13.blogspot.co.id/2014/02/pengertian-kebakaran-hutan_22.html Di unduh tanggal 4 

Oktober 2016
15 https://ensiklopedia.id/kebakaran-hutan/. Di unduh tanggal 4 Oktober 2016
16 Seoedjono D, Penanggulangan Kejahatan (Crime Prevention), Alumni, Bandung, 1976, hal. 31
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3) Legal and statutory authority
4)  The coordination between law enforcement and government officials are 

mismatched
5)  Development of community organizations
6)  Community participation
7)  Control and alertness to the possibility of a crime.17

The System and good police organization requires that every member of the 
police must be more competent and professionals, which is also supported by 
facilities and adequate infrastructure. Justice objective is the epitome of justice, 
only justice in favor of the truth and not on a particular individual persons, the 
nature of objective justice is based on the real facts with beliefs as true.

Law and legislation authoritative is a collection of rules specifically governing 
the environment, as basic guidelines adhered to by all parties with full awareness. 
Should the rules of other regulations, both vertically and horizontally do not 
contradict each other, as well as the contents in the Auran, should not contradict 
each other, where one article stated allowbut the others article leave the ban.

Regarding coordination between law enforcement and government officials are 
mismatched, is a matter that is expected by all parties, help each other and 
work together to enforce the law, especially environmental law can actively be 
a barrier perpetrators to commit acts of crime, if there is a good cooperation 
between enforcement authorities legal and government officials will each 
provide valuable information about the prevention and can also quickly take 
the necessary action in order to prevent crime, especially forest fires.

Development of community organizations is important because the social 
organization that was formed not only display that as the government has 
done something yet to be done coaching about how important the role of the 
organization established by the government of the active role the organization is 
actually very helpful and also serves as an oversight, civil society organizations 
could be used as an arm of the government on what should be done by the 
community, especially in order to preserve the existence of the forest and of the 
actions of people that are irresponsible and damaging forests.

Community participation is the main thing in achieving success of the efforts, 
public awareness must be built and be excited by the government and by 
community organizations, the participation of every community in maintaining 
and preserving forests can help to reduce the evil intentions of the perpetrators 
of the destruction of forests, including forest fires.

Surveillance and preparedness against the possibility of a crime is an activity 
that should be routinely implemented, should not be if new will move activity 
if already there is a problem, especially during the dry season many cultivators, 
browsers, as well as areas of plantation began to burn the land as an activity, 
and forest burning can be prevented early on if surveillance and preparedness 
are routinely performed.

According to Qirom Samsudin A. M, in relation to preventive action to prevent 
crime is better than educating criminals become good again, because not only 
taken into account in terms of cost, but enterprises more easily and will get 

17 Soedjono D, Penanggulangna Kejahatan (Crime Prevention), Alumni, Bandung, 1976, hal. 31
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a satisfactory outcome or achieve a goal.18 Samsudin A. Qirom statement is 
intended to do something to prevent people from becoming criminals or evil is 
better than when the repair person who had already committed crimes.

Furthermore W.A Bonger deems preventively solve crimes through reform and 
prevention. Crime prevention in the narrower sense include:
• Moralistic is widened means that can reinforce a person’s moral order to 

avoid doing evil lust.
• Abalionistic is trying to prevent the growth of evil desires and negate the 

factors which is famous as the cause of crime, for example, improve the 
economy (unemployment, hunger, enhancing civilization, and others.

• Trying to perform supervision and control of the crime by trying to create:
 • Organization systems and equipment of good policing
 • objective judicial system
 • Law (legislation) good
• Prevent crime with surveillance and regular patrols.19

2) Repressive Actions

Repressive actions are actions taken by law enforcement officials after the 
occurrence of a crime. Repressive actions more focussed against those who 
commit criminal acts, among other things by giving legal (criminal) that 
deserves for his actions. This action can actually also be seen as prevention 
for the future. These actions include the way law enforcement officers in the 
conduct of investigators, continued investigation, criminal prosecution, the 
examination in court, execution and so on until the coaching inmates.20

Repressive crime prevention is conducted with techniques of rehabilitation, 
according to Cressey was quoted as saying by Simanjuntak B and Chairil Ali, 
there are two conceptions of how or techniques of rehabilitation, they are:
(1) Creating a system of programs that aim to punish criminals, the system is 

fixing among other things conditional sentence and incarceration.
(2) More emphasis on efforts that criminals may turn out to be an ordinary 

person, during the running punishment for the convict in finding jobs and 
psychological counseling, vocational training is given in order to later 
adjust to society.21

Repressive actions were also mentioned as a special precaution, is an attempt 
to reduce the number of crimes with penalties (criminal) against perpetrators 
of crimes and trying also acts to improve the way the perpetrator who commits 
the crime. So penitentiary is not only a place to educate inmates to no longer be 
evil or do evil ever done.

Additionally repression carried out by law enforcement. with law enforcement 
is hoped will be beneficial or useful (utlity) for the community, but besides that, 
people also expect their law enforcement to achieve justice. Nevertheless can 
not deny, that what is considered useful (sociological) is not necessarily fair, 

18 A. Qirom Samsudin M, Sumaryo E, Kejahatan Anak Suatu Tinjauan dari Segi Psikologis dan Hukum, Liberti, 
Yogyakarta, 1985, hal. 46

19 W.A. Bonger, Kriminologi Sebab dan Akibat Kejahatan, Bandung: Tarsito, 1989.
20 Ibid, hal 86-87
21 Simanjuntak B dan Chairil Ali, Cakrawala Baru Kriminologi, Bandung: Trasito, 1980, hal. 399
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and vice versa what is perceived as fair (philosophically), may not be useful 
for society.22

In such conditions, people just want the certainty of law, namely the existence 
of a rule of law that can fill the void, regardless of whether the law is fair or 
not. Such social reality has forced the government to make regulations in a 
practical and pragmatic, prioritize the areas most urgently in accordance with 
the demands of society without strategic forecasts, thus giving birth to the 
regulations that are patchwork southwest behavior did not last long. As a result, 
less guarantee legal certainty and a sense of justice in society.

Aristotle was quoted as saying by Sudikno Mertokusumo in his thoughts 
“Ethica Nicomacea” and “Rhetorica”   said the law has a sacred duty, which 
gives to everyone what he is entitled to receive. This assumption is based on 
ethical and legal duty found only makes justice alone (Ethische Theorie).23 But 
such assumption is not easily put into practice, knowing it is impossible to make 
their own laws for every human being, because if it is done then it certainly will 
not be inexhaustible. Because of that law should be made a general rule, legal 
norms are not held to resolve a particular case. Legal norms did not mention a 
specific person’s name, legal norms only make a certain qualification. Certain 
qualification was something abstract . Considerations about concrete matters 
submitted to the judge.

Law enforcement is the enforcement of remedies, or the functioning of legal 
norms significantly as a guide in a traffic offender or legal relations in the society 
and state. Law enforcement is an attempt to realize the ideas and concepts of 
law, which is expected of the people becomes a reality. Law enforcement is a 
process that involves a lot of things.

According to Soerjono Soekanto, law enforcement is harmonizing relations 
activities that span the ‘hierarchy of values   in the rules / outlook stable value 
and attitude acts as a series of translation of  the value of the final stage to 
create, maintain and sustain peace social life.24

Law enforcement concretely is the enactment of positive law in practice as it 
should be well worth obeying. Therefore, justice means in a case decided in 
concreto in maintaining law and obey the law guaranteeing the material using 
procedural manner established by formal law.

According to Satjipto Raharjo enforcement is essentially a rule of ideas or 
concepts of justice, truth, social benefit and so on. So law enforcement is an 
attempt to realize the ideas and concepts had become a reality.25

The setting is a criminal act against the perpetrators of forest burning forest 
fires are scattered in various laws and regulations. Good legislation applicable 
national and local regulations made by the local government of Jambi Province.
a.  Criminal acts of arson under the Criminal Code, concerning the crime of 

setting forest fires provided in general in the Criminal Code. Penal Code 
criminalize forest fire intentionally or committed due to negligence. The 
threat of sanctions contained in the second book of the Criminal Code of 

22 Ibid, hlm 340.
23 Sudikno Mertokusumo, “Bab-bab tentang Penemuan Hukum” Yogyakarta: Citra Aditya Bakti, 1993 hlm. 2
24 Dellyana,Shant, Konsep Penegakan Hukum.Yogyakarta, Liberty, 1988, hal 32
25 Ibid., hal 33
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the crime that is found in Article 187 and Article 188 Penal Code. Article 
187 of the Criminal Code reads person who deliberately cause an explosion 
or fire flooding threatened:

The 1st. with a maximum imprisonment of 12 years, if there is a danger 
therefore common for the goods.

The 2nd. with a maximum imprisonment of 15 years, if there is a danger 
for the lives of others.

The 3rd. with imprisonment for life or for a certain period of time a 
maximum of 20 years, if therefore there is a danger for the lives of others 
and lead to the demise of people.

The criminal action forest fires are not only regulated in article 187 of 
Criminal Code, the crime of forest fires is also governed by Article 188 
which says whoever due to negligence causing fires, explosions or floods, 
threatened with a maximum imprisonment of five years or a maximum 
confinement of 1 year or a fine of three hundred rupiahs, if there is a danger 
therefore common for the goods, if therefore there is a danger for the lives 
of others or if thereby resulting in the death of people.

b.  Criminal act of burning of forest by Act No. 32 of 2009 on the Protection 
and Management of the Environment, the regulation concerning the 
burning of forests found in Article 69 paragraph (1) letter h, which reads 
each person prohibited from clearing land by burning.

Sanctions concerning the crime of burning forests in Law No. 32 of 2009 
on the Protection and Environmental Management found in Article 108, 
which reads each person doing the burning land as it is eaten in Article 
69 paragraph (1) letter h, shall be punished with imprisonment of at least 
3 years and maximum 10 years and a fine of at least 3,000,000,000 (three 
billion rupiah) and at most rp 10,000,000,000 (ten billion rupiah).

c.  Criminal act of burning of forest by Law Number 19 Year 2004 concerning 
Stipulation of Government Regulation in Lieu of Law No. 1 of 2004 on the 
Amendment of Act No. 41 of 1999 on Forestry. The criminal acts forest 
fires provided for in article 50 paragraph (3) letter d which reads each 
person is allowed to burn the forest.

Criminal sanctions on forest fires in the Act is set out in article 78 paragraph 
(2) which reads person who deliberately violate the provisions referred to 
in Article 50 paragraph (3) letter d shall be sentenced to imprisonment of 
15 years and a maximum fine15 billion rupiah.

d.  Criminal act of burning of forest by Law No. 39 2014 On plantations are 
Article 56 (1) which reads every plantation business operators allowed to 
open and / or cultivate land by burning.

Criminal sanctions on forest fires in the Act is governed by Article 108 
which reads every business estates are open and / or cultivate land by 
burning as referred to in Article 56 paragraph (1) shall be punished with 
imprisonment of 10 (ten) years and a maximum fine of 10,000,000,000.00 
(ten billion rupiah).

e.  Criminal act of burning of forest by Government Regulation No. 45 of 
2004 on the Protection of Forests. Violation of forest fires provided for 
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in article 19 in paragraph (1) which reads each person is allowed to burn 
forests and paragraph (2) which reads exemption from the ban on forest 
fires referred to in paragraph (1) is allowed to do it for a specific purpose 
or condition that can not be circumvented, include:

 a. forest fire control.
 b. eradication of pests and diseases
 c. development of plant and animal habitat.

f. Criminal act of burning of forest by Provincial Regulation No. Jambi 2 
Year 2016 concerning the Prevention and Control of Forest and Land Fire. 
Arrangements regarding violations of forest fires contained in Article 5 (1) 
which reads each person and / or legal entities are prohibited from clearing 
forests and land by burning.

Sanctions on forest fires in the Act is governed by Article 31 paragraph (1), 
which reads the local government in accordance with the authority may 
apply administrative sanctions against the license holder if the monitoring 
is found related offenses prevention and control of forest fire and paragraph 
(2) administrative sanction as referred to in paragraph (1) shall consist of:

 a.  written warning.
 b.  government.
 c.  environmental license suspension
 d.  revocation of the environmental permit

Based analyst on top of the response to the crime of burning forest in Jambi 
province through the precautions taken, either through preventive measures as 
well as through repressive measures have been implemented, but not maximum, 
especially on coordination between law enforcement and government officials 
are mismatched, fostering community organizations, community participation, 
and supervision and vigilance against the possibility of a crime.

2.  The Constraints of Law Enforcement to Overcome the Crime of Forest Fires in 
Jambi Province

Law Enforcement in English is called law enforcement, Dutch rechts handhaving. 
Terms of law enforcement in the Indonesian language brings us to the idea that law 
enforcement is always with force so that there is an opinion, that law enforcement is only 
concerned with criminal law alone.26 In fact, when referring to the sanctions contained 
in Law No. 32 of 2009 Regarding Environmental Management, the sanctions that can be 
given to the perpetrators of environmental crime in the form of civil penalties, criminal 
sanctions, administrative sanctions and international sanctions.

Law enforcement is a process conducted by law enforcement and assisted by the 
community, as well as other matters that objective, namely legislation, as well as 
facilities and infrastructure. On the issue of law enforcement even though polemic law 
will never stop all human life, but also the law enforcement process should be part of 
that is important, especially in the discussion of law enforcement in Indonesia.27

Talking about law enforcement in the case of the environment is certainly not immune 
from the problems that lead to environmental matters can not be resolved to the fullest. 
Based on the data received from the Regional Police Jambi (POLDAJambi) in 2015 

26 Andi Hamzah,Penegakan Hukum Lingkungan, Jakarta: Sinar Grafika, 2005, hal. 48
27 Moh. Hatta, Beberapa Masalah Penegak Hukum Pidana Umum dan Pidana Khusus, Yogyakarta: Liberty, 

2004, hal 29
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there are twelve (12) cases and only eight (8) cases were resolved, while four (4) other 
cases are still under investigation. When we look at the reality for three months in Jambi 
no activity low, thick smoke everywhere, Jambi affected mist, and it turned out there 
were only 12 cases, and this is a reality, in which the suspects is a man who was told to 
do the burning , while the messenger is not used as a suspect, for various reasons

Interpret the law as the regulations governing the new society will be meaningful when 
supported by a firm and dedicated personnel, with strict sanctions and clear so that 
the establishment of a justice perceived benefits of justice. Justice is justice vindikativ 
question (not the absolute justice) whose implementation is sentenced by a clear legal 
procedure with the fundamental reasons and not on the basis of solidarity, compromise 
and other reasons that it is far from a sense of justice.28 Law enforcement is not just 
a question of the rule of law solely but also issues of society with all its culture, 
actions taken by the community, for example in order to save the cost of opening and 
management of land by burning, breaking the chain of messengers with which ordered 
the burning, is a problem that primary to change people’s habits, legal counseling to 
the community should be routinely implemented, but was again hampered by funding 
problems as a language cliche to organize counseling to the community. In addition, the 
reason the extent of the area that must be reached as well as the difficulty in reaching the 
location of the fire, or the person who is not proportional to the size of the monitoring 
area, is also an obstacle that must be considered.

The impact of acts burning of forests and burning the land to make economies in Jambi 
be faltering, many people are affected by the disease ispa, many school children who 
miss class because the school is too often closed, and many other impacts of forest 
fires, whereby perpetrators the forest fire should be punished according to the rules. 
Will achieve a sense of justice if convicted arsonists is just forest workers working 
for wages only. The process to achieve a sense of justice is a chain that should not be 
separated. It starts from the moment of making the legislation, when the news-making 
events dikepolisian, prosecution or court proceedings. In connection with the above 
description, we need to consider the opinion of Harold J Laski in Sabian Usman who 
explains that the citizen is obliged to obey certain laws only if the law was satisfying 
sense of justice.29

Given the legal problem is also a problem that must be solved jointly, while law 
enforcement is a big and urgent problems, so it is appropriate that the criticism of the 
legal issues must also be accompanied by alternative solutions.30 Talking about the rule 
of law must be positioned vertically with the law supported the law enforcement into 
the frame of social justice and humane, it is only logical all the elements in this country 
are trying hard to fight.

Based on the phenomena that occur in the community seems many people are not yet 
fully aware of the law. for any condition recruitment of law enforcement officers drawn 
from the surrounding community. The results obtained are also problematic. According 
to Moh. Hatta, in general, law enforcement issues, including in Indonesia covers three 
important things that must be considered and addressed, the first culture of the society 
where the values   of the law will be enforced. The second is the structure of the law 
enforcement and the third is the substance of the law will be enforced.31

28 Ibid, hal. 29
29 Sabian Usman, Anatomi Konflik dan Solidaritas Masyarakat Nelayan, Yogyakarta: Pustaka Pelajar, 2007, hal 

262
30 Ibid, hal. 31
31 Moh. Hatta, op.cit, hal. 32
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In addition, to prevent vigilantism to the community should continuously be given legal 
counseling to obey the law even if the possibility of vigilantism by the community as 
well as the impact of weak law enforcement. The problem of what is often referred 
to as the Mafia, the disease is indeed about almost every country on earth. From the 
sociological perspective angle crime the things that can be identified as a driving force 
of the Mafia among others, the change in the relationship between the law enforcement 
authorities with the litigants, who are supposed to be professional but had shifted to 
transactional.32

In order to realize a fair legal process, then law enforcement should not be viewed 
narrowly.33 Thus not only the law enforcement is always understood as the enforcement 
of legal norms related to the violation of a suspect or defendant, but also enforcement 
of the norms relating to the protection of the rights of suspects and accused by law 
enforcement officials during interrogations.

Law enforcement problem nowadays more often highlighted people. In fact, the 
pressure intensified law enforcement agencies carried out, either by seeking justice, 
as well as intellectuals. This pressure occurs due to a phenomenon in which the law 
enforcement agencies often no longer perform noble mission. In fact the opposite is 
true, the law enforcement agencies (police, prosecutors and judges) often take action 
which is contrary to the public keadila feelings, such as discriminatory treatment among 
the tersangk / defendant.

J E. Sahetapy has expressed cynicism that the law is still searching for the truth, but 
the court more about the procedure that actually frustrate labor was a mere farce.34 
Subsequently explained also by J.E Sahetapy, in the process of law enforcement, there 
are two aspects that are often conflicting aspects of the public interest and the interests 
of the individual aspects.35 There public interest on the one hand, the creation of public 
order menghendak (social order), while the interests of the individual on the other hand 
calls for individual freedom. To that end, the need for harmonization between these two 
different interests so as to create order and justice in society.

The forest fires in Jambi province occurred in 2015, One of the burnt forest area in 
Jambi are in District Kumpeh, Muaro Jambi, Jambi Province. Forest areas and peatlands 
burn only about 30 Km from the city of Jambi, so the smoke of forest fire quickly 
engulfed the town. Law enforcement criminal offenses forest fires in Jambi conducted 
by the police.

In addition to police officials of the Republic of Indonesia, other officials who have 
the authority conducting the investigation is forestry police, this is in accordance with 
Article 36 paragraph (3) of Government Regulation No. 45 of 2004 on the Protection of 
the Law states that the forestry police on the orders of the leadership of the authority to 
conduct an investigation, in order to find and arrest the suspect and certain civil servants 
whose scope of duties and responsibilities include the management of forests.

The occurrence of criminal burning of forests, the investigation can be carried out by 
civil service officials, as prescribed by the existing Act. Civil servants can perform the 
same action with the police in the investigation. Since the start of the investigation, civil 

32 Ibid, hal 33
33 H. Heri Tahir, Proses Hukum yang Adil dalam Sistem Peradilan Pidana di Indonesia, Yogyakarta: Pressindo, 

2010, hal. 95
34 J.E. sahetapy, Tanggapan Terhadap Pembaharuan Hukum Pidana Nasional, Jakarta: Projustitia, tahun VII no 

3 , 1989, hal 19
35 Ibid, hal 97
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service officials promptly notify the commencement of the investigation to the police 
investigators. Notice the commencement of this investigation is a form of coordination 
between civil servants investigator with the police investigation. This is done so after 
the complete file and the results of the investigation handed over to the public prosecutor 
there is no formal error in the case file. Before the file is handed over to the public 
prosecutor of the police investigator as civil servants korwas investigators check the 
completeness of the formal file will be submitted to the public prosecutor.

As for the investigation of civil servants who have the ability to conduct criminal 
investigations of forest burning certain very helpful in handling the criminal case of 
fire. In Jambi, the role of civil servants investigating the visible. This is because the 
investigator of civil servants from the Ministry of Environment and Forests in the near 
future will examine two related cases in Jambi forest and land fires that occurred in 
the area of   Pematang Damar, District of Muara Jambi Muaro Sebo. Fire in Pematang 
Damar much known as a area save the natural orchid, investigator civil servants had 
been sealed at the two points, they are in Desa Bakung and Jambi Tulo.36

However, the Executive Director of the Indonesian Forum for Environment (WALHI) 
Jambi Musri Nauli assess law enforcement efforts on cases of land and forest fires in the 
area was disappointing. According to Musri, management by Jambi Provincial Police 
has been running for more than six months. Until the month of March 2016 has not 
been a single owner of the company being dragged into court. Even from 14 companies 
were reported by the Police WALHI Jambi, because farming land by burning, 3 new 
delegated the case to the prosecutor’s file.37

In addition, the Assistant Attorney General for General Crimes Jambi Yusuf explained 
that the 3 files only 1 file declared complete as P-21. Meanwhile, 2 other documents 
be returned to the Regional Police Jambi to include. The complete case files on the 
suspect’s name as the benefactor Eka Setia Pulungan Growing Estate Manager of PT 
Agro Gemilang Abadi. The company opened an oil palm plantations operating in Muaro 
jambi. As for  the two other files on behalf Munadi as Head of Operation PT Ricky 
Kurniawan pertapersada, and Iwan Worang the President Director of PT Dyera Hutan 
Lestari38. But until October 2016 had been eight files that otherwise finished.

Then, accordi n g to regional police spokesman Adjunct Senior CommissionerJambi 
Kuswahyudi Tresnadi said that the slow investigation, partly because investigators had 
to wait a long time to get expert witnesses from Bogor Agricultural Institute.39 So based 
on the descri p tions that have been described previously, that the constraints of law 
enforcement in addressing the crime of burning forests, is the difficulty of eliminating 
the habits of  the people who used to burn the forest and land during the dry season 
arrives on the grounds cost, lack of law enforcement personnel who commit monitoring 
the grounds a r e too broad and difficult areas that will be monitored, people do not 
understand about the threat of punishment if they do forest fires, and the breaking of the 
link between the messenger with the ordered burning so that law enforcement difficult 
to find actor s  intlektual behind arsonists forest, and still lack of coordination and 
supervision of the police investigation against the Civil Servant investigators Forestry.

36 http://jam b i.tribunnews.com/2015/09/15/klhk-panggil-2-perusahaan-di-jambi-terkait-kebakaran-hutan-
dan-lahan. Di unduh tanggal 4 Oktober  2016

37 https://m.t e mpo.co/read/news/2016/04/03/058759406/wahli-pengusutan-kasus-kebakaran-hutan-di-
jambi-mandek. Di unduh tanggal 4 Oktober 2016

38 Ibid.
39 https://m.tempo.co/read/news/2016/04/29/206766904/penyidikan-kasuspembakaran-lahan-di-jambi-

lamban. Di unduh tanggal 4 Oktober  2016
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Once we find these constraints, then the government is obliged to fix it, and overcome 
the things what the needs of the community, especially drought, with routine monitoring 
the forest fires can be prevented at an early stage, or if already there is a fire it is not yet 
too broad land burning because it is faster unknown

D.  CONCLUSION
The efforts to overcome the crime of forest Fires in Jambi province areconducted in two 
ways: preventive actions and repressive actions.

Constraints Law enforcement against criminal acts of forest fires in Jambi Province is still 
difficult to change the habits of people who likes to burn or burn forest land during the dry 
season, breaking of the link between the messenger and told to do the burning of forests and 
the burning of land, lack of law enforcement personnel monitoring, and lack of coordination 
between the police investigator with the investigator civil servants forestry
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A. INTRODUCTION
Various cases of environmental pollution and destruction in Indonesia today requires serious 
enforcement of environmental law. Aspects of the penal law has not been put forward and a 
significant effect for the protection of the environment. Pollution and or destruction of the 
environment as a result of forest fires is the most actual examples that continue to occur each 
year.

Indonesia as a tropical country that has the largest forest area in the world after Brazil and 
Zaire should be able to maintain and utilize forest optimally with the aspect of sustainability. 
But in fact, Indonesia get the Guinness world record released by Greenpeace as a country that 
has the fastest annual rate of deforestation in the world. This is because forest management 
and utilization have not noticed the benefits to be derived from the existence of the forest, 
so that environmental sustainability becomes impaired. In addition, the number of negative 
impacts due to forest fires, is not directly proportional to the efforts of the government and 
local authorities in enforcing the law against the perpetrators. In fact, in practice in the 
courts, the settlement of these cases is often ignore the principle of sustainability for the 
environment itself.

Moving on from these facts, the legal political environment is necessary to develop 
environmental offenses as a form of serious crime, it can even be qualified as a crime of 
terrorism by anti-terror law. Environmental crime has enormous impact on public health, 
public safety, damage to objects vital state facilities, and loss of economic, ecological 
and social cumulative. Such crimes can certainly be classified as a crime of terrorism. 
Furthermore, the formulation of environmental offense, qualifying the professionalism 
of law enforcement officials penal law environment and adequate legal infrastructure to 
support access to justice is organized administratively is the main solution that can be taken. 
Only through the enforcement of environmental law committed by law enforcement officials 
penal law visionary ecological environment, environmental crime and action to get attention 
appropriately and have a deterrent effect on environmental criminals.

B. DEFINITION ENFORCEMENT OF ENVIRONMENTAL LAW AND 
ENVIRONMENTAL LAW ENFORCEMENT OFFICIALS
Enforcement of environmental law is an integral part of “legislative framework” and the 
final stage of “regulatory chain”.1 Environmental law enforcement theme has attracted the 
attention of the public, including the major topic in the “Fifth International Conference 

1 Rene Seerden and Michiel Heldeweg, “Comparative Environmental Law in Europe: An Introduction 
to Public Environmental Law in the EU Member States” dalam G.H. Addink, Environmental Law in a 
Comparative Perspective: National, European and International Law, Literature, Institute of Constitutional 
and Administrative Law, Utrecht University, Utrecht, 2002, h. 61. 
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on Environmental Compliance and Enforcement” in Monterey, California, United States 
of America (USA), 16 to 20 November 1998. This conference intended to provide a basic 
understanding of environmental enforcement and developed it in a system of alliances 
between nations, particularly on “transboundary compliance issues”.2

The word “enforcement of environmental law” (“handhaving van milieurecht”) has a sense 
of cohesiveness that contain law interdisciplinary character. G.A. Biezeveld defines:
a. Environmental law enforcement can be defined as the application of legal governmental 

powers to ensure compliance with environmental regulations by means of:
b. administrative supervision of the compliance with environmental regulations (inspection) 

(= mainly preventive activity);
c. administrative measures or sanctions in case of non compliance (= corrective activity);
d. criminal investigation in case of presumed offences (= repressive activity);
e. criminal measures or sanctions in case of offences (= repressive activity);
f. civil action (law suit) in case of (threatening) non compliance (= preventive or corrective 

activity).3

Enforcement of environmental laws in order to control environmental problems, both of 
pollution or damage, can be divided into three aspects: (i) the enforcement of environmental 
laws administered by government officials, (ii) environmental law enforcement penal law 
made through judicial procedures of justice, and (iii) enforcement civil environmental law 
as well as “environmental Disputes resolution” adopted in litigation and non-litigation.4 
Job descriptions of the enforcement of environmental law in three groves of the discipline 
of law5 is a logical consequence of the position of environmental law as a functional legal 
subjects (“functionelerechtsvakken”).

Enforcement of environmental law related to the ability of the apparatus and adherence 
citizens against the legislation. The ability of law enforcement officials allegedly 
environment has not been much progress, there are even those who do not understand “who 
is the environmental law enforcement officials”?6

Environmental law enforcement officials not only includes: judges, police, prosecutors and 
lawyers, but also officials / agencies are authorized to give permission. Even conceived 
that the organ of government is authorized to issue the permit law enforcement agencies 
is a major environmental based on the principle: “competent authority to give permission 
(environmentally) responsible for the administrative enforcement of environmental law”.7

Enforcement of environmental law in the constellation of environment pollution control (and 
/ or destruction) is also in contact with the segment of “environmental dispute resolution” 

2 Jo Gerardu and Cheryl Wasserman, Fifth International Conference on Environmental Compliance and 
Enforcement: Conference Proceedings, Vol. 1 and 2, Monterey, California, USA, 1998, h. 3.

3 G.A. Biezeveld, “Course on Environmental Law Enforcement”, Syllabus, Surabaya, January 9-14, 1995, h. 7.
4 Joseph M. Schilling and James B. Hare, Code Enforcement: A Comprehensive Approach, Solano Press Books, 

Point Arena, California, 1995, h. 32. A.B. Blomberg, Integrale Handhaving van Milieurecht, Boom Juridische 
Uitgevers, de Vrije Universiteit te Amsterdam, 2000.

5 W. Brussaard et al., Milieurecht, W.E.J. Tjeenk Willink, Zwolle, 1991, h. 426-506. D. Schaffmesiter, 
Kekhawatiran Masa Kini, terjemahan Tristam P. Moeliono, PT Citra Aditya Bakti, Bandung, 1994, h. 1-30. 
F.P.C.L. Tonnaer, Het Nederlands Milieurecht in Ontwikkeling, Samson H.D. Tjeenk Willink, Alphen aan den 
Rijn, 1990.

6 Siti Sundari Rangkuti, Hukum Lingkungan dan Kebijaksanaan Lingkungan Nasional, Edisi Kedua, Airlangga 
University Press, Surabaya, 2000, h. 208-210. Soerjono Soekanto, Faktor-faktor yang Mempengaruhi 
Penegakan Hukum, CV Rajawali, Jakarta, 1986, h. 5-51.

7 Siti Sundari Rangkuti, “Penegakan Hukum Lingkungan Administratif di Indonesia”, Pro Justitia,  Tahun 
XVII, No, 1 Januari 1999, h. 3-4. Baca pula Van Dijk, J., “Public Influence on the Supervision and Enforcement 
of Environmental Law in The Netherlands”, dalam Jo Gerardu and Cheryl Wasserman (ed.), op.cit. h. 193-
201.
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procedures, “the litigation process and other tools for resolving environmental Disputes”.8 
Settlement of environmental disputes regarding the control of environmental pollution with 
the litigation process is seen as the last step; while the path out of court litigation takes 
precedence. Nancy K. Kubasek and Gary S. Silverman affirmed: “... litigation is being as 
a last resort, and alternate methods of dispute resolution are favored ... In the environmental 
arena to play two alternatives are arbitration and mediation ...”.9 This means “arbiter” and 
“mediator” is seen also as a neighborhood law enforcement officials in the dispute settlement 
mechanism of environment caused by environmental pollution. In Japan, “conciliator” more 
mainstream, because the “arbiter” to make decisions binding on the parties.

III. ASPECTS OF ADMINISTRATIVE ENFORCEMENT OF ENVIRONMENTAL 
LAW
Administrative enforcement of environmental law aims to stop environmental pollution 
directly at source in accordance with the principle of “abatement at the source” facilitates: 
supervision and application of administrative sanctions.10J.B.J.M. ten Berge argues:

The administrative law enforcement instruments includes: 1) monitoring and observance of 
prescriptions set by or pursuant to individual obligations imposed by decisions,  and (2) the 
use of administrative sanctioning powers”.11

a. Monitoring
 Periodic surveillance performed on activities that have an environmental permit as an 

effort to monitor compliance with licensing requirements by the relevant authorities to 
give environmental permits.12Rosa Uylenburg revealed:“The competent authority for 
the enforcement (administrative enforcement of environmental law) is the authority that 
is also competent to grant a license”.13

G.H. Addink states: “The competent authority is responsible for the supervision of 
the compliance with the environmental provisions by the owner of each installation 
…”.14 Explained by Foo Kim Boon, Lye Lin Heng and Koh Kheng Lian: “Lincensing  
ensures the monitoring of an activity on a continuous basis …”.15

USA, Netherlands, Japan and Singapore apply the settings on the control as a means 
of law enforcement administrative environment against environmental pollution. 

8 Nancy K. Kubasek and Gary S. Silverman, Environmental Law, Prentice Hall, Upper Saddle River, New 
Jersey, 1997, h. 36.

9 Ibid., h. 36 dan 58.
10 Siti Sundari Rangkuti, Penegakan Hukum … op.cit., h. 5. K.M. Clayton (ed.), Pollution Abatement, David & 

Charles, Newton Abbot, IBM Press Roman, Devon, 1973.
11 J.B.J.M. ten Berge, Recent Development in General Administrative Law in the Netherlands, Course Book, 

Utrecht, 1994, h. 1. Peter Cane, An Introduction to Administrative Law, Clarendon Press, Oxford, 2001, h. 
241-250.

12 Siti Sundari Rangkuti, “Izin Lingkungan Sebagai Instrumen Pencegahan Pencemaran Lingkungan”, 
Kursus Perizinan Lingkungan Sebagai Instrumen Pencegahan Pencemaran Lingkungan, Komisi Kerja 
Hukum Lingkungan BKPSL-Indonesia dan Pusat Penelitian Lingkungan Hidup (PPLH), Lembaga Penelitian 
Universitas Airlangga, Surabaya, 6-7 Juni 2000.

13 Rosa Uylenberg, General Principles of Administrative Enforcement, Centre for Environmental Law, University 
of Amsterdam, CELA, 2001, h. 1. A.Q.C. Tak, De Algemene Wet Bestuursrecht: Het Nieuwe Bestuurs-
procesrecht, W.E.J. Tjeenk Willink, Zwolle, 1993, h. 242.

14 G.H. Addink, Environmental Law … op.cit., h. 123. G.H. Addink, Enforcement of Environmental Law … 
op.cit., h. 147.

15 Foo Kim Boon, Lye Lin Heng and Koh Kheng Lian, “Environmental Protection: The Legal Framework”dalam 
IUCN/APCEL/UNEP Programme, Teaching Environmental Law at University Level, National University of 
Singapore, Singapore, 11 June 1997, h. 113.
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Article 114 “Clean Air Act” (CAA), United States, for example formulating monitoring 
compliance licensing requirements in order to control environmental pollution by means 
to develop an environmental law enforcement.16

Under the provisions of Article 90 “Wet inzake de Luchtverontreiniging” (W.l.v) 
Netherlands: supervision in environmental pollution control pursuant to Article 18 
“Wet Milieubeheer” (Wm).17 The competent authority in issuing environmental permits 
supervision to prevent pollution of the environment on the basis of Article 90 W.l.v. jo. 
Article 18.4 Wm. Supervision procedures set in “Chapter 5.2, General Administrative 
Law Act (GALA)18 / Algemene wet bestuursrecht (AWB, Wet van June 4, 1992, Stb. 
1992 Nr. 315) which became effective January 1, 1994.19

Air Pollution Control Law (APCL) in Japan set up the monitoring mechanism in 
Article 22-24. Supervision is done towards the “stationary sources” and “sources of 
motor vehicles” which was able to increase the effectiveness of environmental pollution 
control.20 This pattern can be replicated Indonesia which has a setting in the field of 
environmental permitting for industrial installations (HO License, Industrial Business 
License, Sewerage Media Environment License (IPLM), as well as Area License) and 
public transportation (Transport License and Driver License).

Clean Air Act (CAA) Singapore is not specifically regulate surveillance instruments. 
Supervision in order to control environmental pollution regulated under CAA Section 
37 Environmental Pollution Control Act (EPCA).21 The successful implementation of 
control (internal and external) in Singapore can not be separated from the utilization of 
cutting-edge technology22: “The expertise available in the various Ministries enables 
the effective monitoring of Singapore’s environment using the latest technology”.

The legal basis for public scrutiny as a means of law enforcement in the 
administrative environment pollution control (environment) in Indonesia is Article 
71-75 Law No. 32 of 2009 on the Protection and Management of the Environment 
(UUPPLH). Article 74 (1) of UUPPLH establish some authority of supervisors, 
namely: monitoring, requesting information, making copies of documents and / 
or making the necessary records, entering certain places, photographing, making 
audio-visual recording, taking of samples, checking equipment, checking the 
installation and / or means of transportation, and stopping certain violations. 
Controling facilities in the field of environmental pollution control is not yet regulated 
in a comprehensive manner. This fact confirms the view that law enforcement 
administrative environment in order to control environmental pollution by means of 
juridical preventive not run optimally. Mastery of methods and techniques for the 
control of environmental pollution among law enforcement agencies is still limited 
administrative environment. There are differences (even flaws) understanding of the 

16 EPA, Sources Self-Monitoring, Reporting, and Recordkeeping Requirements: International Comparison – 
Environmental Compliance and Enforcement Capacity Building Resource Document, August, 1998, h. 1-2.

17 Ministry of Housing, Spatial Planning and the Environment, Environmental Management Act, The 
Netherlands, 1997, h. 113. Koninklijke Vermande, Milieuwetgeving Teksten 1999/2000, Lelystad, 1999, h. 
4-87.

18 J.G. Brouwer and A.E. Schilder, A Survey of Dutch Administrative Law, Ars Aequi Libri, Nijmegen, 1998, h. 
49.

19 G.H. Addink, Algemene beginselen van behoorlijk bestuur, Kluwer, Deventer, 1999, h. v.
20 Environment Agency, Environmental Laws and Regulations in Japan (II) Air, Japan, 1987, h. 19-20.
21 Ong Teng Cheong, Environmental Pollution Control Act: Republic of Singapore No. 9 of 1999, Singapore, 

1999, h. 145-146.
22 Lye Lin Heng, “The Enforcement of Environmental Law in Singapore” dalam Institute of Developing 

Economics, Environmental Law in Asia – Issues of Enforcement,Tokyo, Japan, 1997, h. 81
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substance and compliance monitoring mechanism permitting requirements of the 
environment: “It is therefore recommended to socialize supervision tasks Among the 
supervising apparatus (environmental supervisor)”.23

b. The Application of Administrative Sanctions

The application of administrative sanctions is a consequence of the continued 
surveillance measures:

Once supervising apparatus legal violation found related to water pollution legislation 
(i.c. environmental licensing, air quality standards, emission standards, etc.) committed 
by industry (or users of motor vehicles), administrative sanctions was consequently 
enforce.24

Administrative sanctions have “instrumental function”: control of forbidden actions, 
and consists of:
a. Government imposition or coercive measures (“bestuursdwang” or “executive 

coercion”);
b. Forced Money (“publiekrechtelijkedwangsom” or “coercive sum”);
c. Closure of business ( “sluiting van eeninrichting”);
d. Cessation of activities machinery companies (“buitengebruikstelling van 

eentoestel”);
e. Revocation of license (“intrekking van eenvergunning”) through the process: 

strikes, government coercion, forced closures and money.25

The legal basis for the main application of administrative sanctions in the field of 
environmental pollution control contained in Article 76-83 PPLH laws governing the 
four administrative sanctions: written warning, government coercion, environmental 
license suspension, or revocation of environmental permits.

In the Netherlands, the application of administrative sanctions in cases of environmental 
pollution on the basis of Article 90 W.l.v. refers to Article 18.2-18.16Wm .which was said 
byD. van der Meijden consist of: “het toepassen van bestuursdwang” (implementation 
of government coercion), “het opleggen van eendwangsom” (imposition of forced 
currency), and “het intrekken van eenvergunning” (revocation permission).26

CAA United States poured administrative sanction in a kind of “administrative fine” with 
the term “administrative penalty” without the minimum and maximum. CAA authorizes 
the EPA to estimate the level of appropriateness in applying the “administrative 
penalty” against entities that violate quality standards of emissions and environmental 
requirements more. These sanctions should not be less than the economic value that has 
been enjoyed by offenders for not obeying environmental licensing requirements.27

23 .X. Endro Susilo, Suparto Wijoyo and Ibrahim, An Overview of Indonesian Environmental Law and 
Comparative Aspects, Institute of Constitutional and Administrative Law, Utrecht University, Utrecht, 2002, h. 
40.  

24 Ibid.G.H. Addink, Enforcement of Environmental Law … op.cit., h. 148.
25 Siti Sundari Rangkuti, Inovasi Hukum Lingkungan: Dari Ius Constitutum Ke Ius Constituendum, Airlangga 

University Press, Surabaya, 1991, h. 8.
26 D. van der Meijden, Praktisch Milieurecht, W.E.J. Tjeenk Willink, Zwolle, 1996, h. 186. Hal ini juga 

mendapatkan perhatian serius dalam Th.G. Drupsteen et al., De Toekomst van de Wet Milieubeheer, Schoordijk 
Instituut Centrum voor Wetgevingsvraagstukken, Rijksuniversiteit Leiden, W.E.J. Tjeenk Willink, Deventer, 
1998.

27 Takdir Rahmadi, Pengaturan Hukum Tentang Pengelolaan Bahan Berbahaya dan Beracun di Indonesia, 
Disertasi, Program Pascasarjana, Universitas Airlangga, Surabaya, 1998, h. 282-283. 
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It found several variants of administrative sanctions applied by the authority issuing 
environmental permits, namely: a reprimand, warning, sealing, calling and so forth. 
This indicates that the agency is authorized to issue “environmental permits” did not 
master the laws and regulations governing administrative sanctions. The application 
of administrative sanctions also not been associated with violations of environmental 
licensing requirements and there is also more emphasis on the implementation of the 
EIA.28

This assessment describes the reality of how limited the pouring means of law enforcement 
administrative environment, and some even wrongly ambiguous formulation and 
implementation. The fact proves that law enforcement administrative environment has 
not been effective and useful as an instrument of environmental pollution control laws. 
Japan advanced aspects of environmental enforcement administrative in environmental 
pollution control rather than “criminal sanctions”. APCL Japan gives authority to the 
central government and the province to implement the administrative sanctions: repair or 
closure of the installation (“to improve or to suspend operations”) and coercive measures 
(“coercive measures”), preceded by a warning. Japanese priority application control 
facilities and economic incentives as well as” positive reward a firm’s environmental 
performance “in environmental pollution control.29

Singapore to develop governance law enforcement administrative environment by 
monitoring and “record keeping” / “proper records” or warnings “verbally as well as in 
writing” to ensure compliance with the laws and regulations (environmental pollution 
control). However, the imposition of sanctions of government coercion associated with 
criminal and civil sanctions as with every juridical settlement of environmental issues 
in general.30

Revoke their licenses last used as an alternative in order to encourage compliance 
against licensing laws and regulations or through the stages after the imposition of fines 
and criminal sanctions. Sanctions in “administrative fine” or “criminal penalties” is a 
popular form of sanctions applied and has led to the title: “Singapore is a fine city”, in 
addition to “a garden city” or “a clean and green city”.31

c. Cases of Forest Fires

Administrative enforcement of environmental law that has significance for environmental 
pollution control in Indonesia such as done in the case of forest fires in 1997. The case is 
seen as the World Wide Fund for Nature (WWF) as a national disaster with international 
implications.32 Smoke haze, forest fires are soaring across the boundaries of Indonesia 
certainly much more dangerous than the urban environmental pollution. Environmental 
pollution due to forest fire smoke has made the environment in Southeast Asia is getting 
worse. According to Derek Elson, climatologists from Oxford Brookes University:

28 Siti Sundari Rangkuti et al., Penyusunan Pedoman … op.cit., h. 110-111. Siti Sundari Rangkuti et al., 
Implementasi UUPLH Tentang Pengawasan dan Sanksi Administrasi Dalam Pengelolaan Lingkungan di 
Daerah, Proyek Pendayagunaan Sistem dan Pelaksanaan Pengawasan Kantor Menteri Negara Lingkungan 
Hidup dan PPLH Lembaga Penelitian Universitas Airlangga, Jakarta-Surabaya, 2000, h. 50-69.

29 Julian Grasser, Koichiro Fujikura and Akio Morishima, Environmental Law in Japan, The MIT Press, 
Cambridge, Massachusetts, 1981, h. 259.

30 Lye Lin Heng, op.cit., h. 80-81. Foo Kim Boon, Lye Lin Heng and Koh Kheng Lian, op.cit., h. 112-113. 
31 Koh Kheng-Lian, Sustainable Singapore: A Model for Urban Cities?, Ministry for the Environment, Singapore, 

1997. David Turberfield, “ISO 14000: The Asia Pacific Perspective”, Seminar on Environmental Management 
Systems – The Industrial Context, Singapore, 8 November 1995.

32 Jawa Pos, Kebakaran Hutan Jadi Bencana Internasional, 23 September 1997.
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“... The smog that carries serious health risk ... The level of air pollution had reached 
index 781 and it is seven times greater than the standard international eligibility. Score 
300-400 is considered dangerous. More than 500 can cause significant harm. The level 
of environmental pollution in Mexico City, Athens, Cairo and Sao Paulo (which is 
considered as the cities most polluted in the world) on the worst day though very rarely 
reached 500 ... “.33

Ecological and economic losses from the fires is estimated very large. Results of research 
inWahanaLingkunganHidup Indonesia (WALHI) shows that material losses from forest 
fires has reached Rp. 11 753 trillion.34 The case against the Ministry of Forestry on 
15 and 17 September 1997 has announced 176 companies suspected of forest fires in 
the province: North Sumatra, South Sumatra, Jambi, Riau, West Kalimantan, Central 
Kalimantan, South Kalimantan and East Kalimantan.35

Against 176 companies that allegedly involved the burning of forests has held in-depth 
study as a follow-up supervision of the Department of Forestry. Finally, based on various 
factual and legal considerations, on October 3, 1997 forestry minister withdrew the CPI 
(Area Utilization Permit or Timber Utilization Permit) for 29 companies out of 176 
companies. 36Implementation of law enforcement is done in the scope of application: 
(i) Act No. 5 of 1967 on Basic Provisions of Forestry, (ii) Government Regulation No. 
21 of 1970 concerning Forest Exploitation and Forest Product Harvesting Rights, 
(iii) Government Regulation No. 33 of 1970 on Forest Planning, and (iv) Government 
Regulation No. 28 of 1985 on the Protection of Forests.

29 companies were proven to burn the forest had received the application of 
administrative sanctions “GPA revocation” of the Minister of Forestry no “reserve”. 
Measures forestry minister withdrew the company IPK forest burners rated positively 
for environmental pollution control. The smog of forest fires, which reached 781 index 
is very dangerous. According to Decree No. MENLH Kep 45 / MENLH / 10/1997 on 
Environmental Pollutants Standards Index and simulation of air dispersion No. Kep 
107 / KabapedaI / 11/1997 concerning Technical Guidelines Calculation and Reporting 
and Information Environmental Pollutant Standards Index: Index of 300 are extremely 
dangerous. However, forest fire smoke tragedy of 1997 has not been an invaluable 
lesson. Law enforcement conducted administrative environment Forestry Minister was 
less effective. Proved that every dry season burning (land) continued to flare forest in 
Sumatra and Kalimantan.

IV. CRIMINAL ASPECT OF ENVIRONMENTAL LAW ENFORCEMENT
a.  Investigation of Environmental Offences

Investigation aims to determine whether polluting action (destroying) towards 
environment is obtainable to be sued over criminal trials. Moreover, this process needs 

33 Suara Pembaruan, Kabut Asap Jauh Lebih Berbahaya Dari Polusi Udara Perkotaan, 2 Oktober 1997. Lihat 
pula: Kompas, Kebakaran Hutan Meluas: Uni Eropa Dukung Kampanye Pencegahan Kebakaran, 7 Juni 2003. 
Kompas, 90 Persen Kebakaran Hutan di Riau Disebabkan Manusia, 7 Juni 2003.

34 Suara Pembaruan,Kerugian Rp. 11 Triliun Akibat Kebakaran Hutan, 23 Oktober 1997.
35 Suara Pembaruan, 176 Perusahaan Diindikasikan Sebagai Sumber Asap, 16-17 September 1997. Edisi ini 

secara khusus memuat nama-nama 176 perusahaan termaksud.
36 Suara Pembaruan, Daftar 29 Perusahaan yang Dicabut IPK-nya, 3 Oktober 1997. Suara Pembaruan, 

Pembakar Hutan Bisa Dipenjara 15 Tahun dan Denda Rp 750 Juta, 22 Januari 1998.
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to apply both environmental offences formulation37 and “asas legalitas”, to clearly 
determine environmental offences which is regulated under Article 1 subsection 1 of 
Penal Code of Indonesia: “nullum delictum nulla poena sine praevia lege poenali”. 
To add, Law No. 32 of 2009 on Environment Protection and Management (the Law, 
hereinafter) regulates “crime offences” as written under Articles 97 to 120. However, 
this specific Law has no formulation of environment offences (“milieudelicten”) which 
thus becomes an issue of polluting environment offences absence.

To address aforementioned issue, all parties involved shall understand legal definition of 
both environment polluting offences and criminal sanctions. Therefore, in accordance 
with Article 1 subsection 14 of Indonesian Environment Protection and Management 
Law of 2009 and Article of 97 to 120 of the Law, may be formulated the definition of 
environmental polluting offences as:

“Environmental offences is actions done either intentionally or unintentionally 
by human through any activities which cause either injected or injection of living 
creatures, substances, energies, and/or other components inside other living 
creatures that exceed the environmental quality standards applied.”

Furthermore, it can be simply defined as “an action done either intentionally or 
unintentionally pollutes the environment”. Pursuant to Article 97 to 120 of the Law, the 
subject of environmental offences is each legal person (either individual person or legal 
entity).  This formulation has two basis legal elements; “causal actions” and “effects”. 
Those elements are applicable to determine whether the offences are materiil offences 
or formal offences. To distinguish, the differences of two approaches can be explained 
as; the materiil offences are constitutive effect-oriented, contrast to formal offences 
which are more action-oriented.38

The application of either materiil or formal offences approaches brings legal consequence 
in relation to the ability of both verifying and determining causality relationship 
processes between polluting actions and polluted environments. The use of materiil 
offences approach is seemingly more complicated in terms of evidence proving process 
as it needs the evidences of polluted environment. On the other hand, formal offences 
approach only needs to evidence done actions instead (done or undone)39.

The substantial component in evidencing processes is oriented towards facts explanation 
and evaluation in order to be the basis of the verdict’s construction. The main function 
of investigation40 or prosecution of environmental offences (environmental polluting 
actions) and the court trials is to discover any facts nor the Law itself. In addition, those 
discovered true facts towards offences thus become the fundamental reasons for the 
judges to opt any precise legal basis (“in abstracto”) in constructing verdicts which 
also creates it more executable.41

37 Pustaka yang relevacn dengan pengkajian ini adalah Lien van Walle, “De Implicaties van de Wet op de 
Strafrechtelijke Verantwoordelijkheid van de Rechtspersoon op de Vervolging van Milieudelicten”, Tijdschrift 
voor Milieurecht, Mys & Breesch, Uitgevers-Gent, 2001, h. 116-144.

38 Schaffmeister, M. Keijzer dan E.P.H. Sutarius, Hukum Pidana, Editor J.E. Sahetapy, Liberty, Yogyakarta, 
1995, h. 31.

39 Ibid.,h. 330.
40 G.A. Biezeveld, Criminal enforcement of environmental law: general introduction, investigation and 

prosecution (Dutch Side): Part one: General introduction on environmental criminal law enforcement, CELA 
Course on Environmental Law and Administration, Sukabumi, 19-24 February 2001.

41 George Whitecross Paton, A Text-Book of Jurisprudence, Oxford at the Clarendon Press, Amen House, 
London, 1955, h. 155.
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Evidence proving process in environmental offences trial mechanism is an imperative 
basis pursuant to Law No. 14 of 1970 on Basic Provisions of Judicial Power jo. Law No. 35 
of 1999 on Amendment of Law No. 14 of 1970 (Judicial Power Law) and Law No. 8 of 1981 
on Criminal Procedure of Indonesia. In accordance with Article 6 subsection 2 of Judicial 
Power Law and Articles 183 and 184 of Criminal Procedure Law, legally accepted proofs 
are; witness’ testimony, expert’s testimony, letters, advices, and defendant’s testimony.

Moreover, the role of Investigators in environmental offences enforcement is crucial 
as facts and proofs collectors which sometimes are considered scientific particularly in 
urban environmental offences. Moreover, urban environmental offences is also occurred 
cumulatively as stated by G.A Biezeveld:

“Investigation can be hard work. Especially in environmental cases, because:
a. Environmental legislation is complex and not always adequate;
b. Technical and chemical aspects require special expertise, including the art of 

measuring and taking samples and understanding analysis reports;
c. Administrative and financial research (a.o in accounting system on paper or in 

digital version) require both special expertise and much effort;
d. To most offences more than one person have contributed, so it may be difficult to 

determine anyone’s part;
e. Often witnesses are not available or not willing to talk;
f. And last but not least, quite often it appears that the competent administrative 

authority or governmental officials have tolerated the violations for a long time.”42

Aforementioned statement is supported by the current condition occurred in Japan. 
Japanese environmental offences investigators experience the hard work, as stated by 
Julian Gresser, Koichiro Fujikura and Akio Morishima:

“From any evidentiary perspective, prosecution of a pollution offense is a 
comparatively difficult because, although the police have strengthened their capacity 
to investigate pollution violations, police training and technical competence in the 
pollution field have been grossly deficient. Consequently, in many areas (e.g air 
pollution) the prosecutors have had difficulty in marshalling concrete evidence.”43

The Japanese experience thus shows that environmental offences under Articles 97 to 
120 of the Law become hard-work challenges for Indonesian Investigators to provide 
strong and argumentative evidences. To address the difficulties under causal relationship 
of the offences during evidence proving process, Indonesia may imitate Japan innovative 
concept pursuant to Law No. 142 of 1970 on The Law for the Punishment of Crimes 
Relating to Environmental Pollution Which Adversely Affects the Health of Persons 
which has been enacted on 1 July 1971. Article 5 of Law No. 142 of 1970 strictly 
regulates “presumption of causation” basis. This basis is thus considered as a creative 
solution to address both proving and accusing causation problems under environmental 
offences which are harmful for human beings’ life-sustaining principle and public 
health.44 Accordingly, Indonesia shall consider to add this legal innovation under the bills 
of Indonesian Penal Code and Criminal Procedural Law which is currently constructed 
by Department of Justice and Human Rights.45 To consider, by addressing the issue of 
a lack evidence proving mechanism, an unjust judgement will be prevented. Factually 

42 G.A. Biezeveld, Criminal enforcement … Part two: … op.cit., h. 9.
43 Julian Gresser, Koichiro Fujikura and Akio Morishima, op.cit., h. 261. Read also, Akio Mishima, Bitter 

Sea: The Human Cost of Minamata Disease, Translated by Richard L. Gage and Susan B. Murata, with a 
foreword by Lester R. Brown, Kosei Publishing Co., Tokyo, 1992.

44 Siti Sundari Rangkuti, Inovasi Hukum … op.cit., h. 20-21.
45 Kompas, Depkeh Siapkan 25 RUU Untuk Diserahkan Ke DPR, 17 Juni 2002. 
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speaking, by failing to prove causal relationship, defendant is possible to be fully released 
or legal bodies can be accused by unjust or unproven detention. Simply said, it is an 
immediate need for Indonesia to apply Japanese creative and innovative legal solution. 

b.  The Application of Criminal Sanction

This particular application philosophically aims to legally protect environmental 
quality for people. This idea has been raised under resolution namely “The Eighth UN 
Congress on the Prevention of Crime and the Treatment of Offenders”, Cairo, Egypt, 
8 May 1995 and Workshop Paper entitled “The Commission on Crime Prevention and 
Criminal Justice 1992-1996”.46Besides, in 1994 an International Event was held in 
Portland, Oregon, the US entitled “International Meeting of Experts on Environmental 
Crime” whichhad discussed “The Use of Criminal Sanctions in the Protection of the 
Environment: Internationally, Domestically, and Regionally” aiming to educate world’s 
citizens for stopping irresponsible activities towards environment.47

Burton M. Leiser defines Criminal Sanctions Application as “…a harm inflicted by a 
person in a position of authority upon another who is judged to have violated a rule or 
a law”.48Furthermore, the achievement of environmental offences sanctions application 
(also considered as public and environment quality standards protection) solely relies 
upon the accuracy of criminal sanctions formulation (strafrechtelijke sancties) and its 
implementation. Lexically, criminal sanctions is limited by each topic: “… punishments 
attached to conviction of crimes such as fines, restitution, probation, and sentences.”49

In fact, this type of sanction is somehow less effective to control environmental pollution 
as it is more “subject-oriented” and less “action-oriented”. In other words, only the 
actor of pollution is convicted nor the specific action of polluting. In the United States, 
for example, legal enforcement towards CAA more likely based upon administrative 
principle such as supervision/monitoring regardless of criminal sanctions.50

Offences (Environment) in the United States covers the establishment of any installation 
without permission and not according to the rules (illegal installation). Pursuant to 
Article 1851 of United States Code Annotated (U.S.C.A), criminal sanctions that can be 
applied are:”…imprisonment”, “fine”, “removal from office”, “disqualification to hold 
and enjoy any office of honor, trust, or profit”.

As seen in the US, the Netherlands also regulates those activities as environmental 
offences.52 Accordingly, the criminal sanctions which are ruled under Articles 92 to 95 
W.I.v were amended through synchronization (vervallen) by Stb. 1998, No. 221. This 
Law has been synchronized with “Wet op de Economische Delicten” (WED), Wet van 
22 Juni 1950, Stb. K 258 which has been amended by  Wet van 4 Februari 1994 (Stb. 
1994 Nr. 135).WED, therefore, becomes a legal basis of the application of criminal 

46 Muladi, “Prinsip-prinsip Dasar Hukum Pidana Lingkungan Dalam Kaitannya Dengan Undang-undang Nomor 
23 Tahun 1997”, Jurnal Hukum Pidana dan Kriminologi,Vol. 1 No. 1/1998, h. 1-2.

47 Ibid., h. 7. Barda Nawawi Arief, Masalah Penegakan Hukum dan Kebijakan Penanggulangan Kejahatan, Citra 
Aditya Bakti, Bandung 2001, h.33, 83-116.

48 Muladi and Barda Nawawi, Teori-teori dan Kebijakan Pidana, Alumni, Bandung, 1984, h.3.
49 Henry Campbell Black, Black’s Law Dictionary, St. Paull, Minn., West Publishing Co., 1991, h. 261.
50 Goran Persson, “Organization and Operation of National Air Pollution Control Programs” cited on Arthur C. 

Stern, Air Pollution, Vol. V Air Quality Management Academic Press, New York, 1970, h. 403-406.
51 William A. Campbell and Milton S. Health, Jr., “Air Pollution Legislation and Regulations” Arthur C. 

Stern, op.cit., h. 362.
52 J.H. Vergragt, Milieuwetgeving-II Wet Inzake de Luchtverontreiniging en Besluit Voorlopige Central Raad 

Milieuhygiene, W.E.J. Tjeenk Willink, Zwolle, 1976, h. 98-103. R. Foque  en S. Gutwirth (red.), Vraagstukken 
van Milieurechtelijke Begripsvorming, Sander Instituut, Goude Quint, Erasmus Universiteit, Rotterdam. 2000
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sanctions towards environmental offences in accordance with W.I.v.53 Consequently, all 
of environmental offences shall comply with WED since 1 April 1994.54

Those various criminal sanctions need deepen understandings in order to implement 
effective sanctions application. Criminal sanctions under the Netherlands WED are 
needed to be a comparative basis as some of WED articles have been adopted into 
Law No. 7 (Emergency) of 1955 on Investigation, Prosecution, and Trials of Economic 
Offences. More information, environmental offences have been considered as a part 
of Economic Offences under the Netherlands WED (Stb. 1994, Nr 135). Simply said, 
Indonesia may adopt this qualification.

WED also rules conventional environmental offences based upon potential damages 
caused by the offences, not only upon intentional and unintentional classification. 
Four classes of damages potential have been classified as; serious, moderate, little, 
and no impact.55This regulation needs to be followed by any efforts of professionalism 
development among legal enforcer (environmental basis). Simply said, professionalism 
is a basic need to have an effective legal enforcement towards environmental offences. 
Herbert L. Packer states “There is, to be sure, a danger that occasionally police 
will not live up to professional standards”56which can be a reflection for Indonesian 
Environment Legal Enforcers.

V.  ENVIRONMENTAL DISPUTE RESOLUTION MECHANISM
a.  Environmental Dispute and Resolution Mechanism

In accordance with Article 1 Subsection 25 of the Law, environmental pollution is 
judicially classified as a cause and “condition sine quanon” of environmental dispute. 
Environmental dispute is a part of legal dispute in which controversies and claims 
are potentially risen.57 The Law is only enforced environmental disputes resolution 
mechanisms under the private law area regardless of its crimes potential. 

In relation to environmental disputes, it needs to still recognise the importance of 
sustainable development principles, as: ”how to avoid dispute, not how to settle dispute” 
according to the adagium that prevention is better than cure. In addition, a probe supports 
this principle, stating ”an ounce of prevention is worth a pound of cure?”.58  However, 
following the factual situation, environmental disputes need judcial settlement.

b.  Lawsuit through State Administrative Courts

Law of State Administrative Courts of Indonesia is a legal basis for any administrative 
law-related lawsuit pursuant to the State Administrative Law decisions such as HO 
permitt, Industrial Business License, Transportation Industry License, Route Operation 

53 Koninklijke Vermande,Milieuwetgeving Teksten 2001-2002, Lelystad, 2001, h. 170 dan 176. Gustaaf 
Biezeveld, Criminal Enforcement … op.cit., h. 2. 

54 Latest amendment of WED written Stb. 2000/21, tanggal 3 Maret 2000. Kluwer, Wet op de Economische 
Delicten, Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer (VROM), foto copy, t.th. Baca pula H. 
de Jong, Menuju Keseimbangan Baru dan P.A.H. Bos, Osmose Antara Hukum Pidana Ekonomi dan Hukum 
Pidana Komun, foto copy, t.th.

55 G.H. Addink, Enforcement of Environment … op.cit., h. 150. G.A. Biezeveld, Criminal Enforcement … loc.cit.
56 Herbert L. Packer, The Limits of the Criminal Sanction, Standford University Press, Standford, California, 

t.th., h. 189.
57 Henry Campbell Black, op.cit., h. 327. Willem L. Ury, Jeanne M. Brett and Stephen B. Goldberg, Getting 

Disputes Resolved, Jossey-Bass Publisher, Sn Fransisco, 1988, h. 4.
58 Siti Sundari Rangkuti, Hukum Lingkungan … op.cit., h. 265. 
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License, and other License including Driving License) which is considered unlawful 
and can cause environmental pollution.

Moreover, pursuant to Article 53 subsection 1 and Article 4 of State Administrative 
Courts Law, environmentl-related licenses can be sued over State Administratibe Court. 
The Lawsuit shall include a petitum to invalidate any licenses which therefore stop 
environmental pollution under the principle of abatement at the source. 

The existence of State Administrative Court in Indonesia is rarely recognized by citizen 
to settle environmental disputes.59 Since the enactment of State Administrative Courts 
Law, only two recognized environmental disputes: The case of Reforesting Fund (1994-
2000) and Freeport Indonesia Company (1995-2000). Despite of the lack, those trial 
proceedings are considered as apreciative steps towards the existence and function of 
State Administrative Courts.60

From previous discussion, it can be seen that the United States, the Netherlands, and 
Japan have benefited their Administrative  Court to settle environmnetal disputes. 
In the US, for example, three years after the enacment of The National Environment 
Policy Act of 1969 (NEPA), 149 administrative lawsuits had been sued. Those lawsuits 
aimed to verify governemt bodies’ decision related to: the obligation of Environmental 
Impact Assessment application over activities, the adequacy of Environmental Impact 
Assessment studies, and whether the governmental bodies have been actually considered 
environmental information prior to granting licenses.61

Any lawsuits of environmental polluting activities in the United States are legally based 
upon The Administrative Procedure Act of 1946 (APA), The Public Information Act 
of 1967 (PIA) and  Article 304 of CAA. Furthermore, the US Courts have developed 
”hard look doctrine”: accurate studies of government measures impacting life, health, 
and freedom of human beings.62

On the other hand, in the Netherlands, environmental disputes are settled pursuant 
to Sections 20.1-20.17 of EMA (Wm) Chapter 20 on ”appeals to the administrative 
courts” jo. Section 7:1 GALA (Awb) on ”notice of objection preceding appeal to an 
administrative court” and Section 8:1 GALA on ”jurisdiction” regarding ”appeals 
to the district court”.63Suing a Lawsuit to the State Administrative Courts in the 
Netherlands (Part of Raad van State) is a part of appeal proceeding pursuant to Article 
20.1 subsection 1 of EMA. The enactment of both GALA and EMA in the Netherlands 
have opened wider possibilities for citizen to sue any lawsuits regarding environmental 
polluting activities pursuant to W.I.v.

In addition, the Japanese Administrative Courts Mechanisms as a part of its environmental 
litigation has been introduced under the procedures of ”environmentally hazardous 
governmental action” settlement.64 Administrative Lawsuits in order to environmental 
protection are pursuant to The Administrative Litigation Act of 1960. As examples, here 
are several case litigated under Japanese Administrative Courts Mechanisms:

59 Siti Sundari Rangkuti, “Reformasi Bidang Hukum Lingkungan”,Suara Pembaruan, 26 Maret 1999.
60 Suparto Wijoyo, Penyelesaian Sengketa Lingkungan (Settlement of Environmental Disputes), Cetakan Kedua, 

Airlangga University Press, Surabaya, 2003, h. 55-61.
61 Takdir Rahmadi, op.cit., h. 289-290.
62 Ibid.,h. 290-292. Paulus Effendie Lotulung, Beberapa Sistem Tentang Kontrol Segi Hukum Terhadap 

Pemerintahan, Bhuana Ilmu Populer, Jakarta, 1986, h. 54-64.
63 G.H. Addink, Environmental Law in a Comparative Perspective: National, European and International Law: 

Legislation Part 1: Dutch Law, Institute of Constitutional and Administrative Law, Utrecht University, Utrecht, 
2002, h. 4-70 dan 73-162.

64 Julian Gresser, Koichiro Fujikura and Akio Morishima, op.cit., h. 201-225.
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“… (i) Matsuyama Airport Case, (ii) Usuki Cement Case, (iii) Shinkansen Bullet Train 
Case, (iv) Kunitachi Pedestrian Bridge and Date Electric Power Plant Case, (v) Nikko 
Taro Cedar Tree Case, (vi) Ikata Nuclear Power Plant Case, dan Musashino City 
Residential Development Case ..”..65

c.  Legal Basis of Environmental Lawsuits

In accordance with Article 28H subsection 1 of Indonesian Constitution and Article 28 
of Human Rights Charter as accommodated under MPR Decree No. XVII/MPR/1998 on 
Human Rights: “rights of good and healthy environment” is considered as fundamental-
constitutional rights. The placement of such rights as subjective rights becomes the most 
extensive legal protection as a judicial basis of any lawsuits regarding citizen’s needs 
of good and healthy environment.66 Consequently, both of aforementioned Articles are 
two substantive legal basis for environmental lawsuits fulfilling individual rights over 
courts’ forum.

In the Philippines, environmental lawsuits are more constitutional and have been applied 
in The Minor Oposa Case (Supreme Court of the Philippines Decision, July 30, 1993). 
Philippines’ Supreme Court granted lawsuits sued by 41 plaintiffs (consisted of children 
with their parents and represented by Att. Antonio Oposa, recognized as Minor Oposa) 
striving for their “the right of a balanced and healthful environment” as constituted 
under the Philippines Constitution 1987, besides the principle of “intergenerational 
equity”.67

Under the case, plaintiffs sued a petitum of logging licenses cancellation over the 
Philippines which are pursuant to Timber’s Agreement issued by the defendant, the 
Secretary of the Department of Environment and Natural Resources (DENR). On 30 
July 1993, Supreme Court Judges decided that licenses issued pursuant to Timber’s 
Agreement were irrelevant to DENR authority and tend to encourage environmental 
destroying. Furthermore, Supreme Court stated : ”the state of the Philippines and DENR 
are responsible to prevent any activities which are harmful for the environment. DENR 
is obliged to protect any rights of the balanced and healthful environment for future 
generation in accordance with the principle of intergenerational equity”.68

Domestically speaking, Indonesia regulates environmental dispute settlement 
mechanisms under Chapter XIII of the Law and distinguished into: non-litigation 
proceeding and litigation proceeding. In accordance with the Law, litigation proceedings 
are applicable after the failure of non-litigation proceedings. In other words, non-
litigation proceedings are compulsory process prior to court trials.

d.  Critiques on Environmental Litigation Proceedings

The Law introduces non-litigation proceedings to achieve reached agreements of the 
form and the amount of compensation under specific legal offences. The establishment 
of this particular mechanism is a critique towards adversarial litigation proceedings.69 

65 Cited from mentioned cases.,  Ibid., h. 202-218. Takdir Rahmadi, op.cit., h. 295.
66 Siti Sundari Rangkuti, Hukum Lingkungan … op.cit., h. 252-254. Koesnadi Hardjasoemantri, Hukum Tata 

Lingkungan, Gadjah Mada University Press, Yogyakarta, 1994, h. 120-121.  
67 Supreme Court Report Annotated, Oposa vs. Factoran, Jr., Vol. 224, July 20, 1993, h. 792-818.
68 Ibid. Suparto Wijoyo, Penyelesaian Sengketa … op.cit., h. 81.
69 Takdir Rahmadi, “Mekanisme Alternatif Penyelesaian Sengketa Lingkungan”, Penataran Hukum Lingkungan, 

Proyek Kerjasama Hukum Indonesia-Belanda, Fakultas Hukum Universitas Airlangga, Surabaya, 4-12 Januari 
1996, h. 7. Henry Campbell Black, op.cit., h. 34. 
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Moreover, the problems of “evidence to the attention of the court”,70time, cost, 
responsibility, the quality of verdict, Judges’ competences, and the rigidity of legal 
procedures have become the main burden of environmental disputes litigation 
proceedings.

The slow-going of litigation proceedings in environmental dispute settlement is 
reflected through the length of time needed to process; in the US with 5-15 years, Japan 
with 7-17 years, and on the other hand, Indonesia have various length of time: 7-12 
years, 5-15 years, and 15-20 years. Three experts enunciated statement toward litigation 
proceedings; J. David Reitzel:“…there is along wait for litigants to get trial ...”, Hetger 
Muller: ”... the advent of litigious society and the increas ing case loads and delays that 
this generate are already a matter of public concern …” and Peter Lovenheim: ”A 
litigated case may be pending for two, three, four or five years before trial”.71

In terms of litigation cost, some opinions are risen, one of them is litigation cost tends to 
influence the made decision. Lawrence S. Clarkes stated: ”... so the cost of the lawsuit 
may exceeded the value of winning …”. Still in accordance to Clarkes, Tony McAdam 
opined: ”... that litigation cost may be actually be doing damage to the nation’s economy 
...”.A satire has been enunciated: ”... law grind the poor, but the rich men rule the law ...”.72

In the US sarcasm satire: “… law has become a very big American business …”. In 
fact, the amount of total cost for entering litigation proceedings is exemplified by this 
satire:”Going to the law is losing a cow for the sake of a cat”.73Furthermore, Courts 
are also considered less-responsive towards public interest,”… the courts are extremely 
clogged up and are generally unresponsive to the needs of the public ...”.74

Indonesian black portraits of its Courts system are worsened by the low quality and 
capability of Judges. Factually speaking, many of courts’ decisions todays are less 
argumentative and have no basis of judicial logical thinking of environmental law. 
Moreover, negative images of Indonesian Courts and Judges have risen criticism from 
justice hunter.75 Supporting the current situation in Indonesia, Japanese also supposes 
that environmental dispute settlement through litigation is time-wasting. Under socio-
culture studies, Japanese Courts has no influential impacts in environmental-related 
area.76

70 Nancy K. Kubasek and Gary S. Silverman, Environmental Law, Prentice Hall, Upper Saddle River, New 
York, 1997, h. 36-37. Stephen B. Goldberg, Frank E.A. Sander and Nancy H. Rogers, Dispute Resolution, 
Little, Brown and Company, Boston, 1992, h. 241-246. 

71 M. Yahya Harahap, Beberapa Tinjauan Mengenai Sistem Peradilan dan Penyelesaian Sengketa, Citra Aditya 
Bakti, Bandung, 1997, h. 154-161. 

72 Ibid., h. 243. T.M. Lutfi Yazid, “Penyelesaian Sengketa Lingkungan Melalui ADR”, Jurnal Hukum Lingkungan, 
Tahun III No. I/1996, h.96. Joni Emirzon, Alternatif Penyelesaian Sengketa di Luar Pengadilan (Negosiasi, 
Mediasi, Konsiliasi & Arbitrase), PT Gramedia Pustaka Utama,Jakarta, 2001.

73 Ibid. 
74 Ibid.Peter Lovenheim, Mediate, Don’t Litigate: How to Resolve Disputes Quickly, Privately, and Inexpensively 
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Following certain realities, some practical solutions are needed to solve environmental 
disputes or offences effective and efficiently. Therefore, the hope of environmental 
sustainability can be achieved pursuant to sutainable development principles.

IV. CONCLUSION
The various environmental issues covering destroyed and polluted environmental have 
been considered as Natural Disaster (act of God), on the one hand. On the other hand, 
other suppose that those issues are environmental and humanity disasters which causes are 
obviously seen through policies context. Furthermore, those issues of environmental simply 
exemplify the irresponsible actions done by authorized bodies. By irresponsible, author 
means those authorized bodies put aside environmental consideration prior to constructing 
national policy agendas. 

In terms of settlement mechanism, administratively, criminal offences or civil proceedings 
is failed to ensure the decrease number of environmental issues. Furthermore, criminal 
sanctions are still unable to significantly protect the environment. To address environmental 
offences and prevent the exceed of it, it obviously needs legal measures done professionally 
by Police Officers, Civil Servants, Prosecutors, and Judges who obtain environmental 
certification. It is also important to strengthen education and training system as well as 
certification assessment in order to develop eco-oriented legal enforcers’ mindset. Those 
practices are considered as practical implications to settle environmental offences pursuant 
to environmental criminal code. More solution is the establishment of environmental 
offences legal enforce officers under a legal institution. This institution is thus integrated 
under the spirit of One Roof Enforcement System model from which environmental issues 
can be settled. This integrated model is important in order to widen citizens’ justice spaces, 
so that a justice can be well-administered in the good environmental enforcement context 
under good environmental governance principles.
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ABSTRACT

President Joko Widodo and Jusuf Kala designing the path of change towards Indonesia 
politically sovereign, independent economic and personalities in culture  through nine program 
which called by Nawacita. One of the interesting program of Nawacita is to realize economic 
independence by moving the strategic sectors of the domestic economy. Economic independence 
must have by a nation to build strong foundation and not easily interfered by other nations. 
Digital start-up business is the technological innovation to create the future of Indonesia digital 
economy which would change the destiny and welfare of the nation. The potential of Indonesia 
digital economy industry is very large about 93.4 million Internet users and 71 million users of 
smart phone devices. Based on analysis of Ernst & Young, online sales businesses in Indonesia 
growth by 40 percent each year. Establishment of a potential startup beginning from Bandung 
Digital Valley, Jogja Digital Valley, Business Incubator in Semarang. The volume of e-commerce 
business in Indonesia is predicted to reach $ 130 billion in 2020, but on the other hand there 
are many start-ups digital are currently failed.The method used is a qualitative method using 
descriptive analysis to determine the challenges of the digital start-up business in Indonesia 
toward economic independence. The results obtained from this study is the digital business start-
up still encounter many challenges, especially related to the regulation and rules, the mindset 
of people, capital, training, and technology infrastructure. So, its need a strong effort by the 
government and stakeholder to minimize the risks or challenges to create a golden opportunity 
of Independent Indonesia.
Keywords: Challenge, Start Up digital Business, Indonesia.

ABSTRAK

Presiden Joko Widodo dan Jusuf Kala merancang jalan perubahan menuju Indonesia yang 
berdaulat secara politik, dan mandiri dalam bidang ekonomi serta berkepribadian dalam 
kebudayaan melalui 9 program kebijakan yang disebut dengan Nawacita. Salah satu program 
yang menarik dari Nawacita adalah mewujudkan kemandirian ekonomi dengan menggerakkan 
sektor-sektor strategis ekonomi domestik. Kemandirian ekonomi wajib dimiliki sebuah bangsa 
agar memiliki fondasi yang kokoh dan tidak mudah  diintervensi oleh bangsa lain. Bisnis start 
up digital merupakan inovasi sebuah teknologi untuk menciptakan masa depan ekonomi digital 
Indonesia dan tentunya akan mengubah nasib serta kesejahteraan bangsa. Potensi industri digital 
yang sangat besar di Indonesia yaitu sekitar 93,4 juta pengguna internet, 71 juta pengguna 
perangkat telepon pintar serta berdasar data analisis Ernst & Young, dapat dilihat pertumbuhan 
nilai penjualan bisnis online di tanah air setiap tahun meningkat 40 persen di Indonesia. 
Pendirian start up potensial dimulai dari Bandung Digital Valley, Jogja Digital Valley, Inkubator 
Bisnis di Semarang. Volume bisnis e-commerce di Indonesia diprediksi akan mencapai USD 
130 Miliar pada tahun 2020, namun disisi lain juga banyak start up yang saat ini tengah gulung 
tikar. Metode yang digunakan adalah metode kualitatif dengan menggunakan analisis deskriptif 
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untuk mengetahui tantangan bisnis start up digital di Indonesia dalam mewujudkan kemandirian 
ekonomi. Hasil yang diperoleh dari penelitian ini adalah bisnis start up digital masih menemui 
banyak tantangan terutama terkait dengan regulasi, pola pikir masyarakat, permodalan, 
pelatihan, serta infrastruktur teknologi.Sehingga perlu upaya keras untuk meminimalisir resiko 
atau tantangan sehingga tercipta peluang emas yaitu mewujudkan Indonesia Mandiri
Kata Kunci: Tantangan, Bisnis start up digital, Indonesia

INTRODUCTION

As one of the countries with the biggest Smartphone and Internet users in the world, Indonesia 
must have the best Internet network and technology infrastructure, so the development of startup 
and e-commerce business can grow significantly. Many people consider Indonesia as a potential 
market for digital products and services, because based on the data published by Wearsocial.
com, the active internet users in Indonesia has reached 88,1 million users from total population 
of 259,000,000. This significant growth of Internet users in the country was caused by the 
incresing number of smartphone users. Due to the growing digital trend, the young generations 
of Indonesia are using the momentum to participate in the process of building the nations through 
digital technology, and here are some of the successful young enterpreneurs in Indonesia and 
Indonesia has lots of talented young generations that have created a masterpiece that has been 
known internationally.1

In terms of the Indonesian economy and human resources, especially the young generations, the 
government has always been putting the best efforts to support young generation’s creativity, and 
one of the efforts is by establishing Creative Economic Body that responsible to the President. 
Based on the movement done by the Government to support the community to make concrete 
startegies to build the nation, every citizens have the obligations to be part of the team that 
supports Indonesia. It is now easier to do something by using digital technology. More and more 
startups are being established and e-commerce business is growing significantly. In line with that, 
there are many institutions, government or private companies, established Startup Incubators as 
the facility for startups to build their companies and able to compete internationally.The growth 
of digital industry must be supported by the best technology infrastructure so that startup and 
e-commerce companies can grow their business in the best possible ways without any issues on 
infrastructure.2

Startup Incubator is a programs created as business support to speed up the growth of startsup 
companies by providing resources and services as required. In general, Startup Incubators 
offer supports in the form of consulting services with business experts, business trainings and 
workshops, as well as financial support. Startups are offered special programs ranging from 
6 months to 1 year that will help them to find the best business models. During the programs 
period, Startup Incubators will become a business partner that works together with startups to 
grow their business in the best possible ways based on the right business models.3

One of the young Doctors who started her career as a TV commercial talent, Mesty Ariotedjo, 
developed a site called Wecare.com with one of her friends. Wecare.com is a social site to collect 
funds for social activities in order to provide people in Indonesia with proper health services. 
Thanks to Wecare.com, Mesty was chosen as one of the most successful entrepreneurs in ‘30 
Under 30 Asia‘ list by Forbes Magazine.Wiliiam Tanuwijaya successfully developed Tokopedia.

1  Biznet Inspire July 2016, volume XIV, page 6.
2  The Better Future of Indonesia, Biznet Inspire July 2016, volume XIV,page 8.
3  Start Up Incubators in Indonesia. Biznet Inspire July 2016, volume XIV,page 12.
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com, one of the biggest online transaction sites that connects sellers and buyers all over Indonesia 
with no fee at all.4

 This kind of e-commerce business has been successfully support the growth of Small and 
Medium Businesses (SMB) in Indonesia. Today, according to the data published by Alexa.
com, Tokopedia.com has become one of the most visited sites in the country. Indonesia also has 
Qlapa.com, a website developed by Benny Fajarai, which is marketplace for creative handicraft 
industries from all over Indonesia. This website was made to introduce and empower local 
creativities through the Internet, and it has become the main motivation for Benny in developing 
Qlapa.com. He believes that creativity is the number one potential in Indonesia, and today 
Qlapa.com has grown into a site that bridges creative industry sector with technology. And just 
like Mesty Ariotedjo, Benny was also chosen as one of the most successful entrepreneurs in 
‘30 Under 30 Asia‘ list by Forbes Magazine.5Not only the three talented young enterpreneurs 
mentioned above, Indonesia also has other widely known attainments, including Icon Pop Quix, 
Picmix, Catfiz, Scoop, Save the Hamster, and Infinite Sky, which are popular applications made 
by Indonesian young generations and have been in the top 10 apps in several countries.

The research was conducted in January 2016,  in advance of the  upcoming Asia-Pacific Weeks 
Berlin  2016, to provide  a first overview on  the  startup ecosystem of the ASEAN member 
states. Indonesia is one among the most active countries on social media. It has Facebook’s 
fourth largest number of users and fifth largest number of users of Twitter. The internet users are 
projected to grow from 55 million (2014) to 125 million (2015). 74% mobile users use social 
media apps and on an average a person spends 2 hours 54 minutes on social media each day.6

DIGITAL STATISTIC AMONG ASIAN COUNTRY

Total
Population

Active
Internet

Users

Active 
Social

Media Users

Mobile
Connections

Mobile
Social

Penetration

Social 
Media 

Penetration
BRUNAI 393.000 319.000 270.000 495.000 64% 69%
CAMBODIA 15,4 million 5 million 3,4 million 23,9 million 19% 22%
INDONESIA 255,5 million 88,1 million 79 million 318,5 million 26% 31%
LAOS 6,8 million 0,99 million 0,99 million 4,70 milllion 12% 14%
MALAYSIA 30,8 million 20,6 million 18 million 41,9 million 52% 59%
MYANMAR 53,9 million 5 million 7,3 million 30 million 11% 14%
PHILIPINE 102,4 million 47,1 million 48 million 114,6 million 39% 47%
SINGAPORE 5,54 million 4,65 million 3,7 million 8,1 million 61% 67%
THAILAND 65,1 million 35 million 38 million 97,1 million 52% 58%
VIETNAM 90,7 million 45,6 million 36 million 136,1 million 32% 40%

In Indonesia has a lot of community which is based on founder Startup. As example: Bandung 
Digital Valley (bandungdigitalvalley.com), Jogja Digital Valley (jogjadigitalvalley.com), Ikitas 
(www.ikitas.com) Business Incubator in Semarang, Station (stasion.org) container for local 
Startup Malang city, and much more more. With the existence of this community will certainly 
facilitate the founder to share with each other, leading how to attract investors. The founder can 
also encourage other to join the competition held by several companies such as Telkom as their 
investors.

Based on data from the Association of Indonesian Internet Service Provider (APJII). If you 
look at data released by statista, Indonesia start up funding in the year 2010-2013 which is the 
investment of funding per year US $ 20 million, but from 2014, start-up financing investment 
reached US $ 150 million. Especially, in 2015, funding investment which is given to start up 

4  Young Generation Supports Indonesia in the digital Era. Biznet Inspire July 2016, volume XIV,page 16
5  Young Generation Supports Indonesia in the digital Era. Biznet Inspire July 2016, volume XIV,page 16
6  Smit, Julia. Startup- Ecosystems in ASEAN Member States. Asia Pasific Forum Berlin. January 2016.
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become greater because of the financing provided by Lippo Digital Ventures for US $ 500 million 
to the e-commerce mataharimall.com.7

Investment also held by the local investor, there is a Digital Koperasi Indonesia Mandiri, a 
platform launched by APJII (the Association of Indonesian Internet Service Provider) and 
MASTEL (Telecommunication Community) for local start-up funding. In the digital Koperasi 
Indonesia, each member must deposit the principal amount of Rp. Rp 100,000 and compulsory 
savings. 1.2 million per year.

Research conducted by the e-conomy SEA: Unlocking the US $ 200 Billion Opportunity in the 
Southeast Asia, join research between google and temasek shows Indonesia ready to become 
a top destination for venture capital firms in the Southeast Asian (Asean). This research note 
Indonesia has become the world’s largest host with a number of start-up in 2033 of the 7000 start 
up in ASEAN. This amount is larger than Singapore, which has a 1850 startup. This is because 
the potential of the digital economy is the largest in the ASEAN Indonesia, which reached US $ 
81 billion in 2025, contributing 41% of the digital economy of ASEAN.8

This study shows the potential of Indonesia which has the largest Internet user as much as 215 
million users in 2020, up 19% per year from 92 million users in 2015. This research based 
on the incorporation of Google’s data, the demand for Internet use, the use of smartphones, 
and research Temasek, Singapore government-owned enterprises, plus other data such as the 
World Bank, Euromonitor, the United Nations, McKinsey. In addition, through interviews with 
59 experts composed of 21 start-ups, 21 venture capital institutions, 23 banking analysts, three 
industry experts in six ASEAN countries.

Southeast Asia become one of the biggest internet market in the world with a population of 600 
million people. As many as 260 million people are Internet users. This number is predicted to 
continue to rise an average of 3.8 million people every month, to reach 480 million Internet users 
in 2020. 

Indonesia digital innovators has a great chance to develop. Startups Indonesia is challenged 
to penetrate the global market, and become the locomotive of growth of new startups at the 
same time a powerful digital ecosystem, and became a formidable digitalpreneur. Here is a local 
startup successful in Indonesia, namely:
a. Tokopedia, total funding of $ 100 million, is engaged in e-commerce.
b.  Bhineka.com, total funding of $ 22 million, is engaged in e-commerce.
c.  Orami, total funding of $ 15 million, is engaged in e-commerce.
d.  Happy fresh, total funding of $ 12 million, is engaged in e-commerce
e.  Qraved, total funding of $ 8 million, is engaged in the field of food technology 
f.  Berrybenka, total funding of $ 5 million, is engaged in e-commerce.
g.  Kurio, total funding of $ 5 million, in the media.
h.  Scoop, total funding of $ 3.21 million, which is engaged in the media that the application 

magazine and e-book readers found by Wilson Weather.
i.  Ralali, with total funding of $ 2.5 million, which is engaged in the field of industrial 

equipment.
j.  Fabelio, with total funding of $ 2.5 million, engaged in e-commerce, namely design furniture 

created specifically with the order, established by local entrepreneurs Christian Sutardi 
k.  Bizzy, with total funding of $ 2.5 million, is engaged in the furnture, printers and so on.
l.  Gift Card Indonesia, with total funding of $ 2 million, is engaged in the manufacture of a 

more personalized greeting cards.
m.  Snapcart, with total funding of $ 1.7 million, which is engaged in the field of big data 

7  The Association of Indonesian Internet Service Provider Bulletin, Edition 4, November 2016.
8 The Association of Indonesian Internet Service Provider Bulletin, Edition 2, October 2016, page 3.
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analytics.
n.  Indotrading, with total funding of $ 1.5 million, which is engaged in the field of assistance 

to retailers and traders who want to make the trade in e-commerce and has its own domain 
name.

o. Berrykitchen, with total funding of $ 1.29 million are engaged in Foodtech which provides 
lunch catering service.

The volume of e-commerce business in Indonesia is predicted to reach $ 130 billion in 2020, but 
on the other hand too many start-ups are currently being folded because technology continues to 
evolve and have a high risk of failure if it can not face the rapid development of ICT technologies 
and make innovations. Therefore in this research, the authors wanted to know the challenges in 
setting up a start-up business in Indonesia.

PROBLEM FORMULATION

1.  What is the challenge in order to establish a start-up business in Indonesia?
2.  What is the stage of 1000 digital startup movement initiated by the Ministry of Communications 

and Information Technology toward economic independence?

RESEARCH METHOD

Method is: “the process, principles, and procedures by which we approach problems and seek 
answers. In the social science the term applies to how one conducts research.”9 Research means 
searching again. Search refers to searching correct (scientific) knowledge, because the result of 
the search will be used to answer certain problems.10 

The research method used in this study was judicial normative legal research method. The 
data used in this study was secondary data, which were document study and literature material 
(library research) by studying primary legal material, secondary legal material, and tertiary legal 
material.

The secondary data was collected from gathering and studying data in books or literatures, 
scientific articles, documents and legislations related to the research object. 

The secondary legal materials studied here were books on business law and legal protection 
also intelectual property law books. The tertiary legal materials were collected by studying legal 
dictionary and Indonesia dictionary. 

The required data was collected by document study, which is studying and researching various 
literature sources which explains research object to get general description on matters related to 
the problem in the research.

Data analysis of the research result was performed qualitatively, which is collecting as much data 
as possible from literature study and field research. The collected data was selected, classified 
logically, systematically and judicially, sorted between data relevant and irrelevant with the 
problems, and then arranged systematically.11 

9 Robert Bogdan and Steven J. Taylor. in Soekanto, Soerjono. (2006). Pengantar Penelitian Hukum. Jakarta : 
Universitas Indonesia Press. pp.46.

10 Amiruddin, Zainal Asikin. (2004). Pengantar Metode Penelitian Hukum. Jakarta: Raja Grafindo Persada. pp. 19.
11 Strauss and J. Corbin type data analysis, which is data analysis performed since researcher is in the field, was 

performed on primary data. The collected data was classified by indexing, shorting, grouping and filtering. 
Then, it was analyzed using content analysis, which interprets by vieweing in depth meaning in every data.(A. 
Strauss and J Corbin, Busir. (1999). Qualitative Research, Grounded Theory Procedure and Technique. London 
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The data was studied using inductive method, which is discussing from specific to general, then 
drawing conclusion to answer problem formulation. The analyzed conclusion was written in 
descriptive reporting method, which is presenting and describing data in theory and research 
result in the field so that readers can understand the real condition well and clearly. 

The steps of data analysis technique in this study followed interactive data analysis modal stated 
by Mattew B. Miles and A Michael Huberman,12 which consists of three activity cycles, which 
are data reduction, data presentation, and conclusion drawing.

DISCUSSION

1. The challenge to establish a start-up business in Indonesia
a. Business management, capital and market access

Not all start-up businesses are successfull, many also fail and die before they develop. 
This is because in managing start-ups do not have a plan and a clear vision, who the 
target market, the characteristics of the target market, financial management is wrong 
which is a lack of funds and capital because too much used for advertising. In addition, a 
start-up have a higher risk than a conventional business because they do not have assets 
tangible as collateral when it will borrow money to banks, beside of that receive funds 
from banks is not an easy process for start up. Start-ups were required to find an investor 
who is able to trust and finance the operations start up but for conventional investor 
sometimes is too hard to find. Market access is a challenge because in Indonesia lack of 
people who use credit cards, which reached 2% of the total population whereas digital 
products will more easily be purchased and accessed by using a credit card.

b. regulation

Difficulties perceived by start-ups to meet regulatory aspects in Indonesia especially 
related to taxation, because a start-up that has small amounts of funds and meet tax 
obligations is not easy, funds are also required to register their rights in intellectual 
property so as not to trace by the other, the regulations for setting start-up in Indonesia 
is still partially there is no road map specifically governing start-up, no regulations 
related to foreign investors (angel investors) that would incorporate into the fund. Legal 
protection against the development of local startups that have to compete with foreign 
startup is also a matter that should be regulated by the government because otherwise 
the local startup Indonesia will not be able to compete with the start up of foreigners 
who have had a strong funding and experience.

c. Mindset of the society

Society as consumers in Indonesia certainly has different characteristics with consumers 
of other countries. However, that is the mindset of society is a product sold in digital 
area have a price that is cheaper than conventional commercial products, such as when 
looking at online stores, elevania or lazada the society desired to get a cheaper price 
than the conventional store because consumers think not require operational costs such 
as building and conventional tax payments, but it also when using gojek, GoCar or 
grab, consumer want to get a cheaper price than using a conventional cab. On the one 
hand, the interest of the public consumer is very high into the online business because 
it’s cheap, on the other hand the mind set of low prices could lead to quality decline, for 
example: the seller change the quality of goods received apparently not in accordance 

: Sage Publishing. pp.19). 
12 See Mattew B. Miles and A Michael Huberman. (1992). Analisis data Kualitatif. Jakarta: UI Press. pp. 22.
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with the offer contained in the online store photo, or the public too demanding on the 
new start up (such as blu jack) which too much spent money to get customer attention 
before its profit.

d.  Training and Infrastructure

In Jakarta, Bandung and Jogjakarta are the three major cities with training and 
infrastructure are mature, but in other cities in Indonesia, training and development of 
infrastructure startup is still a chore. Moreover, access to markets and tough competition 
conducted by local start-up which is dealing with foreigners start up who bigger capital, 
especially if the market dominated by brand more well-known, because there will always 
be the brand that offers the same products in digital era. So the new start up should think 
outside the box and try different way which is start up capable of resolving problem 
in the region; Therefore, we need clear targets and specific message to distinguish the 
established and emerging start up.

2. The Stage of 1000 digital startup movement initiated by the Ministry of 
Communications and Information Technology
Director of E-Business Ministry of Communication and Information, Azhar Hashim, 
said that the creation of 1000 Startup Digital movement expected to be a driving force in 
achieving Indonesia as the strength of the digital economy in Asia by achieving the target of 
transactional e-Commerce in 2020 that has been set by the government amounted to USD 
130 billion.

a. IGNITION

Ignition interpreted into the early stages of the movement’s of 1000 startup. Previous 
member will fill out some online form and make a video about the problems that exist 
around or personal problems. In Ignition phase, participants are expected to gain insight 
about how the right mindset to get them to move, exploiting the potential of Indonesia 
and turn them into solutions to solve various problems of the nation through digital 
startup.

b.  WORKSHOP

The purpose of the workshop itself, that the participants were able to map out the 
problems and understand the most appropriate solution to resolve the issue, other than 
that the participants are able to make a business model based on the idea that participant 
already created.

That need should be prepared in this stage is the mindset to create a digital startup  
should be focus to solve the problem by providing the right solution with technology.

c.  HACKATHON

The main goal at this stage, each participant will be asked to form a team of 3-5 people. 
Each participant had to find a partner to complete the skills required in establishing 
startup. There are 3 types of partners required to form a hacker startup, hipster, hustler.

Hackers are those who have expertise in the field of programming. Hipster is they who 
have the artistic design capabilities. While hustler are those who have the ability to 
communicate, build networks, as well as business opportunities. Each team may put 
forward the idea that the solution to be executed into a prototype as the first step of 
product development.

d.  BOOTCAMP

Bootcamp is a stage after the hackathon is already ahead of the product launch. The 
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main objective of the Bootcamp is for each team able to test prototype that they have 
made previously (when hackaton), build a strategy to launch its digital products, as well 
as be able to develop such products that are ready to be marketed to the public.

While the criteria selected in bootcamp is certain digital startup whose already follow 
a series of Digital Startup 1000 Movement program, ranging from ignition to hackaton 
stage. In addition, the startup eligible to enter the bootcamp stage, is a startup that 
has a business model, as well as the clear market validation. Besides the bootcamp 
participants will be coached by mentors or experts in the startup. The mentor is the 
perpetrator startup world that has been experienced in the role of each (hackers, hipster, 
hustler) as well as experts in their fields, such as programmer, designer, founder and co-
founder of startup, media, industry, government, until the perpetrators of the community 
local.

e. INCUBATION

Incubation is the final stage of the movement, so in the further development it will be 
part of the startup ecosystem.While the main purpose of the chosen startup incubation 
is able to develop their products ready for the market until later, to help startups selected 
or looking for a partner who will cooperate to further develop their startup. All teams 
will be subject to mentoring from experts in the field, a chance to get the opportunity 
of collaboration with the relevant stakeholders in the digital startup ecosystem and also 
seed funding. The incubation process will last for 3 months intensive program in each 
city.13

CLOSING

The fast growing digital lifestyle and technology in Indonesia has become the momentum for 
many young enterpreneurs in building their own startup companies. In 2015 there were more than 
1500 startups in the country, and the number continues to increase significantly in 2016. Along 
with the increasing numbers of startups, many startup incubators and accelerators starting to put 
their investment to focus on supporting those startups to compete in this fast growing digital 
world. the digital business start-up still encounter many challenges, especially related to the 
regulation and rules, the mindset of people, capital, training, and technology infrastructure. So, 
its need a strong effort by the government and stakeholder to minimize the risks or challenges to 
create a golden opportunity. One of the effort done by the government to build and develop start 
up in Indonesia with movement of 1000 startup in Indonesia held by Ministry of Communication 
and Information Technology. 

The government began to seriously look at the potential start up with targeting a new 1000 
digital start up in 2020. The total valuation is predicted to reach US $ 10 billion. In the world 
of start-up, the idea is not enough because the biggest obstacle is funding. To fulfil the needs of 
funding, the Ministry of Communications and Information Technology encourage the growth of 
1000 start-ups with 92 billion rupiah  from the begining into the incubation phase, meaning that 
the funds will be used to hold seminars, workshops, hackathon, and boothcamp.

13 https://deko-it.blogspot.co.id/2016/08/pengertian-dari-tahapan-di-gerakan-1000.html.
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ABSTRACT

Hj. Endeh Suhartini, SH.MH.

Paper entitled : LEGAL PERSPECTIVE IN CREATING EMPLOYMENT POLICIES FOR 
MINIMUM WAGE PAYMENT SYSTEMS IN THE COMPANY, Bogor, November 2016

Wages or salaries is an income, but the income does not always in term of Wages or salaries. 
Revenue that is also the type of other income, for example profits from the sales of goods entrusted 
to someone, as brokerage commissions and other income in the administration in the form fees.

The policies of payment of wages has been the problems that always lead to conflict which was 
never completed from year to year.

Determination of remuneration policies, especially for employers and workers are expected to 
provide fairness and legal certainty in the implementation of the employment relationship so that 
the interests of the parties according to expectations in providing the realization of rights and 
obligations, as appropriate.

Policies include wage-setting authority to wage determination process, the implementation of 
the wage, calculation and payment of wages and wage control that must be done continuously 
by the Government.
Keywords: Wages, Policy, Employers, Workers.
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A. INTRODUCTION
ASEAN Economic Community (AEC) is a form of economic integration that went into 
effect and target achievement in 2015. With these achievements, ASEAN will become a 
single market and production base which occurs the flow of goods, services, investment 
and skilled labor is free and capital flows freely. The flow of commodities and production 
factors are expected to bring ASEAN into a region that is prosperous and competitive 
with equitable economic development, and reduced levels of poverty and socio-economic 
differences in the ASEAN region. The regional economic integration opportunities should 
be exploited to the fullest by Indonesia .It is considering the number of population, area and 
geographical location, and the value of Gross Domestic Product (GDP), the largest in the 
ASEAN should be an asset so that Indonesia could become a major player in the ASEAN 
Economic Community.1

When viewed from the historical development, since the inception of ASEAN activities, 
already seen their hopes and desires of the ASEAN members to have the same determination 
to cooperate well in improving the economic welfare of the peoples of ASEAN as well the 
creation of cooperation in various fields and needs of the people of ASEAN through aid and 
increase mutual cooperation in all fields, including reducing poverty and development gaps, 
and other security defenses as.

The consequences of the position of Pancasila as the nation, the entire life of the state and 
society related to all must comply and can be set based on Pancasila. The fields that must 
be regulated based on Pancasila, including the problem of Political, Economic, Social, 
Cultural, Legal, Education and others, including the relationship between people, power and 
authority. Similarly, all the laws and regulations issued by the Government of the Republic 
of Indonesia must be imbued with the soul and Pancasila. The content and the material 
should not deviate from the essence of Pancasila as the nation.2

The existence of Pancasila as state philosophy or staatsidee (ideal state), which serves as 
filosofische grondslag and common platform or kalimatun sawa among fellow citizens in 
the context of the state of life in the first deal buffer constitutionalism shows the essence 
of Pancasila as an ideology has been developed on a real open the new order. However, in 
the implementation of the time is more indicative of Pancasila as an ideology is closed. 
Pancasila became a tool of hegemony priori defined by the power elite to curb freedom 
and legitimize power. Pancasila truth at that time includes not only the ideals and basic 
values, but also includes practical operational policies that can not be questioned, but must 
be accepted and respected by the community.3

In connection with the existence of Pancasila as the philosophy of state or staatsidee (Cita 
Country) in Juridical stated in the 1945 opening paragraph 4 as follows: Later than it was to 
form a Government of the State of Indonesia which protect the entire Indonesian nation and 
the entire homeland of Indonesia and to promote the welfare Generally, the intellectual life 
of the nation, and participate in implementing world order based on freedom, lasting peace 
and social justice, then drafted independence National Indonesia was in an Act of the State of 

1 Muhammad Fadli “Optimalisasi Kebijakan Ketenagakerjaan Dalam Menghadapi Masyarakat Ekonomi ASEAN 
2015”, Jurnal  Rechts Vinding, Media Pembinaan Hukum Nasional, Volume 3 Nomor 2, Agustus 2014, Page. 
281.

2 Gayus Lumbun, “Aktualisasi Struktur Hukum Dalam Sistem Hukum Pancasila”, tertulis dalam Buku  (70 
Tahun Prof.Dr. Bintan R.Saragih. “Percikan Pemikiran Hukum, Ketatanegaraan dan Kebijakan Publik),   Wildan 
Akademika dan Universitas Ekasakti Press, Jakarta, tt, Page. 59.

3 Teguh Prasetyo dan Abdul Halim Barkatullah, “Filsafat, Teori dan Ilmu Hukum”, (Pemikiran Menuju 
Masyarakat Yang Berkeadilan dan Bermartabat), PT. Raja Grafindo, Jakarta , 2014, Page. 367. 
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Indonesia which are formed in an arrangement of the Republic of Indonesia the sovereignty 
of the people by virtue of the Godhead one God, just and civilized humanity, the unity of 
Indonesia and Democracy led by Wisdom Wisdom of the Consultative / Representative and 
by fostering a social justice for all Indonesian people.

To achieve the state’s goals and ideals of the Indonesian nation and the hope of all citizens 
of Indonesia, expects the country’s goal is achieved according to desire of all people in 
Indonesia, and to realize that all should be good cooperation and the same desire to make it 
happen, both from the government and the public.

One of the goals of the country is the hope and aspiration to achieve public welfare in the 
economic field, the economic activities one of which is often linked to each person’s needs 
for employment and income or wages as a result of the receipt after work.

Working under Islamic law is one of the obligations and the worship for mankind to achieve 
a decent living up to expectations and ideals. Work for a living for the family has a great 
reward to the sincere and honest intentions.

Al-qur’an Surat Al-Jum’ah Verse 10 says that,

Where prayer has been accomplished, then spread about the earth and seek God’s bounty, 
and remember Allah a lot that you prosper

Al-Qur’an Surah At-Tauba paragraph 105 says that:

Work ye, then Allah and His messenger and those mu “min will see your work it, and you 
will be returned to Allah, the All-Knowing will be unseen and real, then reported her to you 
what you did”.

In connection with meanings that can be drawn from the Qur’an mentioned above and 
Indonesia Nations activity in the economy as well as their rights and obligations to work as 
already stipulated in the 1945 Constitution and the laws governing the economy, employment 
and staffing to achieve state goals Republic of Indonesia.

Under the provisions of the Qur’an mentioned above and linked to the contents of the 1945 
Constitution relating to the employment of which Article 27 of the 1945 Constitution that 
can be assessed have not all reached the state goal and realized according to expectations, 
especially in the field of economic welfare for a decent life and rights the employment 
of nationals. This problem continues to increase along with the progress of Science and 
Technology in the Era of Globalization. Indonesia would not all be able to enjoy the 
destination country evenly, one of the labor issues related to wages received by workers of 
companies.

With the development of the current employment issues in Indonesia continues to occur, 
the problem continues to roll after another, not all employment issues can be addressed 
and resolved. When viewed from the rules governing labor law, but implementation of the 
provisions of existing labor law is not maximized. Some of the problems that often occur 
include, demo activities of the company workforce every time often occurs and increases, 
more workers demo addressed to the company to demand a wage increase in order to meet 
the needs of a viable economy as expected.

Demo Full and automatic strike to halt work, including worker strikes by low wage payment 
system made by the company. Low wage payment system caused by several factors, 
including the economic needs proper standard to be expected, because the needs of families 
and the increase in prices of goods and services in accordance with developments in society.

The technical aspects of the field of remuneration is not only limited to how the calculation 
and payment of wages to do, but also about how the process are established. Starting 
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from the provincial minimum wage (UMP), sectoral minimum wages provinces (UMSP), 
minimum wage districts/cities (UMSK), and wages header. Any basic consideration of 
their establishment? and who is authorized to assign? How to create a pattern of wage 
determination header proportionate?4

In its development, the economical aspects in the area of   wages is basically done more 
because of the economic conditions, both macro and micro, which is operationally then 
consider how the ability of the company at the time the value of wages will be set, as well as 
how its implementation in the field. Companies then translate how the level waging system 
in a company are designed so that policy to increase the minimum wage can still push work 
productivity of workers / laborers and does not burden the cash flow of the company.5

Based on the fact the field, it would be nice if the company that has the ability to provide 
decent wages according to the needs of workers as well as tailored to the level of economic 
growth continues to increase, it is part of the implement a tion of the provisions of the 
applicable regulations on the payment of decent wages received by workers of the company. 
If the company has not been able to provide a decent wage  as needed for workers, the 
company should provide socialization to employees within the enterprise is situated, this is 
to prevent misunderstanding between workers and employers in the company.

Basically, any existing employment issues can be resolved properly without any violence 
or hurt others along aware of their rights and obligations that must be implemented by all 
parties, particularly relating to jobs and payment of wages.

In practice, the system of remuneration in the employment  relationship in the enterprise 
as if it never finished and always cause adverse reactions  by the parties involved in the 
implementation of labor relations one of which the lack of supervision of the Government. 
In connection with the implementation of the system of remuneration, often will hurt the 
party in the employment relationship, especially for workers of companies whose position 
is weak.

Unrest workers / laborers in the form of demonstrations and strikes demanding higher 
wages / salaries, essentially a series on internal and external weakness of the perpetrators 
in connection with the production process of goods and services. Internally in the company, 
the aspect of caring, togetherness in partner, aspects of care, transparency and management 
arrangements are still very ill-fitting. Externally, about the Development and Supervision 
of the Government institutions in employment both directly and indirectly, have not been 
up to expectations in a good working relationship, in fact the provisions of existing labor 
legislation, although not able to be fully implemented.6

Every worker has the desire to acquire UMP and MSE in accordance with the KHL that 
should be considered by all parties. Governments, Employers and Workers. In practice, 
the system of remuneration must be able to analyze it properly according to applicable 
regulations. The desire of workers for their wages rise each year is reasonable, but which 
becomes unnatural when rising UMK it does not match the capabilities of firms conditions. 
If the company does not have the ability to raise wages, to do deliberation, so as not to harm 
the party and disturb work activity.

By Juridical, if the company has been able to carry out MSE and UMP well, then there is no 
harm in any company that is already established reconsider and reconstruct the components 

4 Abdul Khakim, Aspek Hukum Pengupahan Berdasarkan UU Nomor 13 Tahun 2003, Bandung, PT. Citra Aditya 
Bakti, 2006, Page.1

5 Ibid, Page. 2
6 Endeh Suhartini, Kebijakan Upah dan KHL, Koran Radar Bogor, Nopember 2013
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of anything that would add to the wages for the benefit of workers / laborers in his company 
so that it can improve the conditions of workers / workers in the company and can meet all 
the needs of their wages.

Wages earned by every worker/laborer must consider several components of the calculation, 
including the start of Education, Achievement and duration of action may not be the same 
for every worker his wage gains .. Thus, any worker who has the ability and expertise of the 
different impact on wage / salary received will not be the same for every worker, as well as 
the needs of every worker or laborer in his life would have been different.

Policies payment of wages for workers in the implementation of the field still get a lot of 
obstacles due to Payment Systems Wages are applied in each region as well as the City and 
County of Provinces in Indonesia vary. Differences in wages received by these workers 
continuous turmoil and the impact that is not good and affect all aspects of society.

In connection with the above issues Authors interested in writing a paper with the title:

LEGAL PERSPECTIVE IN CREATING EMPLOYMENT POLICIES FOR MINIMUM 
WAGE PAYMENT SYSTEMS IN THE COMPANY

B. Problem Formulation
The Main Problem of writing paper as follows:
1. How Employment Law Perspectives in creating a minimum wage payment system to 

increase the welfare of the workers of the company?
2. What is the impact of the payment system’s policy-setting minimum wages for workers 

of the company?

C. Purpose
Based on the background of the problem and formulation of the problem mentioned above, 
this paper to analyze and review the provisions of the labor laws in creating a payment 
system minimum wage for companies amid the globalization.

The purpose of this paper as follows:
1. To assess, analyze and describe the perspective of employment law in creating a 

minimum wage payment system to increase the welfare of the workers of the company;
2. To assess and describe the impact of the payment system’s policy-setting minimum 

wages for workers of the company.

D. DISCUSSION
1. Employment Law Perspectives in creating Minimum Wage Payment System For 

Workers Welfare Improvement Company

a. Theoretical framework

The word theory comes from the word theoria, which means the views or insights. 
The word theory has various meanings. However, the theories have generally been 
interpreted as a theory of knowledge that exists only in the mind, not connected 
with the activities that are practical to do something.7

Any theories as a legal product, the goal is to solve problems and make up the 
system. Similarly, legal science theory as the goal is to resolve the problems law. 

7 Sudikno Mertokusumo,”Teori Hukum” (Edisi Revisi), Cahaya Atma Pusaka, Yogyakarta, 2014, Page.4.
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Beside that, in solving known problems tiers. In the levels taken from the problems 
that are easiest to solve, 8 described and how to resolve problems, connected with 
reality and regulations applicable law. In connection with that, the need to study the 
practice for problem resolution as an input or complementary to one study.

The theory can also contain subjectivity, let alone dealing with a complex 
phenomenon like this law. Hence arise various streams in the science of law, in 
accordance with the angle of view is used by people who are members of these 
streams.9

In connection with the writing of this paper, to facilitate and analyze the problems 
used several theories as a consideration in writing. The theories that are relevant to 
this paper as follows:

1) Theory of Legal Positivism

Etymologically, the word “positive” contained in fragments “flow of legal 
positivism ‘, many allegedly derived from the effect of a wave of positivism 
philosophy. Three waves of positivism at least go down in history:
a).   First, in the early posivisme camp, where there filsup magnitude of August 

Comte, which was also enlivened by E. Littre, P. Laffitte, and J.S. Mill, 
Bentham and Spencer .;

b).  In contrary to the camps with the first camp, because more rationalist than 
empirical. In the same period, which is about the 1890s, such as Mach 
and Avenarius. And lastly the most popular among scientists is a circle of 
Vienna M.Schlick, O Neurarth, R.Carnap, Frank and so forth.10

There are at least four characteristics of the philosophy of positivism Comte, 
that not all knowledge into a science becomes science konwledges. Knowledge 
only after obtaining scientific legitimacy and specific methodological process. 
The method, always directed at the facts, continuous improvement, based on 
the certainty, and relied austerity. From here, the Comte attack on theologians, 
as if searching for knowledge uforis without factual basis which could be 
justified rationally.

For Comte, investigate something that can not be justified empirically just 
a snot-nosed kid and teenagers who were playing. An adult male has the 
experience and precipitation rational scientific knowledge that could determine 
the logical and factual. Not a knowledge built on the mythology of immortality 
and absolute knowledge that can not be proved and were impressed rational 
compulsion.11

For Comte, positivism philosophy is “legal science”. Philosophy of positivism 
is the law that paved the knowledge into science possible.12

In the discourse of discourse of law, legal positivism much discussed is the 
theory of pure law Hans Kelsen. Pure law is a fundamental concept in law in 
the positivism thought that most affect the development of thinking academics 
and legal practitioners in Indonesia.13

8  Ibid, Page.5.
9  Satjipto Rahardjo,”Ilmu Hukum”, PT.Citra Aditya Bakti, Bandung, 2014, Page.269.
10  Ibid, Page. 298.
11  Ibid, Page, 300-301.
12  Ibid, Page. 303.
13  Ibid, Page. 304.
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2) Pure Theory of Law

This theory is often linked to Vienna school of thought led by Hans Kelsen 
(1881-1973). This theory can be seen as very closely the development of the 
flow of positivism.14

Pure Theory of Law is the theory of positive law. It is the theory of general 
positive law, not on special order. It is a general legal theory, not an interpretation 
of national law or international norms, but it presents a theory of interpretation.

As a theory, it is mainly intended to identify and clarify their goals. This theory 
seeks to answer the question what the law is and how it is, not how it should be. 
It is the science of law (jurisprudence), non-political law.

It is called the theory of “pure” because it only seeks to clarify the law and 
clear explanation of all the objects that are not concerned with law. The goal 
is to clear the jurisprudence of foreign elements. This is the methodological 
foundation of the theory.

Such an approach appears to be the case that already accordingly. But, from an 
overview of the traditional legal science that developed in the 19th century and 
-20 can know clearly how it is so far from the argument of purity; uncritically 
jurisprudence have are mixed mix with elements of psychology, sociology, 
ethics and political theory. This confusion can be understood because the latter 
was discussing issues that are closely related to law. Legal theory purely seeks 
to limit the meaning of the law in these areas, not because they ignore or fail 
to do, but because they want to avoid the confusion of various disciplines of 
different methodologies (syncretism methodology) that obscure the essence of 
the law and abolish the limits specified therein, by the nature of its subject 
matter.15

3).  Theory of Justice

Issues of justice, is not a new problem discussed by experts, but talk of justice 
has started since Aristotle until today, In fact, every member has a different 
view about the essence of justice. Theoretical study and analyze the fairness 
of since Aristotle until today, called the theory of justice, being called by his 
Dutch language theorie van rechtvaardigheid consists of two words, namely:
1) theory;
2) Justice.
 Aristotle divided justice into 2 types, namely:
 a)  Justice in the general sense; 
 b)  Justice in a special sense;

 In the general sense of justice is justice which applies to everyone. No 
distinction between people with each other, justice for all ,. Justice is in 
a special sense of justice that applies only to certain people (special). 
Aristotle put forward two concepts of justice, namely by:
(1). law;
(2). Equality.16

14  Ibid, Page. 309-310.
15  Hans Kelsen, “Teori Hukum Murni Dasar-Dasar Ilmu Hukum Normatif”, Nusa Media, Bandung, 2011, Page. 

1-2.
16  H. Salim HS., dan Erlies Septiana Nurbani, “Penerapan Teori Hukum Pada Penelitian Disertasi dan Tesis”, 

PT. Raja Grafindo Persada, Jakarta, 2015. Page. 25
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Unfair terms used, both for those who violate the law and those who receive more than 
their right, who are being dishonest. People who are law abiding and honest person both 
definitely fair. So just mean they are correct according to the law and their applicable 
balanced or fair. Unfair means those who violate the law or those who happen balanced 
or dishonest. According to the law has a broad meaning, and equality has a narrower 
meaning. In addition, Aristotle also divide justice into two kinds, namely:17

(A). Distributive justice;
(B). Corrective justice.

Distributive distributive justice is carried out in honor, wealth and other assets that 
can be divided communities that could be allocated among its members evenly or 
unevenly by the legislator. The principle of distributive justice is equality proportionate 
(balanced). Corrective justice is justice that provides a corrective principle in private 
transactions. Corrective justice is carried out by the judge to settle disputes and impose 
penalties against the perpetrators theory of justice is also developed by Plato, Hans 
Kelsen, H.L.A. Hart, John Stuart Mill and John Rawis.

The essence of justice by Hans Kelsen is in accordance with the norms that live and 
thrive in society. Norms that live and thrive in society, not only the norm of law, but 
also of other values, such as religion, morality, and others. The purpose of the norm that 
made the pursuit of happiness. Happiness in this concept, not just individual happiness, 
but happiness for all human beings or persons.18

2.   Economic Law and Systems to Increase Minimum Wage Welfare Workers.

Economic problems facing mankind as old as the age of man’s existence on earth 
ini. The  approach taken to meet human needs as part of economic activity, from 
time to time in accordance with the evolving worldview, vision and values   espoused 
framework, -approach Approach to economic activity there that avoid moral attitudes, 
and perceptions of cultural diversity, but also vice versa uniting with the moral attitude, 
diversity and cultural perceptions.19

Economic activity which later became a discipline of “science” and is known as the 
science of today’s economy has emerged for a long time in human consciousness and 
more popular again in some major lately.  century economics thinking that developed in 
recent times, grow and develop into large in the context of the post-industrial revolution 
and modern capitalism. Therefore, substance and perspective economic activity 
uncovered is prioritizing life materialistic hedonism.20

In connection with the term “economic law” or “economic law” wirthafirecht, droit 
economicue, though were getting popular use in countries that are already developed, 
and for our country is still a term that is quite rare among our legal experts. 21 Economic 
law has not been widely known in the community but activities related to the economy 
have been implemented to achieve the goals and needs of human life and society.

Economic Law in the opinion of Usman Rachmadi is that :

Economic law is the overall rules of law that govern and affect everything related to the 
activities and lives of the country’s national economy, both legal norms it is private or 

17  Hans Kelsen, “Dasar-Dasar Hukum Normatif” ,Nusa Media, Bandung, 2008, Page. 146 – 148.
18  Op.Cit., Page. 30
19  Fathuraman Djamil, “Hukum Ekonomi Islam ,Sejarah Teori dan Konsep”, Sinar Grafika, Jakarta 2013, Page.3
20  Ibid, Page. 4
21  Abdurrahman, “Aneka Masalah Hukum dalam Pembangunan di Indonesia”, Alumni, Bandung, 1979, Page. 

51.
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public, written and unwritten, that govern the activities of national and economic life of 
the country. It is clear that this is not the field of economic law legal system that stands 
alone, but rather the name of the combined area of   law is concerned with the activities 
of national and economic life of the country.22

Thus it can be argued that the economic activities carried out are part of the community 
to achieve the goal of economic development of the country. Economic law is expected 
to resolve all the problems that arise because of the development of society. Legal and 
economic relationship is a very close relationship that regulates the activity of human 
interaction in the economy to achieve its objectives.

The purpose of human economic activity in general is through working with the 
following objectives:
a. Work is worship to meet the necessities of life and meet the needs of the family;
b. Work is a routine activity that must be done to achieve the happiness of living world 

and the hereafter;
c. Work is a routine activity that must be done to plan for a better future;
d. Work is routine activities undertaken to meet the needs and aspirations of the family;
e. Work is worship for better health;
f. Work is life activity to obtain better performance;
g. Working is a good activity in order to divide the people who can not afford.

Based on the purpose of the activity of work can be taken meaning that, with the working 
person will get the money or salary or income to meet all the needs of the economy is 
expected according the goals. Work will make a person’s life time achievement and 
utilize as much as possible in life.

Thus, work is an activity undertaken by a person’s activities to meet the needs of the 
economy with the release of energy, mind energy and time appropriate expertise to 
achieve specific goals with the receipt of wages or income generating money that could 
meet the economic needs, hopes and ideals ideals of the work he does.

Activities work performed by employees of the company is expected to create prosperity 
anticipated by workers to receive remuneration from employment generated to meet the 
needs of herself and her family as well as to meet the future needs for the purpose for 
the Republic of Indonesia.

3.  Employment Law Perspective in Creating Worker Wage Payment Systems Company.

Activities of employment stipulated in Law No. 13 of 2003 which was promulgated in 
the State Gazette Number 39 Year 2003 on March 25 and came into force on the date 
of promulgation.

A common explanation on the Law of the Republic of Indonesia Number 13 of 2003 on 
employment that: Manpower development as an integral part of national development 
based on Pancasila and the 1945 Constitution, held in the framework of the development 
of Indonesia fully human and the development of Indonesian society to enhance the 
dignity, the dignity, and the price self manpower and to create a prosperous society, just, 
prosperous and equitable, both materially and spiritually.

Manpower development should be set such that fulfilled rights and fundamental 
protections for workers and workers / laborers and at the same time be able to create 
conducive conditions for the business world.

22  Ibid, Page. 2
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Implementation of labor relations at the company, as already provided for in Article 
51 of Law No. 13 of 2003 on Manpower basically beginning of their employment 
agreement between the workers / laborers with employers or employers that regulate 
working conditions, rights and obligations of figs party, either verbal or written. Each 
working relationship must contain elements of jobs, wages and orders.1

One that must be considered in the labor laws are the implications of payment of wages 
in the enterprise to create a payment system Minimum wage workers who must be paid 
and considered by employers to achieve the objectives of the republic of Indonesia.

In the field of labor standards-setting wages for workers is important and must be 
considered in view of the diversity of the Indonesian nation and state of Indonesia is 
different.

Implications activities working relationship between Employer and Employee and 
Labour Inspection has been regulated in labor law which are already set about:

a. Policy, Principles and Objectives Employment

Article 2 of Law No. 13 of 2003 provides that:
 Manpower development is based on Pancasila and the Constitution of the Republic 

of Indonesia;

Article 3 of the Employment Act provides that:
 Manpower development was organized on the principle of functional integration 

through inter-sectoral coordination center and regions.

Article 4 of the Employment Development aims :
a. Empower and utilize manpower optimally and humane;
b. Creating equal opportunities for employment and labor supply in accordance 

with the needs of national development; and
c. Provide protection to workers in the welfare; and
d. Improving the welfare of workers and their families.

Under the provisions of the Employment Law described above, it is understood that 
employment law is the working relationships forged because no agreement, where 
the existence of labor relations rights and obligations of the parties shall be carried 
out according to the agreement.

Under an agreement between the parties their rights and obligations that must be 
implemented, one of the deal are: corporate leaders accepted the results of the work 
of the workers, the workers carry out the obligation to work in accordance jobs and 
wages after work.

b. Payment of Wages In Law number 13 of 2003 on Labour

Article 1 (30) UU.No.13 of 2003 establishes:
 Wages are the rights of workers / laborers are accepted and expressed in the form 

of money as a reward from the employer or the employer to the worker / laborer 
assigned and paid by an employment agreement, agreements, or legislation, 
including allowances for workers / laborers and their families, for a job and / or 
services that have been or will be made.

1  Ferry Ferdiansyah, “Kajian Yuridis Perjanjian Antara Pengusaha dengan Pekerja/Buruh terkait Kesepakatan 
Pengupahan Dibawah Ketentuan Upah Minimum (Studi Putusan MA Nomor 687 K/Pid.Sus/2012), Jurnal 
Hukum dan Pembangunan Ekonomi, Volume III/Nomor 2/Juli –Desember 2015, Program Studi Pasca Sarjana 
Ilmu Hukum Fakultas Hukum UNS Surakarta, Page. 66.
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In accordance with the developments in society and economic development that, 
Article 89 of Law. Number 13 of 2003 on Labour basically is not in accordance 
with the conditions and needs of the field so that enhanced the Minister of 
Manpower Regulation No. 13 of 2012 on Components and Implementation Phases 
Achievement Living Needs, to also heed the advice and input Wage Council, 
bipartite and Institutions Tripartite cooperation

In relation to the above that Law Economics and Law of Labor are interrelated, in 
respect of human economic activities done in the community to meet their needs 
have ties related to social needs.

Efficiency, rationalization, mechanization and so on, which is a must in the process 
of economic development might cause collisions and tension with the values   
prevailing in society. Facing such circumstances, the law is expected to be able to 
reconcile the demands, and must have the same in a series matching.2

Activities undertaken one of them to meet the needs of families with work and 
earn a wage or salary as a reward to be accepted as right after implementing the 
obligations of the work carried out according to the agreement.

2.  Determination Policy Impact of Minimum Wage Payment System For Company 
Workers

a.  Minimum Wage Fixing Policy

Understanding Policies by Law Dictionary is something that is a basic outline and 
plan the execution of the work, the leadership in government or organization, a 
course of action which has the meaning assigned by someone actors in overcoming 
a problem or a change.3

Meanwhile Wages by Law Dictionary is:
Rewards in the form of money paid as remuneration after doing something; 

Right to work is received and expressed in terms of money as a reward from the 
employer or the employer to the worker assigned and paid by an employment 
agreement; the agreement, or regulation or law, including allowances for workers 
and family for a job or services that have been or will be made.4

This wage policy adopted by the Government to protect workers, labor companies 
are sometimes in a weak position compared to the entrepreneur as the owner of the 
company.

The minimum wage policy pursued because of pressure from within and abroad. 
These pressures arise from concerns of labor conditions in the country. 5 The policy 
of wage made by the government is one of the responsibilities of government to 
provide protection to workers or workers in terms of wages.

The most principle of the minimum wage policy is an effort to realize a decent 
income for workers or laborers, taking into account the welfare of the workers or 
laborers without ignoring the increased productivity and the company’s progress 

2 Op.Cit., Page. 7
3 M.Marwan dan Jimmy P.” Kamus Hukum”, (Dictionary Of Law Complete Edition) Reality Publisher, Surabaya 

2009, Page. 334. 
4 Ibid, Page. 625.
5 Abdul Khakim,” Seri Hukum Ketenagakerjaan, Aspek Hukum Pengupahan Berdasarkan UU. Nomor 13 Tahun 

2003”, PT. Cira Aditya Bakti, Bandung, 2006. Page. 17.
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and economic developments in specific generally. Again that: the minimum wage 
policy is intended as a safeguard against workers or new workers with little 
education, no experience, years of under 1 year and single or not married. The aim 
is to prevent employers from abusing their positions as rewarder, in giving wages 
to new workers or workers who come to work.6

Besides, most politically principles in the minimum wage policy is an effort to 
realize a decent income for workers / laborers, taking into account the increase in 
the welfare of workers / laborers without ignoring the increased productivity and 
the company’s progress and economic developments in specific generally. Again 
that the minimum wage policy is intended as a safeguard against the workers / labor 
with low education, no experience, years of under 1 (one) year, and single / not 
married. The aim is to prevent abuses as rewarder employers in providing wages to 
workers / laborers who are new to work.

In the execution of payment of the minimum wage is technically based on the 
Regulation of the Minister of Manpower and Transmigration No. 7 of 2013 
concerning Minimum Wage.

Article 1 paragraph 2 of Regulation of the Minister of Manpower and Transmigration 
No. 7 of 2013 concerning Minimum Wage explained that: referred to as UMP is the 
lowest monthly wage consists of basic salary including fixed allowances established 
by the Governor as a safety net that applies to the entire county or city in one 
province. Thus, it can be seen that the UMP is the lowest monthly wage consists of 
basic salary, including benefits remain.7

Article 94 of Law No.13 of 2003 on Employment says that the basic wage at least 
75% of the basic salary and fixed allowance. Fixed allowances are payments to 
workers who carried out regularly and is not associated with the presence of workers 
or certain of achievement. Thus, elements of the fixed allowance are:8

a.  Payments from the employer to the worker;
b.  Carried out regularly;
c.  Not associated with the presence of workers or achievement
     achievement of certain work.

Under these provisions, employers are prohibited from paying wages tranquility 
of the UMP. Payment of wages below the minimum wage can be categorized as a 
felony and liable to imprisonment for a minimum of 1 (one) year and a maximum 
of four (4) years and / or a fine of Rp. 100,000,000.00 (one hundred million rupiah) 
and Rp. 400.000.000.00, - (four hundred million).

Article 3 of the Decree of the Minister of Manpower and Transmigration No. Kep 
231 / MEN / 2003 Year 2003 on Procedures for Suspension of Implementation of 
Minimum Wages explained that if the employer is not able to pay the minimum 
wage, the employer or company can apply for the suspension of the UMP to the 
governor, through intsitutions is responsible for workers, not later than 10 days 
before the effective date of the UMP. The Governor may grant approval or rejection 
of the application.

6 Eko Wahyudi, et.all. “Hukum Ketenagakerjaan”,Sinar Grafika,Jakarta,2016, Page. 129
7 Op.Cit.
8 Op.Cit.
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b.  Globalization and Economic

It is inevitable in the fact that there was, for many years the Indonesian nation 
continues to depend on other countries with the development of the global economy. 
This condition would be very bad if the growth of the world economy slumped, so 
it will affect the economic growth in Indonesia.

The definition of Globalization according to Adi Sulistiyono is that:

Globalization is order all corners of the world who live in a habitat that is 
incompressible or fused transparent indefinitely intertwined (linkage) and 
interdependence (inter-depedence) due to the advancement of science progressive 
(especially in the field of information technology), the current interventions 
ideology or due to economic motives engineered mastery through an international 
treaty agreements.9

Economic globalization means integration of the economies of many countries 
into one as though without being restricted by the country’s sovereignty. One 
characteristic of the business the most dominant in the economic globalization 
is its fast moving, both transactions and the movement of the flow of goods and 
capital. This affects also the various regulations in the field of business and quickly 
changing.10

After seeing the rapid pace of globalization of the economy at the macro and micro 
level, in order to obtain an treatments or formulation of the concept of solution-
which leads to reform economic law is most suitable for Indonesia in the era of 
globalization, then find the root of the problem is a “disease”, a mismatch ideals 
with the reality of globalization is the first condition to be met. This invention is 
directed at the root causes of the major problems faced by developing countries 
in dealing with the demands of the world community to liberalize the economic 
system.11

A shared concern is a new form of exploitation, namely by financially driven 
economies towards good producing economies. The first group led by the United 
States which has enormous power to manipulate other forms of financial transactions 
that are apparent in the sense of contributing to the welfare of the real productive 
society. This happens because of the money and other financial assets which each 
traded as a commodity.12

However, financial sector has never been and will never be the last to do with the 
real sector. Therefore, the existence of the financial sector in the form of financial 
instruments and institutions that sustain it and can not stand any sophisticated alone. 
With refer to this sector, the financial sector in turn is a facilitator for real. If sector 
in fact is these two sectors have experienced previous relationship, then mankind 
just waiting for the destruction of civilization or at least live in an artificial glamor 
consequences. Then with all of that, if mankind wants to avoid this catastrophic 
disaster, we would not have started to be more and more earnestly seek a new order 
back put the financial sector on its essential functions.13

9  Adi Sulistiyono, “Bahan Kuliah Globalisasi dan Politik Hukum”, Dosen UNS ,tt, Page. 4
10  Syprianus Aristeus,: “Peluang Industri dan Perdagangan Indonesia Dalam Pelaksanaan Masyarakat Ekonomi 

ASEAN”, Jurnal Rechts Vinding, Media Pembinaan Hukum Nasional, Volume 3 Nomor 2, Agustus 2014, Page. 
146.

11  Adi Sulistiyono, Op.Cit., Page. 13.
12  Ibid, Page.14.
13  Loc.Cit.
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Economic globalization is an economic activity increased world equipped with 
advanced science and technology, resulting in all the activities of the open world of 
free and facilitate all activities that affect the well-being of the countries which have 
the power of technology and human resources to be able to follow its development 
in accordance needs activity.

c.  Globalization Management Employees of Human Resources

The development of science and technology is more advanced and open as a result 
of globalization today requires human resource capacity of independent and creative 
and have the ability to speak and technology is strong, so it will be able to face all 
challenges and progress in the future better, so that the desired objectives will be 
achieved by the country itself.

Global human resources management to discuss some key points are: 14

a. The challenges of human resources management in international business;
b. Many differences exist between countries that affect the global human resource 

management;
c. Methods for preparing and assigning personnel (staff);
d. Various issues concerning compensation, incentive and motivation;
e. Various cases of human resource management is happening in the world, which 

can be used as a bench mark;
f. And others

CHAPTER III
CONCLUSIONS AND RECOMMENDATIONS

A. Conclusion
Based on the discussion of the previous chapters, while the conclusion of the writing of this 
paper are as follows:

1.   Employment Law Perspective in creating a minimum wage system to increase welfare 
workers need to do the Government’s policy for minimum wage workers in order 
to achieve the objectives of the Republic of Indonesia as stated in the Preamble of 
the Constitution 1945. Every worker or workers are entitled to wages in accordance 
humanity so as to achieve the purpose of economic activity is carried out.

Provisions governing Wage Fixing policy has been regulated in Law Number 13 of 2003 
on Labour and the Minister of Manpower and Transmigration No. 7 of 2013 concerning 
Minimum Wage.

Wages must be paid by the Company are: Minimum Wage, Overtime Wages, wages 
do not come to work because of absent, wages do not come to work because of leave, 
wages do not work due to illness, forms and methods of payment of wages, wages for 
severance calculations and so forth.

Wage Payment Systems performed in several companies not in accordance with the 
provisions of the applicable employment law, it is apparent in the fact still frequent 
demonstrations of workers as a result of payment of wages the company policy has not 
been implemented to the fullest.

14 Umar Hasan, “Manajemen Hubungan  Industrial”, Jelajah Nusa,Tangerang,2013, Page. 155.
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2.  Impact of the standard-setting policy payout minimum wage for companies amid 
the influence of the challenges of globalization is the wages paid by the company is 
not in accordance with the needs of the worker / laborer company and state objectives 
have not been achieved, the necessary regulation of government capable of overcoming 
any existing problems with respect to the necessary conditions of employment that can 
provide legal protection to workers and companies which is an important issue in the 
world of employment.

Payment of wages in relation to globalization is not in accordance with the needs of a 
viable, it needs to be supported by human resources which has the ability of science 
and technology so that the objectives of the state and welfare improvement in economic 
activity can be realized according to expectations.

Thus the purpose of determining the minimum wage, namely:
a. Concerned with the significance and role of labor (workers) as a creative sub-system 

in a working system.
b. Protecting the working group of the wage system is very low and that the situation 

is materially less than satisfactory.
c. Encouraging possibility given wages in accordance with the value of the work 

performed each worker.
d. Ensuring secured tranquility or peace in work organization or company.
e. Ensuring the urge improvement in their standard of living normally.
f. Suggestions

In connection with the above conclusion, from the writing of this paper author suggested 
that;
1.  Government Perspective Policy in Employment Law, especially in the wage 

payment system for the company’s workers continue to be protected to the maximum 
and supervision of the implementation of the legislation is improved, because in 
reality there are many companies that provide wages to workers in accordance with 
applicable laws and regulations, so that welfare workers have not been reached and 
the destination country has not materialized;

2.   Impact of Government Policy in the minimum wage payment system is needed to 
ensure legal certainty and the protection of workers against the company, suggested 
the existence of special training that supported the cooperation of all parties to 
increase human resource capacity in the face of the current global world in which 
the ability of human resources there is still less expertise than other countries that 
are more advanced.
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LEGAL PROTECTION OF INTELLECTUAL PROPERTY RIGHT 
BASED OF PANCASILA JUSTICE IN SMEs CULINARY SECTOR1
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ABSTRACT
The Unitary State of Republic Indonesia (USRI) is an rich state about culture and it has special 
food in every regional. SMEs as begining of the chain of culinary business saw and playing 
potential of economy from that business food. The strategic position of SMEs is important and 
must get legal protection of IPR. In this globalization era with developing technologies and 
information fastly being complicated of IPR regime still is not bring the justice. Basic of that, 
this paper is created with expectation of the legal protection of IPR can bring justice for SMEs 
culinary sektor based of Pancasila Justice.
Keyword: legal protection, intellectual property rights, SMEs, Pancasila justice

PRELIMINARY 
It is all Indonesian people grateful for the presence of God Almighty the Unitary Republic of 
Republic of Indonesia is endowed of wealth natural resources and rich culture of people. The 
results of wealth is the otherside is so many traditional food that make attraction for domestic 
and foreign tourists.

Tourism business with culinary subsector nowadays has become a major sector in many 
countries3. In Indonesia, culinary business is one of the creative economic sector, such as herbal 
drinks (jamu)4 with diffrent varian and benefit. Tea, coffee and many others, food and with some 
technology can be wrapped so so it can be stored for some time.

The names of famous food became the icon of a region, even has branches in several cities. 
Yogyakarta culinary5 such as: Gudeg Kering and Gudeg Kaleng, Bakpia Pathok, Yangko, Geplak 
Bantul, Salak Pondoh, Sate Klathak at Imogiri Bantul, Oseng-Oseng Mercon, and Cenil. Then 
Surakarta culinary (well known with Solo, and Solo The Spirit of Java) such as: Nasi Liwet 
Wongso Lemu, Srabi Notosuman, Soto Gading, Sambal Tumpang, Cabuk Rambak, Tahok, 
Tengkleng Bu Edi, Selat Segar Mbak Lies, Sate Kere Yu Rebi, Gudeg Ceker Margoyudan Bu 

1 This paper was written within based of the International Conference and Call for Papers Faculty of Law Sebelas 
Maret University Surakarta with theme "The Administration of Justice" held on 19-20 November 2016 at The 
Alana Hotel Solo

2  Student of Doctoral Programm of Sebelas Maret University Surakarta. 
3 Naisbitt says tourism is the biggest maker of money and the strongest sectors in the global economy.  Naruddin 

Dalimunthe, Partisipasi Masyarakat dalam Pengembangan Potensi Bahari Pantai Cermin Kabupaten Serdang 
Bedagai, Tesis, Sekolah Pasca Sarjana Universitas Sumatera Utara, Medan, 2007, p. 2.

4 Herbal medicine industry in 2014 sale Rp 15 trilion, and in 2015 amounted to Rp 20 trilion. Based on data 
from Ministry of Industry contain 1.160 herbal medicine industry in Indonesia that consist of 16 large herbal 
medicine industry and 1.144 small industry and medium industry that absorb 15 million workers. To export 
herbal medicine in 2013 some 4,97 million dollar AS and in 2014 about 6,61 million dollar AS. Jamu Berpotensi 
di Pasar Ekspor, Kompas 17 Januari 2015.

5 http://katalogkuliner.com/2016/01/daftar-oleh-oleh-jajanan-dan-makanan-favorit-khas-yogyakarta-
bagian-1.html, accessed 7 Nopember 2016 at 16.30 WIB.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 489

Kasno, Galabo Solo, Susu Shi Jack6. Then Bandung famous of culinary such as Pisang Molen 
(Kartika Sari, Prima Rasa, Mayasari), Brownies, Peuyeum (Tape Singkong), Keripik Pedas 
Ma’Icih and Keripik Karuhun, Martabak Manis, Oncom, Cireng, Bandrek, Combro, and Misro. 
Then Jakarta has famous culinary  such as kerak telor, Bubur Ayam Jakarta, Makasar famous of 
Coto Makasar, then Seafood Pekalongan, Talas Bogor, Soto Seger Mbok Giyem and Marning 
from Boyolali.

The revenue and earnings potential of culinary business is big enough. Illustration, research from 
Wahyu Wedi Aningrum7 title “Kelayakan Investasi Pembukaan Cabang Rumah Makan Soto 
Banjar Nyaman Banar di Kabupaten Kutai Kartanegara”, the income of Soto Banjar Nyaman 
Banar as follows:

Tabel List of Income Soto Banjar Nyaman Banar

No Business Location
Turn over per year 
(in million rupiahs) Information

2012 2013 2014
1 Kantor Partai PKS 

M. Yamin Street
333 - - Only operate in 2012 (for 8 

months then move of business 
to  Kadrie Oening Street)

2 Kadrie Oening 
Street

177 637 796 Operational since September 
2012 

3 Komplek Stadion 
GOR Segiri

- 530 637 Operational since Januari 
2013 

4 M. Yamin Street - - 583 Operational since Februari 
2014

SMEs8 is business that exist as the largest group in the chain of economics. SMEs is a business 
that is able to expand of employment andprovide economic services widely to society, and can 
distribute and improve household income, economic growth and realizing national stability9.

In globalization era, participating of Indonesia with join on The World Trade Organization 
(WTO) with ratification Law No. 7 Year 1994 on validation Agreement Establishing The 
World Trade Organization, presence of ASEAN Free Trade Area (AFTA), ASEAN-China 

6  http://tempatwisataseru.com/wisata-kuliner-solo/, accessed 7 Nopember 2016 at 16.30 WIB. Also see 
Yolanda Intan Permata, Manajemen Pengembangan Wisata Kuliner di Gladag Langen Bogan Surakarta, 
Tugas Akhir DIII Usaha Perjalanan Wisata Fakultas Sastra dan Seni Rupa UNS, Surakarta, 2011, p. 50-65

7 Wahyu Wedi Aningrum, “Analisis Kelayakan Investasi Pembukaan Cabang Rumah Makan Soto Banjar Nyaman 
Banar di Kabupaten Kutai Kartanegara”, eJournal Ilmu Administrasi Bisnis, Volume 3 Nomor 2, 2015, Fakultas 
Ilmu Sosial dan Ilmu Politik Universitas Mulawarman, 2015, p. 322.

8 Some definitions in Law No. 20 Year 2008 of Micro, Small and Medium Enterprises are: 1. Micro Enterprises 
is an productive enterprises that belonging to individually and /or entities that meet the criteria of individual 
businesses Micro that was regulated this Law. 2. Small Entreprises is an economic enterprises productively that 
stand-alone, conducted by individually or business entity that is not a subsidiary or branch of the company is 
not owned, controlled, or be a part either directly or indirectly from or Medium Enterprises Large Enterprises 
that meet Small Business criteria referred to in this Law. 3. Medium Enterprises is economic productive 
enterprises that stand-alone, conducted by an individual or business entity that is not subsidiaries or branches 
of companies owned, controlled, or be a part either directly or indirectly by the Small Enterprises or Large 
Enterprises with amount of wealth or annual net sales revenue as stipulated in this Law. 4. Large Enterprises 
is economic productive enterprises activity that conducted by enterprises with total net assets or annual sales 
greater than Medium Enterprises, which includes of state-owned enterprises or private, joint ventures, and 
foreign enterprises conducting economic activities in Indonesia.

9 Furthermore, SMEs are one of the main pillars of the national economic must get main opportunity, support, 
protection and developing of the broadest as a form of partisanship firmly of  people's economic business 
groups, without ignore the role of Large Enterprises and SOEs. See Explanation of Law 20 Year 2008 on Micro, 
Small and Medium Enterprises.
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Free Trade Area (ACFTA), and various international trade agreement further more challenge 
and open all opportunity for SMEs to growt or die. Although, any various constrain  faced 
SMEs, especially on culinary sector like capital10, healthy or food safety11, low productivity, 
Limited access to productive resources such as capital, technology, information and market, 
low quality of human resources and business climate not support optimally12.

Violation of IPR by SMEs culinary sector are experienced by SMEs or medium or big 
entrepreneur acording to author, rarely to commercial court. This is because violations 
mostly have done by micro entrepeneur that still weakness of economy. Violation will 
appear when entrepeneur or businessman SMEs culinary sector has had alot of costumers 
and income, name (brand) were replicated by the others. Then violation of trade secret when 
former employee out and didn’t work again. Then they set up a similar business so cause any 
customers didn’t have any buyer then slowly get insolvent.

Law position as a means of legal protection of IPR for SMEs culinary sector has been correct 
remembering law has an power to do that13. Because of that, law will able to giving justice, 
legal certainty, and expendiency when all doing the job. In fact that Pancasila is the source of 
all sources of law and SMEs sector is the  exsistest play in integral part of national economic 
and the true economic face  of people and weakly are gotten stroms of globalization and 
information technology so much important to explain with this paper.

C. Issues
Based of exposure can be formulated as follows:

1. What is the urgency of IPR legal protection based of Pancasila in SMEs culinary 
sector?

2. How is the model of legal protection of IPR in SMES culinary sector based of 
Pancasila?

D. Discussion
1. Legal Protection of IPR Based Pancasila Justice 

Pancasila on a wider scale is a legal system that based on and guided also inspired by the 
philosophy values that aims legal system in Indonesia better than future so can satisfied 
to all because legal system based Pancasila is openly so can accomodate all aspirations 

10  For small enterpreneur and cooperatives was still difficult to obtained loans from the Bank that prefers gave 
credit to big employers. Tiktik Sartika Partomo dan Abd. Rachman Soejoedono, Ekonomi Skala Kecil Menengah 
& Koperasi, Ghalia Indonesia, 2002, p. 24 in Marlon Henrikus Simanjorang, Perlindungan Hukum Usaha Kecil 
Menengah dan Alternatif Pemecahannya (Penelitian di Kota Medan), Tesis, Sekolah Pascasarjana Universitas 
Sumatera Utara, Medan, 2007. Further, he said that it causes people are not being able to use banking services 
to expand its business, so for small enterpreneur can not grow or dead. Tulus Tambunan, Globalisasi Ekonomi, 
Usaha Kecil dan Menengah Indonesia, Makalah, , LP3E-Kadin Indonesia, 2001, Jakarta, hlm. 2 in Ibid.

11  Riset Institute of McKinsey & Co in 2011 remember, consumers more pay attention and having awareness of 
the health and food safety. Nielsen also says, consumers always pay attention place and type of product that 
purchased. Some 37 percent of consumers say, the place and product are purchased have significantly effect, 50 
percent consider quitely, and 13 percent say small influence. Menjaga Pasar Rakyat, Kompas 27 Juli 2015.

12  H. Paskah Suzetta, Perencanaan Nasional Pengembangan Usaha Mikro, Kecil dan Menengah, delivered in the 
event of Akselerasi Pengembangan UMKM di Daerah, Jakarta, 20 Februari 2008 in Ade Komarudin, Politik 
Hukum Integratif UMKM: Kebijakan Negara Membuat UMKM Maju dan Berdaya Saing, RM BOOKS PT. 
Wahana Semesta Intermedia, Jakarta, tanpa tahun, p. 4.

13  Nevertheless, there are some of that must be considered, on of which is the law must be accessible and so far 
as possible intelligible, clear and predictable. Lord Bingham, “The Rule of Law”, The Cambridge Law Journal, 
Vol. 66 No. 1, Mar 2007, p. 69
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of growing internationally with globalization, should be addaptive so can adaptation of 
personality being nation of Indonesia14. According to Teguh Prasetyo dan Arie Purnomo 
Sidi15, the values of Pancasila development of law consist of: Deity Values, Human 
Values, Unity Values, Democracy Values, and Social Justice Values.

Article 2 Law No. 12 Year 2011 on The Establishment Regulation of Legislation 
expressly said that Pancasila is the source of all laws of the contry.

Thus are confirmed by16:

“The integration of the basic values of Pancasila is the basis for not only the philosophical 
validity but also as scientific and constitutional consequences that maintain that all legal 
products in Indonesia must be based on Pancasila and the Indonesian Constitution of 
1945.”

The values of Pancasila as the source of  all sources of law that consist of: Belief in One 
God, just and civilized humanity, the unity of Indonesia, Democracy, led by the inner 
wisdom of deliberations of representatives, and social justice for all Indonesian people. 
By the five elements, if it was enforced together will make the aims of law are reached 
by them who bring justice to all parties.

This is because every element of the five precepts is an manifestation of values   of 
Indonesian nation that became the foundations of the constitution of the Indonesian 
nation. For the explanation as follows:

First, implementation sila Belief in the One and Only One God basically for SMEs of 
culinary sector’s activity, so all of activities will be present God in all those activities. 
Suppose that, based of Islam when business let be honest, careful (See QS. Al Baqarah 
2: 282), fair (QS. Al An’aam 6:152; QS. Asy Syu’araa’ 26: 181), sincerity, patience, and 
good faith (QS. An Nisaa’ 4: 29). So, when people cook and serve food to consumers 
from start to finish with the best. Cooking vegetables and fruits also beverage, all the 
best, healthy, halal, and obtain by the good way. Because from start and good ntentions 
will produce something good and barokah. No effort or intent to cheat, dropping rivals 
to get customers. All because of the wealth of our mine is loan from Allah SWT, 
supervised all behaviour and must carefully to manage it.  Also mechanism of zakat, 
infak and sodaqoh and sincere that taught from sharia and by workings of God also 
promote of business based sharia..

Second, implementation of humanitarian principle of fair and civilized. In many sector 
of culinary alot of people market, bazaar, and sold on the street are often problematic in 
funding and when enforcement of effort. The values of the other with respect to second 
sila  can be implemented for example:
a. make rules and enforce them proportionalityof company working hour, tke a rest 

of employees, pray time, family, dan interaction with society, then salary based 
of performance and relationship between enterpreneur and workers as partners 
humanity;

b. funding, education and training for micro business or individually in business were 
conducted by central government, local government as well as SOE - LOE as form 
of corporate social responsibility;

14  Teguh Prasetyo, Hukum dan Sistem Hukum Berdasarkan Pancasila, Media Perkasa, Yogyakarta, 2013, p. 113.
15  Teguh Prasetyo dan Arie Purnomosidi, Membangun Hukum Berdasarkan Pancasila, Nusa Media, Bandung, 

2014, p. 156.
16  Didik Miroharjo and Suhaedi, “Strengthening the Indonesian Money Laundering Regime through Embodying 

the Pancasila Principles”, International Journal of Humanities and Social Science, Vol. 5, No. 5, May, 2015, p. 
175. See also Ade Komarudin, Op.,Cit, p. 5.
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c. participating in humanitarian activities and concern which in this case may bring 
the consumer with SMEs also introduces and invites SMEs to the community to 
care for others; and

d. uphold the company’s business ethics do not always give priority in profit oriented 
and priority benefits for company, but also to harmonize the  society interests, 
government and environment.

The third implementation of the principle of unity of Indonesia. For SMEs culinary 
sector in the operations to contribute and support government policies pro-people, 
participate in being a pioneer of law-abiding example obedient to pay tax for local 
governments and related agencies granting licenses SMEs integrated, effective and 
efficient and for ministries, central government and regions and related agencies to 
create a data base of unified qualifying SMEs every region in Indonesia and up to date 
through the printed media distributed in various tourist destinations in the region and 
in the tourism department, department of cooperatives and SMEs, the municipality or 
district as well as on the official page belongs the ministry in charge of tourism and 
SMEs. This is to facilitate the supervision and oversight in order to avoid SMEs are 
“sick” and “problematic” in order to be restored or addressed so as not to harm the 
community. In addition to inviting the Chamber of Commerce and Industry (Kadin) 
to co-promote SMEs in the region and coordinate with local governments and related 
agencies and the central government and the ministry in charge of tourism, cooperatives 
and SMEs and the Central Statistics Agency (BPS) as the database reference.

Fourth, implementation of sila populist, led by the inner wisdom of deliberations 
representative. Implementation of this principle emphasizes leadership in the body of 
SMEs, both at micro, small and medium enterprises in every business in the culinary 
sector. Human resource management with a leader who has the vision and mission of 
strong leadership with strong character also becomes important in business continuity. 
Humanist approach, partnerships are not reposition the owner is the ruler of a free treat 
employees will make the work place comfortable and both employees and employers 
are not comfortable to work affecting the productivity of the business, to be down 
and muddled. The tradition of passing effort hereditary usually carried out by SMEs, 
especially in the culinary sector if it is not matched with the extensive knowledge and 
awareness to innovate and develop the business will make its bid to compete. Then when 
there is a dispute should promote consensus with the paradigm of win-win solution. 
This is to support business continuity because when there is a dispute in their place of 
business and get a lawsuit in court, although eventually won, the kindship break and 
damaged the harmonious relationship.

Fifth, Implementation of social justice for all Indonesian people. SMEs of culinary 
sector, extraction of justice value basis of Pancasila can be  dipraktekkan dalam hal 
memperlakukan karyawan secara adil dan proporsional sesuai tugas dan fungsinya 
dalam perusahaan. Bagi pemerintah dapat mempermudah akses perizinan dan pelatihan. 
Bagi BUMN terutama bank-bank pemerintah dapat mempermudah akses dana terutama 
kredit lunak atau tanpa agunan dengan pengawasan yang ketat yang mengedepankan 
renegosiasi dan ikhtikad baik dalam menyelesaikan kredit. Bagi Usaha Kecil dan Usaha 
Menengah sektor kuliner yang sudah mempunyai branding atau namanya sudah dikenal 
di masyarakat dapat beralih pada waralaba dan pendaftaran merek. Di mana perjanjian 
waralaba dan sertifikat merek tersebut dapat dijadikan agunan di bank ketika akan 
mengajukan kredit.

The function of law is protect of human interest. In order of human interest are protected, 
the rule of law should be implemented. Implementation  law can take place as normal, 
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peaceful, but can not being that function because of lawlessness. In this case when 
law has been breached it should be enforced. Through the enforcement of law is made 
law real. In upholding the law, there are three elements that are always considered, 
namely: the rule of law (rechtssicherheit), expediency (zweckmässigkeit), and fairness 
(gerechtigkeit)17.

At the normative level, legal protection of IPR SMEs culinary sector has established 
some regulations, among other:
a. Law No. 30 Year 2000 about Trade Secrets;
b. Law No. 15 Year 2001 about Brand
c. Law No. 17 Year 2007 about Long Term National Development Plan Years 2007-

2025;
d. Law No. 20 Year 2008 about Micro, Small, dan Medium Enterprises;
e. Law No. 10 Year 2009 about Tourism;
f. Law No. 18 Year 2012 about Pangan;
g. Law No. 28 Year 2014 about Copyright;
h. Law No. 33 Year 2014 about Assurance of Halal Products;
i. Government Regulation No. 50 Year 2011 about Master Plan of Tourism 

Development;
j. Government Regulation No. 17 Year 2013 about Implementation of Law No. 20 

Year 2008 on Micro, Small, and Medium Enterprises;
k. Government Regulation No. 17 Year 2015 about Food Security and Nutrition;
l. Presidential Decree No. 34 Year 2009 about Ratification Amendments to the 

Agreement Establishing the ASEAN Promotion Centre on Trade, Investment and 
Tourism;

m. Presidential Decree No 22 Year 2011 about Indonesian Tourism Promotion Board;
n. Presidential Decree No. 32 Year 2011 about Masterplan for Acceleration and 

Expansion of Indonesian Economic Development as amended by Presidential 
Decree No. 48 Year 2014.

o. Presidential Decree No. 98 Year 2014 about Licensing for Micro and Small 
Enterprises; and

p. Presidential Decree No. 6 Year 2015 about Creative Economic Agency as amended 
by Presidential Decree No. 72 Year 2015.

By Law No. 20 Year 2008 on Small, Micro, and Medium Enterprises, National 
Government with Local Government grow the business climate by establishing laws 
and policies include aspect18:
a. funding;
b. facilities and infrastructure;
c. business information;
d. pertnership;
e. business licenses;
f. business opportunities;
g. trade promotions; and
h. institutional support.

17  Sudikno Mertokusumo and A. Pitlo, Bab-Bab tentang Penemuan Hukum, Citra Aditya Bakti bekerjasama 
dengan Konsorsium Ilmu Hukum Departemen Pendidikan dan Kebudayaan dan The Asia Foundation, 
Bandung, 1993, p. 1.

18  Article 7 paragraph (1) Law No. 20 Year 2008 of Micro, Small and Medium Enterprises.
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Protection to small enterprises have a strategic values that can be seen from some 
benefits are19:
a. Creating and providing jobs through labour intensive efforts
b. As a tool of income distributionwith giving choice of business opportunity
c. Preventing urbanization by providing jobs in rural areas lead to new problems in 

urban
d. Correcting of the weakness economic developing approach.

Teguh Sulistia argue20, legal protection of SMEs is create and provide the effort of 
intensive labour (labour intensive), as a tool of distribution of income through provision 
of business oppurtunity, providing jobs in rural area, among urbanization that make 
some trouble in city and corrected the weakness found ineconomic development 
approach that emphasizes growth.

The vision of Directorate General of IPR is developing IPR system that effective and 
competitive also internationally in sustainable of national development21. Then the 
mission of Directorate General of IPR such as22:
1. giving protection, respect to creativity;
2. promote investation of technology and knowledge basist;
3. stimulate growth of working and innovative and inventif culture.
Based of that, Ministry of Law and Human Rights in this case Directorate General 
of IPR can contribute make breakthrough with giving brand policy of culinary sector. 
trough geographical indications coorporate with Tourism Ministry and Ministry of 
Concern SMEs  to participate give protection and giving stimulate to SMEs that has 
branding for joining their brand individually or collective. 

Legal protection of SMEs of culinary sector can be done from such aspect are:
a. Simplifying licensing types and coherent procedure23;
b. Provision of soft loans24;
c. There should be an obligation from medium and big enterprises become partners 

for micro and small enterprises25; and
d. Law enforcement and supervision to business - SMEs culinary sector with collecting 

data that always up to date and continously.

IPR legal protection from philosophical values that forward of econoic and moral 
individual interests. It can be collaborated with the values of Pancasila. It emphasized 
that the role and challenges of IPR system in the future are:
a. creating climate of trade and investment competitively;
b. increase technological development;
c. support developing of business world competitiveness and specific in global 

market;
d. increase of invention and innovation in domestic that export oriented and 

19  B.N. Marbun, Manajemen Pengusaha Kecil, Pustaka Birama, Jakarta, 1996, p. 24 in Marlon Henrikus 
Simanjorang, Op.,Cit.

20  Teguh Sulistia, Aspek Hukum Usaha Kecil dalam Ekonomi Kerakyatan, Padang, Andalas University Press, p. 
104-105 in Marlon Henrikus Simanjorang, Op.,Cit.

21  Anonim, Hak dan Kewajiban Pemerintah dalam Penerapan Undang-Undang No. 7/1994 tentang Ratifikasi 
TRIP’S, Direktorat Jenderal Industri Kecil Menengah Departemen Perindustrian, Jakarta, 2007, p. 22.

22  Ibid.
23  Marlon Henrikus Simanjorang, Op.,Cit.
24  Ibid.
25  Ibid.
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commercial values;;
e. promote social and cultural resources;;
f. provide international reputation for local product export that have a tradition of 

character and local culture.
The role and challenges of IPR system need to elaborated by understanding of IPR to 
preparing free market, especially in ASEAN are26:
a. Creativity: employers must change mindset of increasing production to quality.
b. Competence: employers should improving quality of human resources..
c. Adding Value: Employers are encourage create and export finished product, not 

raw product.
d. Licensing: Government are encouraged simplify business licensing.
e. Subsidies: Government should more aggressive help SMEs, especially business 

loans in term.
f. Market: Government open access market expansion, such as holding trade 

exhibitions that participating from Southeast Asian countries..
g. Infrastructure: Government must repair infrastructure to cut high cost economy..

2. The Model of Legal Protection of IPR in SMEs Culinary Sector Based  of 
Pancasila Justice
Based on previous exposure, it can be explained of model of legal protection model of 
IPR in SMEs Culinary Sector as follows:
a. Contitution of 1945 has purpose which one state create general welfare based 

Pancasila as the source of all sources law so basis of fifth Sila Pancasila must be 
laid down from formationall of regulation and implementation from public officer 
in legislative, judicial, and executive branches Pancasila’s value as guideline as 
oath of office which it aspire. Inside of Body itself in SMEs, espesially individual 
micro should be manifestation of human rights from every citizen to get good 
living. Beside rights of healthy foodis a human rights. SMEs and the other choising 
enterprise as a mean, then the state is obliged to fulfill these rights and do the best 
as state responsibility.    

b. Need of efforts from central government and local government maintain business 
climate conductiveness that without business climate conductiveness will be 
imposible for society have good purchasing power and working condition that 
any terror or demonstrations or economic slugging cause low purchasing power 
cause an crisis in businessman that impact of loss of income, employment, loss of 
domestic income for local and national generally.

c. Priority of cooperation and harmonization of coordination of cross sector tourism 
ministry, cooperation ministry and SMEs, national government until local 
government, SOE bank or privat bank on funding, optimalization  of corporate 
social responsibility empowerment of SMEs and coaching and training.

d. Invite universities increase of SMEs research with producing of quality research 
and follow up it as out put that policy of central government or local government, 
relevant ministries as well as or for enterpreneur their associations, espesially in 
culinary sector because of great economic potential  if managed correctively.

Based on the exposure can be described as follows:

The Image of Model Law of Protection of IPR in SMEs Culinary Sector Based Pancasila 
Justice Perspective

26  Koran Tempo, 13 Oktober 2014.
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-  Pancasila
 (the source of all sources of law)
 -  UUD 1945

1. Central Government
2. Local Government
3. Related Ministry 

Kementerian
4. SOE - LOE
5. SOE Bank and Privat 

Bank

Human Rights:
1. Economic rights - 

rights of earn
2. Rights of food

Business Climate 
Conductivity

Funding, easy of licencing, efficiency 
and effectivenessIPR Protection

The justice of SMEs of Culinary 
Sector based of Pancasila

E. CONCLUSION
Based of the above description can be concluded:
1. The urgency of legal protection of IPR to the SMEs culinary sector of justice of Pancasila 

because Pancasila is the source of all sources of law, and therefore basis of justice that 
serve as guideline are the values of Pancasila that implemented in everyday live of 
stakeholders.

2. The Model of legal protection of IPR in the culinary sector based of SMEs with based 
of Pancasila as the source of all sources of law that implemented in law and executive 
regulations by stakeholders especially by central government, local government, 
relevant minister, state owned enterprises and local owned enterprises, bank of state 
owned enterprises and privat also Universities in order to realizing IPR protection to 
create fairness for SMEs culinary sector based on Pancasila.
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CONSTITUTION FOOD; STUDY OF CONSTITITUTIONALITY 
PRINCIPLES OF FOOD SOVEREIGNTY IN THE INDONESIA 
CONSTITUTION 

Oleh : Jadmiko Anom1

A. PRELIMINARY
“I ask you, while Indonesian people will be harmed, calamity, havoc in the near future if the 
problem of food is not solved soon, while the food supplies of masses is a matter of life and 
death, why you are not interested in farming and forestry?... Understand, please understand, 
if we are not interested in masses food radically and revolutionary, we will be doomed….” 2

Excerpts of the speech of President Sukarno reminded the entire nation of Indonesia to take 
seriously the issue of food. How serious the issue of food, because it is not just a business 
meeting the needs of a hungry stomach, but also about the life or death of a nation. Food is 
not just a question of individual human beings, but the problem of the whole nation and even 
the universal humanitarian issues.

The issue of food for Indonesian people is the agenda that has been fought since the struggle 
for independence. Sukarno, in his speech on August 15, 1945 in front BPUPKI, is very 
clearly mentions the obligation countries (Indonesia, which will be formed), to end poverty 
and hunger of the people. Sukarno also stated that action to end poverty and hunger can 
only be implemented if the state is based on the familiar kinship and mutual cooperation, as 
Sukarno’s speech in front of BPUPKI following:

“….What for we make grondwet, what good is it if it can not fill the stomach of people 
who want to die of starvation. Grondwet containing “Droits de I’homme et du citoyen”, it 
can not eliminate the hunger of the poor people are going to starve to death. So therefore, if 
we really want to base our country to understand brotherhood, understanding mutual help, 
understanding mutual cooperation and social justice, Away with each individualism and 
liberalism from him.”3

As an independent and sovereign country, Indonesia must have Constitution. But the 
Constitution which acts as a positive constitution means nothing if it does not contain 
guarantees food needs of the poor which are starving, and not built on the principle of social 
justice as a normative constitutional. It means that the problems of poverty and hunger is not 
only a question of fulfilling the needs of the belly of hunger, but also the issue of the process 
or how the food needs of the people of Indonesia are provided. The process of food needs 
that must be based on principles of kinship, mutual assistance, and social justice. Guarantee 
protection of the right to food and the principles of social justice is an ideal value that serves 

1  Lecturer at Law Faculty of Sebelas Maret University and Doctoral Student of PPS Law Study of Sebelas Maret 
University

2  This quote is partly the sentence pronounced by President Sukarno, in 1952 in Bogor, when laying the 
first stone of the Faculty of Agriculture, University of Indonesia, which is the forerunner of the Bogor 
Agricultural Institute (IPB). At the time of President Sukarno has reminded us all of the things that is very 
important, that agriculture is a problem of the state and nation. Disclosed is also that the problem of food 
security is a matter of life and death that if ignored then we will be doomed. See, Khudori, Import of Food 
and Farmers' Right to Life, National Journal, February 1, 2008

3  Sukarno’s speech on August 15, 1945 in BPUPKI, based on the script compiled by RM. A.B. Kusuma, 
enactment of Act of 1945, the Agency Publisher Faculty of Law, University of Indonesia, Jakarta, in 2004 
terms. 352



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 499

as the soul of the Constitution which protects the right to food of citizens from the threat and 
understand the individualistic liberalism.

But in the fact that a Constitution as a positive man-made constitution essentially have a 
limitation, imperfect and full of shortcomings. These limitations are shown in the gap or 
lack of clarity, lack and insufficiencies in drafting the norms into the formulation. Drafting 
the norm in the formulation of the article or clause in the text of the positive constitution 
(enurable constitution) which will always be faced with the limitations of the meaning of a 
series of words or sentences contained, with the idea of law or the underlying value. That is, 
it is not every idea of law or the ideals contained in any notion of normative constitution can 
be contained in one or more sentences that are formulated in the articles of the Constitution 
positive.

Legal Gap of food constitution occurs when clearly guaranteed protection of the right to 
food in 1945, making food policy in Indonesia has lost orientation. Gap in 1945 as a positive 
constitution of capacity to an unjust state policies, as stated in various forms of legislation. 
Unfortunately even countries often became perpetrators of injustice against the practice. 
Using powers contained in various laws and regulations, the state actually facilitate or 
legitimize the oppression of farmers.

The government’s policy is very side with the big companies (and foreign) who defeated 
national agricultural community. As example, Law No. 4/2004 on Water Resources, 
regulation 36 and 65/2006, Law No. 18/2003 About Plantation, and the latest Law 25/2007 
on Investment. With the ease of this regulation, privatization efforts toward monopoly 
or cartel in the food sector more open. It is getting worse with no seriously pursued the 
development of cooperatives and SMEs in the production, distribution and consumption in 
the food sector.

Poverty, conversion and reduction of agricultural land, the lack of incentives from the 
state, foreign domination in the marketing of food upstream to downstream, environmental 
degradation, lack of access to farmers’ participation in public policy, and a mastery of low 
technology are the result of the failure of the state ensure the protection of the right to food. 
The impact of those is food crisis which are appearing every year as a form of government 
failure to ensure the right food for the people. An irony for an agricultural country whose 
land is fertile and “gemah ripah jinawi”, but most of the people are not able to meet food 
needs.

Globalization and institutionalization of WTO become a conspiracy and vehicle for 
developed countries, international finance institution (IFI’s), and trans-national corporation 
(TNC) to meet the desires of their liberalism and capitalism. Constitutionality through 
various packages deregulation policies related to the trade system is a form of policies that 
exploit farmers. Constitutionality and legislation agenda of the WTO is a strategy libelisme 
/ capitalism to dominate the market (food) by a foreign national. It has made poverty for 
farmers. Normative constitution becomes alienated from the values of social justice held and 
believed by the people, it has become the state ideology: Pancasila.

The gap between the idea of law (rechtsidee) or the value contained in the formulation of 
normative constitution positive as stated in the constitution, it must be resolved by putting 
the values of this ideal as normative control instruments. Guarantee the protection of the 
right to food a state based on the principles of justice as conceived in the concept of food 
sovereignty should be a positive value that animates the Indonesian constitution. Because it 
requires a strategy constitutionality to the principles of food sovereignty to bring back the 
values of social justice in the food sector as the idea of constitutionalism, which on the one 
hand to organize the state power and the other side of the food guarantee protection of rights 
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of citizens. So, it can serve as a normative constitution for the fulfillment of national food 
sovereignty.

The above conditions have resulted that Indonesia is not sovereign food. Because it 
requires a strategy to reinforce national food sovereignty using constitutional instruments. 
Constitutionality food values as contained in the principles of food sovereignty is the 
judicial approach to address the legal gap in food policy in Indonesia. This paper intends to 
explore ideas related to legal principles in Constitutionality principles of food sovereignty. 
Furthermore, exploring the model of constitutionality of food sovereign principles into the 
legal system in Indonesia.

B. Literature Review
1. Constitution and Constitutionalism 

In Latin, the term constitution is a combination of two words, namely cume and statuere. 
Contitutio singular meaning set something together with the plural form constitusiones 
which means everything is predetermined. Lexical definition, the constitution according 
to the dictionary laws Oxford Dictionary of Law, stated that the “constitution” is defined 
as the rules and practices that Determine the composition and functions of the organs 
of the central and local government in a state and Regulate the relationship betwen 
indvidual and the state.4 From the definition above, it can be stated that the constitution 
is the written rule and concerns the practices or activities in the state governance 
(ongeschreven constitutie or Unwritten constitution).

Brian Thompson stated that the Constitution is “... a constitution is a document the 
which contains the rules for the operation of an arganization”. The word “constitution” 
is derived from the French language, which is “constituir” which means “form”.5 It 
means to form a country. So that the constitution implies as the beginning of everything 
is the principal regulations concerning the joints of the first to establish a large building 
called the state.6 Adnan Buyung Nasution said that the constitution is the highest in 
the state rules that must be obeyed both by the holders of power in the state and by any 
citizen. Regarding the role of the constitution in the country, C. F. Strong likens the 
human body and the constitution as well as the state as a political body organs of the 
body. Organ will work in harmony if the body in a healthy state and vice versa. State or 
political bodies will work in accordance with the functions set out in the constitution.7 
Based on the understanding and role of the constitution in the said country, the meaning 
of the concept of constitutionalism is the concept of the supremacy of the constitution.

The essence of the constitution is the law which is considered as the highest level. 
Therefore, the aim of the constitution as the supreme law is to achieve and realize the 
goal of the highest law. The highest purpose the are: justice, order, and the embodiment 
of ideals like freedom or liberty and the prosperity and well-being (prosperity and 
welfare) along, as defined as the purpose of the state by the founders of the state (the 
founding leaders) or the framers of the Constitution (the framers of the constitution).8

Louis Henkin said that constitutionalism has the following elements: (1) government 
according to the constitution; (2) separation of po-wer; (3) sovereignty of the people and 

4  Oxford Dictionary of Law, Fifth Edition, Oxford Univesity Press, 2003, hal. 108.
5  Wiryono Prodjodikoro, 1989, Azas-azas Hukum Tata Negara Indonesia, Jakarta, Dian Rakyat, hal. 10.
6  C. A. J. M. Kortman, dalam Taufiqurrohman Syahuri, 2004, Hukum Konstitusi. Proses dan Prosedur Perubahan 

UUD di Indonesia 1945 – 2002, Jakarta, Ghalia Indonesia, hal. 29.
7  Ibid, hal. 12
8 Jimly Asshiddiqie, 2010, Konstitusi Ekonomi, PT Kompas Media Nusantara, Jakarta, hal. 8.
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democratic government; (4) constitutional review; (5) independent judiciary; (6) limited 
government subject to a bill of individual rights; (7) controlling the police; (8) civilian 
control of the military; and (9) no state power, or very limited and strictly circumscribed 
state power, to suspend the operation of some parts of, or the entire, constitution.9

Nine elements of the constitution can be grouped into two related to the functioning of 
the constitution as follows:
1) restricting the power of government or authorities in the country. Limitation of 

power that includes two things: the content and timing of implementation of power 
control. Content restrictions of power implies that the Constitution specified duties 
and authority of state institutions. Content restrictions of power implies that the 
Constitution specified duties and authority of state institutions.

2) Dividing a power in the country between branches of state power (especially the 
legislative, executive and judicial) to realize a system of checks and balances in the 
administration of the state.

2. Human Rights, Citizen Rights and Right to Food

Normative definition of Human Rights (HAM) is a set of rights inherent in the nature and 
existence of every human being as a creature of God Almighty and it is His grace that 
must be respected, upheld and protected by the State, Law, Government, and everyone 
for the respect and protection of human dignity.10 Artinya, yang dimaksud sebagai hak 
asasi manusia adalah hak yang melekat pada diri setiap pribadi manusia. It means that 
as a human right is a right inherent in every human person. Human Rights are universal 
rights possessed by human beings solely because of his position as a human being.

This view implies that characteristics such as race, sex, religion, social status and 
citizenship are irrelevant to question whether a person has or has not human rights. This 
implies that these rights can be implemented around the world. One special characteristic 
of the human rights that apply right now is that it is an international right. Compliance 
with the similar rights that have been seen as objects of attention and international legal 
action.11

The right to food is a human right for all people to get food in sufficient quantity and 
quality to run the essence and dignity as human beings. There should be no one else 
can suffer from hunger and/or malnutrition or even die because they can not eat. There 
should be no one else can be or can put people into hunger and / or malnutrition. Food 
is the most basic needs (primary) in human life, because the right to food is a minimum 
prerequisite for the fulfillment of the right to life which is the basis for the fulfillment of 
human rights of others.12 The human rights others arise after the fulfillment of the right 
to life and the right to food is a minimum prerequisite for the fulfillment of the right to 
life.

Once the importance of the right to food, the state/government should provide 
guarantees fulfilment as a form of state responsibility and the constitutional obligation. 

9  Henkin, Louis., 2000, "Elements of Constitutionalism." Unpublished Manuscript.
10  Lihat Pasal 1 angka 1 UU No. 39 Tahun 1999 tentang Hak Asasi Manusia, dan UU No. 26 Tahun 2000 tentang 

Pengadilan Hak Asasi Manusia.
11  James W. Nickel, Making Sense of Human Rights Philosophical Reflection on the Universal Declaration of 

Human Rights, Alih bahasa: Titi S. Dan Eddy Arini, Jakarta: Gramedia, 1996, hlm. 10. 
12 Hak hidup dalam Universal Declaration of Human Rights di formulasikan pada Pasal 1, yang dengan demikian 

dapat ditafsirkan secara sistematis bahwa keberadaan hak hidup adalah yang utama (dipenuhi lebih dahulu) 
karena dengan pemenuhan hak hidup akan mendasari bagi pemenuhan hak-hak asasi manusia lainnya yang 
diatur pada pasal-pasal berikutnya.
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The fulfillment of the right to food are urgent, immediate, and can not be put off (non-
derogable). Therefore, the government should actively provide guarantees for everyone 
to be free from hunger.

The right to food is a human right that is universal. It reserved both for individuals 
and groups of people without no discrimination in any form. The recognition of the 
universality of the right to food has been recognized at the international, regional, 
and national levels. International recognition normatively has poured in Universal 
Declaration of Human Rights (UDHR), article 25yang menyatakan : “everyone has 
the right to a standard of living adequate for the health and well being of himself and 
his family, including food...” Universal Declaration of Human Rights is the highest 
international legal document which became a symbol of international commitment to 
the protection of human rights in the world. Further to the provisions stated in article 11 
International Convenant on Economic, Social and Cultural Rights (ICESCR), on verse 
(1) concerning right for getting food; and verse (2) concerning right to be free from 
hunger.13 On verse (1) : 

“The State Parties to the present Convenant recognize the right of everyone to an 
adequate standard of living for himself and his family, including adequate food, clothing 
and housing, and to the contiunous improvement of living conditions. The State Parties 
will take appropriate steps to ensure the realization of this right, recognizing to this 
effect the essential importance of international cooperation based on free consent.”

Then on verse (2): 

“The States Parties to the present Convenant, recognizing the funda-mental right of 
everyone to be free from hunger, shall take, individually and through international 
cooperation, the measures, including specific programmes, which are needed: a) To 
improve methods of production, conservation and distribution of food by making full 
use of tecnical and scientific knowledge, by disseminating knowledge of the principles 
of nutrition and by developing or reforming agrarian system in such a way as to achieve 
the most efficient development and utilization of natural resources; b) Taking into 
account the problems of both food importing and food exporting countries, to ensure an 
equitable distribution of world food supplies in relation to need.”

3. Food Sovereignty

So far, there is little academic studies or systematic papers on the concept of food 
sovereignty. Instead, it is a concept still in the process of being conceptualized and 
literatif debated among civil society organizations after it was first proposed by the 
global social movement and family farmers, Via Campesina. For Via Campesina: ”Food 
sovereignty is the right of peoples to define their own food and agriculture, to protect 
and regulate domestic agricultural production and trade in order to achieve sustainable 
development goals, to determine the extent to which they want to be independent;. [and] 
to restrict the dumping products in their markets”14

The idea or framework of food sovereignty is the first introduced by organizations of 
small farmers and international civil society, The La Via Campesina, the World Food 
Summit, Rome 1996. 15 Food sovereignty is the precondition for the fulfillment of the 

13 Lihat, Philip Alston& Katarina Tomasevski eds, 1984, International Law and Human Right to Food, in The 
Right To Food, hal.9 dan 29.

14  Via Campesina, “Priority to people's food sovereignty”, 1 November 2001 (see www.peoplesfoodsovereignty.
org/statements ).

15 Steve Suppan, 2008, Challenges for Food Soveregnty, The Fletcher Forum of World Affairs Vo. 32 : 1 Winter 
2008, hal. 111.
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actual food security, in order to realize the fulfillment of the right to food. Rationale is 
right for everyone (the state) to determine their own food policies in accordance with 
the conditions and needs of their cultural and environmental sustainability.

The framework of food souveregnty is as follows:

Food souvereignty is th right of peoples to define thir own food and agriculture; to protect 
and regulate domestic agricultral pro-duction and trade in order to achieve sustainable 
development objectives; to determine the extent to which they want to be self-reliant; 
to restrict the dumping of products in their markets; and to provide local fisheries-base 
communities the priority in managing the use of and the rights to aquatic resources. 
Food souvereignty does not negate trade, but rather, it promotes the formulation of trade 
policies and practices that serve the rights of peoples to safe, healty and ecologically 
sustainable production.

Normative definition of food sovereignty adopted in Article 1 verse (2) of Indonesian 
Food Law No. 18 year 2012, namely: ”Food sovereignty is the right of the state and 
nation independently determining the policy of Food which guarantees the right to 
Food for the people and that gives the right for the public to determine the system food 
accordance with the potential of local resources.

The principles of food sovereignty as presented by The La Via Campesina, on World 
Food Summit in Roma in 1996, as follows16 :
a. Food is a human rights
b. Agrarian reform
c. Protection of natural resource
d. Food trading system
e. Terminating and eliminating global hunger
f. Social peace
g. Control of the democracy

C. Discussion
1. Constitutionality of the principles of food sovereignty

The concept of the constitution can be distinguished between the concept of positive 
constitution (as it is) and the concept of normative constitution (as it ought to be). The 
Constitution is a constitution that created a positive and / or enforced by a legitimate 
authority, whether the base form of acceptance or recognition of the people and the 
basis is the attributive authority. UUD 1945 is positive constitution of the Republic of 
Indonesia. While the normative constitution is the constitution aspired, constitutional 
values and the supposed ideal. Normative constitution is the constitution as the law that 
directs and guides the conduct and interpretation of / for the positive constitution.

Constitutional definition contains a lot of sense. As presented by Mollers, “Constitution 
can describe a norm but also a political condition, an object, the document itself or 
even a function.”17 From the Moller’s statement, we could understand that constitution 
concept can be described in a variety of meanings, because it can be approached from 
various perspectives. To analyze the exact meaning of the concept of constitution, Moller 

16 Lihat, Sadie Beauregard, 2009, Food Policy for People: Incorporating Food Sovereignty Principles Into State 
Governance (Case Studies of Venezuela, Mali, Ecuador, and Bolivia. Urban and Environment Policy, hal.10 – 
11.

17  Christoph Mollers, Pouvoir constituant – Constitution – Constitutionalisation, dalam Armin von Bogdandy & 
Jurgen Bast, eds., Principles of European Constitutional Law, Hart Publising, Oxford-Oregon, 2006, p. 183.
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offering to analyse the meaning of  constitution in the third matters: “a theoritical level 
that reflects the term with regard to history and legitimacy; a normative level that applies 
the term as an element of the legal system; and descriptive level that uses constitution 
as a term to analyse institution.”18 Referring to the opinion, the focus of discussion in 
this paper is a concept of constitution emphasizes the normative level—constitution in 
applies the term as an element of the legal system.

According to Thomas Paine, expressed in two’s argument, namely (1) “A Constitution 
is not the act of a government, but of a people constitutting a government, and a 
government without a constitution is power without right.” (2) “A constitution is a thing 
antecedent to a government; and a government is only th ceature of a constitution.”19 The 
author uses Paine’s quote opinion as an entry point to discuss the issue of the position or 
the position of the Constitution against the government that is then associated with the 
analysis of the concept of normative level of the constitution in the legal system.

Based on the Paine’s opinion, the existence of the constitution in essence with respect 
to the legitimacy of government power as a representation or personification of the 
state to run the government. Furthermore, Paine says the following: “a government 
without a constitution is power without right.”, In this statement Paine emphasizes that 
the functional aspects of the position or the position of the constitution of the existence 
of the government. there first constitution of the government, and the government there 
because it was created by the Constitution. Based on that idea can be concluded that 
all of the country must have a constitution.  The Paine statement merely descriptive, 
namely talking about the constitution is, not what should be. It means that by going back 
to the essence of the constitution above—a body of rules constitutes a government of a 
country, no country can exist without a constitution since the existence of the constitution 
meaningless juridical, as well as the existential basis of government. The basic rights of 
such significance are not questioned as to whether the government would be born by the 
constitution: Is democracy or autocracy? Is it good or bad? This is consistent with the 
statement Mueller, that: “A constitution can be thought of as the set of rules that define a 
community’ political institutions. By this definition all communities, even dictatorships, 
have a constitution.”20

In a more operational definition, the constitution can be interpreted as:

 “The constitution establishes the structure of government. It creates the agency of 
government, describes their functions, and determines their relationships.”21 Referring to 
the definition, constitution has a constitutive function in connection with the government 
of a state, described by Young: “... determine methods for selection, supervision, and 
discharge of their officers.”22 Based on the notions above, it appears that the government 
is creating a major issue explicitly in the constitution. That is the main conception of the 
constitution is to form a working government. Not too important link with the form of 
the constitution whether written or unwritten.

From the description above, it can be concluded that each country must have a 
constitution. But even if all countries have constitutions, not all have the Constitution. 

18 Ibid, p. 184.
19 Thomas Paine dalam Charles Howard McIlwain, Constitusionalism : Ancient and Modern, Cornel University 

Prss, New York-Ithaca, 1947, p. 2.
20 Dennis C. Mueller, Constitutional Democracy, Oxford University Press, Oxford, 1996, p. 43
21 Owen M. Fiss, “The supreme Court 1978 Term – Foreword : The Forms of Justice,” 93 Harvard Law review 

1979, .
22  Ernest A. Young, 2008, The Constitutive and Entrenchment Functions of Constitution : A Research Agenda, 10 

University Pennsylvania Journal of Constitutional Law, p. 400.
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Related to that Kelsen argued:

The hierarchical structure of the legal order of a State is roughly as follows : Presupposing 
the basic norm, the constitution is the highest level within national law. The constitution 
is here understood, not in a formal but in a material sense. The constitution in the formal 
sense is a certain solemn document, a set of legal norms that may be changed only under 
the observation of special prescriptions, the purpos of which it is to render the change 
of these norms more difficult. The constitution in the material sense consists of those 
rules which regulate the creation of the general legal norms, in particlar the creation of 
statutes.23 

Based on the said opinion, the position of the constitution is as voted the highest level 
in the hierarchy of a legal system (a system of laws and regulations). Whether formal 
or material, the constitution as a legal resident in the highest level in the hierarchy 
of the legal system of a country, because the constitution is a set rule governing the 
establishment of the rules of common law in the form of legislation.

Sejalan dengan pendapat tersebut adalah apa yang dinyatakan oleh Larry Alexander, 
yaitu : In line with these opinions, Larry Alexander argue that:

A more promising way of thinking about constitutions is in terms of their being ‘higher 
law’. Put differently, constitution are what validate ordinary law – the law produced by 
legislative and administrative bodies and by common-law courts. Ordinary law is valid 
law, when it is so, just because it is authorized by the higher law of the constitution.24 

The opinion states that the constitutive function of a constitution on a country’s legal 
system in the position and his position as the supreme law (the higher law) in the system. 
The Constitution serves to validate all positive laws of a country, either legislation or 
judicial decision.  

The important in understanding the meaning of the constitution is a constitutional 
relationship with the value. Although the debate on the statement that the constitution 
is value free, as it appears in classic debate in the study of jurisprudence.25 The author 
follows the opinion that it is unlikely the constitution (in this case the law) it is value free. 
As presented by Fuller: The respect we owe to human laws must surely be something 
different from the respect we accord to the law of gravitation.26 Then he said: to be 
effective a written constitution must be accepted, at least provisionally, not just a law, 
but as a goo law.27 Approaching to the legal positivism that the law is a value-free or 
morally neutral, the separation between law (material cargo) with moral values. It is 
especially dangerous place power as the ultimate answer to the question of validity and 
the binding force of law to the legal subjects. Eg opinion: the command theory of law 
which is defended by Bentham and Austin with his thesis: law as the command of the 
sovereign backed by a sanction28. Everything unscrupulous can bind as law throughout 
formally met the criteria of validity, for example, formed by a body or officer of the 

23  Hans Klsen, 1961, General Theory of Law and State, Russel @ Russel, New York, p : 124.
24  Larry Alexander, 2008, Constitutions, Judicial Review, Moral Rights, and Democracy : Disentangling the 

Issue, dalam Grand Huscroft, ed. Expounding the Constittion : Essay in Constitutional Theory, Cambridge 
University Press, Cambridge, p. 119-120.

25  Lihat, perdebatan H.L.A. Hart, Positivism and th separation of Law and Moral, 71 Harvard Law Review 1958 
dan Lon Fuller, Positivism and Fidelity to Law-A replay to Professor Hart, 71 Harvard Law Review 1958.

26  Lon L. Fuller, id., p. 632
27  Ibid, p. 642.
28  Lihat : Hilaire McCoubrey & Nigel D. White, 1996, Texbook an Jurisprudence, Blackstone Press Ltd. Lpndon, 

p. 13 - 24
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state. Therefore the concept of normative constitution is a necessity. It is parallel to the 
opinion of Luis Recasens Siches, stating: Every idea of ought to be, of normativity, is 
based on judgement, that is, on an appreciation of value.29 Normativism of  constitution 
will born a normative constitution concept. 

Inclusive legal positivism approach is different than classic positivism approach—
dividing expressly between law and morale. Inclusive legal positivism approach accept 
the possible role of morality as the evaluation and criticism of positive law, including 
determining the material payload ideal. A similar approach is called with the approach 
of idealism, according to Coyle: the legal order consist of princiles of justice, which 
define the extent of individual rights and which, taken together, embody a society’s 
share conceptions of the good.30 

Therefore normativisme constitutional approach is expected to reveal the essence of the 
object being discussed, the constitution is not just a constitutional reality. According to 
Radbruch, the essence is value as the principles of its being.31 To find the essence of the 
constitution will require efforts by conducting philosophical study of the constitution to 
distinguish between reality with the value of the 

In this discussion, justice is the ultimate value of the law. Everything is called laws, 
including the Constitution. It must originate and can be returned to justice (coherence). 
As stated by Rawls that: Justice is the first virtue of social institutions, as truth is of 
systems of thought. A heory however elegant and economical must be rejected or revised 
if it is untrue; likewise laws and institution no matter how efficient and well-arranged 
must be reformed or abolished if they are unjust.32 Keadilan adalah the first virtue dari 
hukum, sebagaimana keadilan adalah the first virtue of social institutions. Keadilan 
adalah landasan normatif hukum yang bersifat self evident.

Aspects of the value of justice should be a legal basis, as well as interpret the constitution 
and at the same time impose a normative demands of the constitution. This approach 
rejects the view that separate legal/moral constitution. Establishment of a purely 
descriptive and neutral in addressing law, reducing the law as legislation and reducing 
the constitution became merely Constitution dominating product, while the science of 
law is only stating what the legislation such as the law (even if the substance of its 
immoral).

Constitution which does not based on constitutionalism, or the Constitution which 
fundamentally contradicts the constitutionalism is not in the real constitution. The new 
constitution can be said as a constitution if it has been validated by the constitutionalism. 
So it will produce a constitutional government (not only government which has a 
constitution as the constitution). Therefore, it is important for the Constitution to adopt 
prescription constitutionalism into the constitutional provisions. However, it does 
not mean that the Constitution is not adopted a prescription constitutionalism was 
unconstitutional. Prescription constitutionalism can perform the function of the spirit of 
the application and interpretation of the state constitution in everyday life, as well as a 
gap filler Constitution.

29  Edgar Bodenheimer, 1970,  Jurisprudence : The philosophy and Method of the Law, Harvard University Press, 
Cambridge-Mass, p. 39.

30  Sean Coyle, 2007, From Positivism to Idealism : A Study of the Moral Dimensions of Legality, ashgate,  
Aldershot, p. 14.

31  Kurt Wilk, 1950, The Legal Philosophy of Lask, Radbruch and Dabin, Cambridge-Mass : Harvard University 
Press, p. 51.

32  John Rawls, A Theory of Justice, The Belknap Press-Harvard University Press, Cambridge-Mass, 199, p. 3.
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Every person has a legitimate interest in the same demanding that the constitution fight 
for values or ideals given the same for everyone who ruled with respect to a government, 
requiring the presence of a government by constitutional design can be a benefit to 
everyone, or at least limit lest a government effect non-baikkan for the governed.

All countries have a constitution, but not all constitutional. Having the constitution does 
not automatically give the title as the country / constitutional government.33 All countries 
have a constitution is a neutral descriptive terms in the position that any government 
can exist because it undoubtedly must be established by the constitution. One state is 
recognized to exist, so it is certain that the country has a constitution. The statement 
was not made a judgment on the results of the constitutionalism process, namely the 
qualification of successful governance is established. According to McIlwain, so that 
the state / government are entitled to the title as the country / constitutional government, 
then “All constitutional government is by definition limited government.”34

Constitution which did not reflect the idea of constitutionalism is not a constitution. 
Against the existing constitution, but not in accordance with the constitution should 
be, then imposed a constitution is the constitution that is supposed to be (normative 
constitution). Relations constitution and constitutionalism is that constitutionalism is 
normative constitution of a constitution (as the law for the constitution, the constitution 
of the constitution or the constitution meta).

McIlwain explained, concept of constitutionalism is antithesis despotic governments / 
arbitrary:

“in all its succesive phases, constitutionalism has one essential quality: it is a legal 
limitation on goverment; it is the antithesis of arbritrary rule; it is opposite is despotic 
goverment, the government of will instead of law.”35 

Then he said: 

“The two fundamental correlative elements of constitutionalism for which all lovers 
of liberty must yet fight are the legal limits to arbitrary power and a complete political 
responsibility of government to the govern.”36 

Constitutionalism is the most legitimate normative claims of the constitution, that 
constitution ideal or idealized is a constitution based on the principle / principles of 
constitutionalism. The essence of the principle of constitutionalism is the embodiment 
of justice in the constitution, a government based on the constitution of the fair is limited 
government (limited government). Constitution as law, to be valid or binding, should 
have both legitimacy acceptable, not solely because of the power.

As believed by Rawls, that justice is the first virtue of social institutions. Constitutionalism 
is the first virtue of the constitution in order for the constitution to a government function. 
Constitutionalism is the basis / principles in order to design a good government or 
ideal. The concept is good or ideal which must be a sense a priori, and which can be 
generalized because it is a concept that is acceptable for most people, and therefore the 
concept is feasible and it is not replaceable.

33  Bandingkan dengan K.C. Wheare, 1975, Modern Constitutions, Oxford University Press, Oxford, p. 135.
34  Charles Howard Mc Ilwain, 197, Constitutionalism : Ancient and Modern, Cornell UniversityPress, New York-

Ithaca, p. 21.
35  Ibid, p. 21-22
36  Ibid, p. 146
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The concept of constitutionalism as meta constitution related to the concept of justice is 
what is said by Bodenheimer who identify with the concept of human rights protection 
demands justice in society reciprocal “

The concept of justice prevaling in the symbiotic society would be one which ensures 
the enjoyment of individual rights, such as freedom, a reasonable degree of euality, 
and scurity againts violence and serious want, to the greatest extend consistent with the 
public good.”37 

In line with Dworkin’s opinion that: “if wee accept justice as political virtue we want our 
legislators and other officials to distribute material resources and protect civil liberties 
so as to secure a morally defensible outcome”.38

Further Bodenheimer formulate normative character of the concept of justice for the 
law (including the Constitution) as follows:

“From the point of view of ustice, we are deeply interested in the fairness and 
reasonablesness of these rules, principles, and standarts, their effects upon human 
beings, and their worth as measured in term of their contribution to human happines 
and productive human effort.”39 

The statement can be drawn from the sense that there are three concepts of justice, 
namely:
(1) law (rules, principles, and standards) that fairness and reasonableness. Fairness 

related to the procedure or the procedure, while the reasonableness of concerns 
about the substance or the substance;

(2) the impact of law to humans. It involves with integrity or the integrity of the human 
being which must not violate openly integrity or the integrity of the human being).

(3) His contribution to human happiness and productive work. Contributions are meant 
in a positive sense is that the law should be able to give happiness to the people and 
promote human productive efforts.

The purpose of justice as stated by Bodenheimer is a universal aspiration enforceability 
nature, a good thing or a positive aspiration of every human being. Penjabarannya 
through human rights for the purpose of justice is one of the tactics to be realized. The 
concept of constitutionalism, legal and political, contain a strong justice dimension, at 
least parallel and can be justified from the point of berdirnya justice as the Philosophical 
underpinning its because it is a requirement for the achievement of justice as an ideal of 
common law that concentrated the aspiration of every human being.

Therefore the protection of human rights (in the relationship between the state and the 
people is the term citizen rights) through the constitution (legal constitutionalism; rights 
based constitution) as the normative demands of constitutionalism to the constitution of 
a positive is a reflection of the idea of justice is the most powerful, as is intended in the 
statement Ramcharan:

“the quest for law and justice is an intgral part of humanity’s pursuit of better world. The 
concepts of law and justice are indeed part of the shared heritage of humanity”.40 

37  Edgar Bodenheimer, Anthopological Foundations of Law, dalam Eugenio Bulygin, et. Al., eds., 1985, Man, 
Law and Modern Forms of Life: Proceedings of the 11th World Congress on Philosophy of Law and Sosial 
Philosophy, D. Reidle Publishing Co. Dordrecht, p. 11.

38  Ronald Dworkin, 1986, Law’s Empire, The Belknap Press of Harvard University Press, Ca,bridge-Massachusetts, 
P. 166.

39  Edgar bodenheimer, op cit., p. 177.
40  Bertrand G. Ramcharan, Contemporary Human Rights Ideas, Routledge, London-New York, 2008, p. 13.
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State / Government (in the context of human rights) are obliged to treat individuals 
based on considerations of fairness and reasonableness, which gives a positive influence 
on their existence as human beings with integrity, happiness, as well as encouraging 
productive efforts.

In UN report on the right to food prepared by the UN Human Rights Commission 
in February 2004, food sovereignty is defined as the right of peoples, communities, 
and countries to determine the system of food production itself, both in the fields of 
agriculture, fisheries, food and land, as well as other policies which are ecologically, 
socially, economically and culturally appropriate to the particular circumstances of 
each41. Food sovereignty is an alternative political economic concept proposed and 
championed by various farmers’ organizations and international civil society, and small-
scale food producers from various countries, to respond to the globalization of trade 
policies of neo-liberalism. Regime of free trade and industrialization of agriculture 
(including food) that has marginalized small farmers and traditional, indigenous / local, 
traditional fishermen, farm workers and farm worker, and damage to the environment 
due to the exploration and exploitation.

The idea or framework of food sovereignty is first introduced by organizations of small 
farmers and international civil society, namely: The La Via Campesina, the World 
Food Summit, Rome 1996.42 It is stated that food sovereignty is a prerequisite for the 
fulfillment of the actual food safety 43, as well as the need to realize the fulfillment of 
the right to food for everyone. The rationale is that Food Sovereignty is the right for 
everyone (the state) to decide about food policies of their own in accordance with the 
conditions and needs of the cultural (values of local wisdom) them, and environmental 
sustainability, which focuses on meeting the needs of food to the people rather than food 
as a tradable commodity.

The principles of food sovereignty as expressed by La Via Campesina is:

Food sovereignty is the right of peoples to define their own food and agriculture; to protect 
and regulate domestic agricultural production and trade in order to achieve sustainable 
development objectives; to determine the extent to which they want to be self-reliant; 
to restrict the dumping of products in their markets; and to provide local fisheries-based 
commu-nities the priority in managing the use of and the rights to aquatic resources. 
Food sovereignty does not negate trade, but rather, it promotes the formulation of trade 
policies and practices that serve the rights of peoples to safe, healthy and ecologically 
sustainable production. 

Food Sovereignty: A Right For All, Political Statement of the NGO/CSO Forum for 
Food Sovereignty. Rome, June 2002

La Via Campesina Food Sovereignty manifesto introduces the World Food Summit 
in Rome in 1996. In the manifesto formulated the principles that form the basis for 
the framework of food sovereignty, which is then referred to as Principles of Food 
Sovereignty. The principles of food sovereignty is:44

41 Jennifer del Rosario, Antonio Tujan Jr. (ed), 2007, Modul Tentang Kedaulatan Pangan, Pesticide Action 
Network Asia and the Pasific (PAN AP), Penang, hal. 6 

42 Steve Suppan, 2008, Challenges for Food Soveregnty, The Fletcher Forum of World Affairs Vo. 32 : 1 Winter 
2008, hal. 111.

43  La Via Campesina. 1996. Food Sovereignty: A Future Without Hunger. (www.viacampesina.org).
44 La Vía Campesina, November 11-17, 1996, Rome, Italy; www.viacampesina. org
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a. Food and Human Rights 

Food is a basic human right. Therefore, everyone should have access to food that 
is safe, nutritious and in accordance with the customs or cultural traditions, the 
number (quantity) and quality (quality) are adequate to maintain a healthy life and 
meet the dignity of his humanity. Every country should be stated that access to food 
is a constitutional right and the state (government) guarantee the development of 
primary sector that ensure the concrete realization of this fundamental right.

b. Agrarian reform

The agrarian reform is needed as policies that provide/distribute land to small farmers 
(landless) and those in need (especially women), ownership and control over land 
on which they work. The agrarian reform is also intended to restore the indigenous 
territories to indigenous peoples concerned to re-run productively. Titling of land 
to be cultivated or worked should be free from discrimination based on gender, 
religion, race, social class or ideology. Family farmers, especially women, should 
also have access to productive land, credit, technology, markets and expansion of 
similar services. Governments should establish and support decentralized rural 
credit systems that prioritize food production for domestic consumption and 
ensure food sovereignty are met. The production capacity of the land should be 
used as collateral for a loan guarantee. To encourage young people to remain in 
rural communities and together as productive citizens, then the activities of food 
production and processing of agricultural land should be valued economically and 
socially. The government should make long-term investments of public resources 
in the development of social and infra-structure rural ecologically appropriate.

c. Protecting national resource

Food sovereignty requires ongoing basis protection and use of natural resources, 
especially land, water, plant seeds and livestock breeds. Society who has the 
right to work the land (farmers) must have the ability and trained to perform 
the management of natural resources and preserve biodiversity in a sustainable 
manner. This can only be done with safe security of tenure, healthy soil and reduce 
the use of chemicals that threaten biological life. Long-term and sustainable 
means demanding liberation from dependence on chemical inputs, on cash-crop 
monocultures and intensive, and the model of industrial production. What is needed 
is a balanced natural farming systems and diverse.Genetic resources (GMO) is the 
result of thousands of years of evolution and belong to all mankind. They represent 
the work and knowledge of many generations of rural and indigenous communities. 
Patents and commercialization of genetic resources by private companies should 
be banned. The WTO agreement on intellectual property rights related to genetic 
resources therefore can not be accepted. Farming communities have the right to 
freely using and protecting diverse genetic resources, including seeds and breeding 
stock which has been developed by them throughout history.

d. Reorganizing food trade

Food is the primary requirement and a major source of nutrition for human 
life, but only secondarily treated as an item in the trade (commodity). National 
agricultural policies must prioritize production for domestic consumption and food 
self-sufficiency of citizens. Food imports must not displace local production or 
depress domestic prices. This means that the food export dumping or subsidized 
food exports should diberhen-OFF. Small farmers have the right to produce food is 
important for their country and to control the marketing of their own products. The 
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price of food in domestic and international markets must be regulated and reflect 
the actual costs incurred from the food production process itself. This will ensure 
that farmers and farming families have adequate income. It is unacceptable that the 
trade of food commodities continues to be based on the economic exploitation of the 
most vulnerable to the lowest earning producers and the further degradation of the 
environment. The same is the inadmissibility of trade policy and food production is 
increasingly dictated by the need to earn currency (foreign currencies) are merely 
to meet the country’s debt burden is high. This debt has placed a disproportionate 
burden on the ma-farmers in rural society and should therefore be abolished.

e. Ending the Globalization of Hunger

Food sovereignty countries ravaged by multi-lateral agencies (Trans National 
Corporation / TNC and International Finance Institution), and the speculative 
capital that blindly seeking profits as possible without regard to the interests of 
other parties (farmers). Growth control of the TNC’s agricultural policy has been 
facilitated by the economic policies of multilateral organizations such as the WTO, 
World Bank and IMF. Because it takes regulation and taxation on the practice of 
speculative capital and a strict code of conduct for transnational corporations.

f. Social Peace

Everyone has the right to be free from violence. Food should not be used as a 
weapon or an instrument of force to suppress other countries and impose their will. 
Food is an instrument of peace, not the control or power tools. Increased levels 
of poverty and marginalization in rural communities, along with the suppression 
of ethnic minorities and indigenous peoples, further aggravated the situation of 
injustice and despair, especially in some poor countries and conflict. Displacement, 
forced urbanization, repression and increasing incidence of racism against small 
farmers is in progress at this time can not be tolerated.

g. Democracy Guided

Small farmers must have direct input or channel for formulating agricultural policies 
at all levels of the food. The UN and related organizations must undergo a process of 
democratization to enable this to be true. Everyone has the right to honest, accurate 
information and open and democratic decision-making. These rights are the basic 
principles of good governance, accountability and equal participation in economic 
life, political and social, free from any form of discrimination. Rural women, in 
particular, should be given directly and actively in decision-making on issues of 
food and countryside.

The idea of the principles of food sovereignty is basically a response (reaction) to the 
global trading system that is neo-liberal. The agricultural policy is unequal (benefit 
countries whose economy is strong). Farmers and farmers’ organizations from the 
northern hemisphere and southern joined in solidarity to oppose trade liberalization 
and actively promote the concept of food sovereignty as an alternative frameworks 
of international food policy.

2. Food Constitutionality Model

Karena itu diperlukan suatu norma yang bersifat supreme yang berke-dudukan lebih 
tinggi daripada peraturan perundang-undangan, yang diharapkan dapat menjadi 
instrumen kontrol normatif sekaligus batu pengujian terhadap peraturan perundang-
undangan yang menyimpang atau bertentangan dengan nilai-nilai pangan. Norma yang 
bersifat supre tersebut haruslah norma yang berisikan nilai-nilai keadilan, sebagaimana 
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terdapat di alam gagasan kedaulatan pangan. Konstitusionalisasi adalah upaya untuk 
merumuskan ide-ide tentang pangan ke dalam norma yang bersifat supreme tersebut 
ke dalam konstitusi positif atau UUD. Terdapat beberapa model strategi yuridis 
konstitusionalisasi pangan yang dapat dilakukan di Indonesia, yaitu :

Because it takes a supreme norm that it is higher than the legislation. The norm is 
expected to become an instrument at the same normative control testing stone towards 
legislation deviating or contrary to the values of food. Supre the norms that are to be the 
norm that contains the values of justice, as there are in the wild notion of food sovereignty. 
Constitution is an attempt to formulate ideas about the food into the supreme norm that 
is positive in the constitution or the constitution. There are several models of juridical 
strategy konstitusionalisasi food that can be done in Indonesia, namely:

a. Recognition of the right to food explicitly in the constitution.

Recognition of the right to food can be done explicitly (directly) into the Constitution 
(1945) as part of the human rights of every individual / person / citizens or certain 
categories of the population / society, such as children, women, or laborers. Such 
models can be found in the Constitution of South Africa, which as stipulated in 
article 27:

Everyone has the right to have acces to
a. (.....)
b. Sufficient food and water; and
c. Social security, including, if they are unable to support themselves and their 

dependants, appropriate social assintace.

The state must take reasonable legislative and other measures, within its available 
resources, to achieve the progressive realization of each of these rights.

Referring to the above model, explicitly and clearly, protection guarantee of the right 
to adequate food is formulated in the body of the constitution, as it has been done 
in countries such as South Africa above. This means that required new construction 
totally different to the structure used in constitution all this time. With the apparent 
construction, the substance of the constitution does not need ambiguity, so the 
concern is loaded with political interpretation of the provisions of norms in the 
constitution does not need to happen.

During the formulation of the food rights protection in the Constitution does 
not explicitly loaded. Formulations of food rights explicitly can also be done by 
amending Article 28A, by adding a clause including the right to adequate food as 
details alongside other fundamental rights. In this model the constitutional provisions 
referring to the right to food is to make the clause outlining. For comparison is the 
formulation of the food on the constitutional protection of some Belarusian state as 
follows:
1. The right to food as a human right is as one component of a decent standard 

of living or quality of life measure. Such models can be seen in the Belarusian 
state constitution, namely article 21.2:

 Every individual shall xercise the right to a dignified standart of living, including 
appropriate food, clothing, housing and like-wise a continous improvement of 
necessary living conditions.

2. In addition there are the country’s constitution which explicitly includes the 
right to food as a human right for certain groups or categories of people, such 
as children or workers. Colombia for example, the state constitution, article 44 
which states:
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 Children have fundamental rights to: life, integrity, health and social security, 
and adequate food.

 While Brazil’s state constitution guarantees the fulfillment of the right to food 
explicitly to workers or labor. Article 7 states:

The following are rights of urban and rural workers, among others that aim to 
improve their social conditions: ....

IV – nationality unifid minimum wage,established by law, capable of satisfying 
thir basic living needs and those of their families with haousing, food, education, 
halth, leisure, clothing, hygiene, transportation and social security, with periodical 
adjusments to maintain its purchasing power.

As described in the first part of this paper, the legal consequences of excellence in 
the context of the constitution is hierarchical national legal norms that all norms of 
legislation or law or sub legislation must not contradict (coherent and / or consistent) 
with the constitution. Therefore, in case of conflict between the provisions of 
the normative constitution with provisions in the legislation, the provisions in 
constitution must be won. Recognition of the right to food directly on the substance 
of the constitution will provide a broad effect on all state agencies (the executive-
legislative-judicial). Administrative practices of public services and safeguards for 
members of society’s most vulnerable can be used as a standard of the highest 
possible for people who are relatively powerless to fight the government’s actions 
and asked for an explanation and accountability from government, violating their 
rights to obtain food by / the exact mechanism through the courts.

The court (Constitutional Court) can discuss the question of whether the measures 
taken by the government can be considered in compliance with the state’s obligation 
to provide or realize the right to food is guaranteed by the state constitution. If 
public officials and the courts have a deep knowledge of the provisions or norms 
that exist in the constitution, and apply them in their day-to-day, the immediate 
recognition (explicit) right to food as part of the substance of the constitution will 
ensure (at least in theory) that the right to food will be brought into all fields of 
activities, in a state based on human rights.

b. Directive Principles of State Policy

Directive principles of State Policy is a statement / direction / guidance / instructions 
that are fundamental or principal, it basically represent the ideals aspired or desired 
by the community, even in the process of developing them maybe not reflect the 
social reality clear / concrete or abstract formula. As an illustration of the Republic 
of Indonesia ever has Outlines of State Policy (Guidelines) that in the “Orde Baru” 
period became directive principles of the policy. The formulation of GBHN’s norm 
is set in the Decree MPR R.I. since the format of the position of the Assembly is the 
highest state body. So the position of MPR R.I. at that time also supreme than law 
and other laws made by state agencies. In the said position, then the responsibility of 
the state to guarantee the right to food to the people can be loaded in the Guidelines 
that have a higher authority than laws. Thus Guidelines (should) be able to perform 
the functions of normative control of the government policies related to food. 

Model directive principle of the states of the policy was originally known in the 
Irish Constitution in 1937 in terms of the Directive Principles of State Policy, 
which contains the principles to be used as a reference for every operator in 
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formulating various policies of state and government of an operational nature.45 The 
text of Directive Principles of State Policy includes the main principles regarding 
social and economic policy which should be used as a handle or guidelines for the 
legislative branch of state government in formulating policies through legislation.

Directive Principles of State Policy functioned as a constitutional guideline which 
is not intended to be used or enforced in the courts for the benefit of individuals. 
But for the sake of keeping the policies of state and government are running under 
the constitutional reference. High Court (Supreme Court) granted the authority to 
assess or control normative constitutional or constitutional review of legislation 
that contains policies that are considered contrary to the constitution. In the context 
of food policy, the values set forth in the provisions of Directive principlesof state 
policy that will guide the actions of the government (the executive-legislative-
judicial), particularly related to the food industry (and agriculture) in order not to 
deviate or contrary to the principles of sovereignty food.

c. Implicit recognition through the formulation of a broad interpretation of 
human rights norms of other (non-food).

There are many countries in the formulation of the substance of the constitution 
does not contain clear and unequivocal right to food. Norm of the right to food 
is not formulated as the right to food, but only implicitly contains provisions on 
guaranteeing the right to food or nutrition. But that does not mean that the demands 
of the right to food and then not be guaranteed by the state. This means that required 
further interpretation to a clause to ensure that the country can not be separated 
from its responsibility to provide jamian the right to food to its citizens. There is 
no reason for the government once not guarantee the right to food to the public 
for reasons no reference to the provisions of konstitu-sionalnya (no norm in the 
Constitution).

Guarantee the right to food (either partially or completely) can be associated with 
human rights guarantees the fulfillment of other species, which implicitly implies 
or related to the right to food. For example if the right to food linked to the right to 
a standard of living adequate or right to welfare, the right to the means necessary to 
ensure and lead a dignified life, the right to be provided with a standard of living not 
below the subsistence level, and the right to a minimum wage to ensure the existence 
of human dignity. Likewise, the Constitution of the Republic of Indonesia was also 
not clearly and expressly contains provisions on the right to food, and systematically 
interpreted as part of Article 28A. Several other countries are usually interpret the 
right to life and the right to freedom from torture and degrading treatment.

Although there is no direct and unequivocal recognition of the right to food in 
the constitution of the country, it does not mean that the right to food will not be 
covered at all in the country. It will largely depend on the country’s legal traditions, 
to categorize other human rights can be interpreted as the right to food. The 
combination of a constitutional provision (human rights) that other countries with 
policy commitments (political will) and Directive pricipal recognized by the state, 
it can be used to advance the implementation of the right to food.

The experience of some countries have shown that the government is accountable 
for ensuring the implementation of the right to food effectively under conditions 
(mean or linked) with other categories of human rights contained in the constitution. 

45 Jimly Assiddiqie, 2010, Konstitusi Ekonomi, Jakarta, PT Kompas Media Nusantara, hal. 193.
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However, the extent of the human rights provisions of the other (civil rights and 
political and economic rights and other social) can provide effective protection of 
the right to food at the national level, ultimately depends on the legal interpretation 
of the jurists of the constitution country and whether human rights are granted (for 
example the right to life) to be interpreted broadly so that also included therein is 
the right to food.

In Indonesia, the realization of the right to food is also a constitutional obligation of 
the state. The key task of the country has been enshrined in the Constitution (UUD 
1945), which is to promote the general welfare, educating the nation and participate 
in the establishment of world order based on freedom, lasting peace and social 
justice. The constitution mandates to the government as a responsible state officials 
to meet civil rights and political and ESC citizens. Connection with efforts to fulfill 
the right to food, the constitution set it in some article, among others:
•	 Article 27 paragraph (2), ”Every citizen has the right to work and a decent 

living for humanity”.
•	 Article 28A, ”Everyone has the right to live and to defend their life”.
•	 Article 28C paragraph (1), ”Everyone has the right to develop themselves 

through the fulfillment of basic needs, is entitled to education and to benefit 
from science and technology, arts and culture, in order to improve the 
quality of life and for the welfare of mankind”.

•	 Article 28H paragraph (1), ”Everone has the right to live physical and 
spiritual prosperity, reside, and get a good environment and healthy and 
receive medical care”.

•	 Article 28H paragraph (2), ”Everyone is entitled to the ease and special 
treatment to obtain the same opportunities and benefits in order to achieve 
equality and justice”.

•	 Section 28H (3), ”Everyone is entitled to social security that allows 
development of his or her self as a dignified human being”.

And to strengthen the promotion and fulfillment of the constitutional rights of the 
citizens, the 1945 Constitution Article 28 paragraph (4) mandates that, ”The 
protection, promotion, enforcement and fulfillment of human rights is the 
responsibility of the state, especially the government.”

D.  CLOSING
From the above discussion it can be concluded that the principles of food sovereignty 
is to meet the criteria of legal principles that became the idea of the constitution or the 
constitution of the underlying normative or formulated in positive constitution. This is based 
on the principles of food sovereignty is present values of justice, democracy, sovereignty, 
collectivity, environmental protection, and siding with those who are poor, which is the 
virtue value. Those values become positive constitutionalism to the constitution.

The normative constitution can be formulated in the Indonesian legal system in the form of: 
1) Recognition of the right to food explicitly in the constitution; 2) Recognition of the right 
to food contained in the principles or direction in the state policy (Directive Principles of 
State Policy); and 3) Recognition implicitly through the formulation of a broad interpretation 
of human rights norms of other (non-food).
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THE JUDGE’S INDEPENDENCERELATED TO THE DUALISM OF 
TAX JUDICATUREIN INDONESIA: A RECONSTRUCTIVE IDEA OF 
TAX JUDICATURE IN INDONESIA
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Indonesia is a legal state as conveyed on Article 1 Paragraph 3 of the Constitutionn of the 
Republic of Indonesia 1945 (UUD 1945). As a legal state, Indonesia is also characterized as a 
welfare modern state,aiming at reaching a social welfare for all Indonesian people, as conveyed 
on the point in Pancasila, the fifth principle.

Related to the tax imposition in reaching a welfare modern state, the state must assure the social 
justice in the implementation on order to avoid oppression or legal infraction. In Indonesia, 
theadagium(aphorishm) about the regulation of taxation must be through law that also has been 
regulated on UUD 1945 Article 23 Paragraph (1) UUD 1945 and Article 23AUUD 1945.

The taxation is obliged using the law, because tax is a transfer of property right from people to the 
government without reward which can be appointed directly. In the implementation of taxation, 
to implement the tax stipulation, it often happens that the taxpayers feel not so satisfied on the tax 
stipulation imposed to them. The dissatisfaction can cause the occurence of tax dispute. The tax law 
enforcement can be conducted through the settlement of tax dispute outside the tax judicature as 
conducted by the tax officer by conducting a tax collection. Meanwhile, the tax law enforcement 
through the tax judicature can be conducted by LembagaKeberatandanPengadilanPajakwhich 
is peaked on the Supreme Court(MahkamahAgung)through investigation and settlement on the 
tax dispute. The tax judicature includes broads things, such as judicature for the settlement on 
fiscal crime or dispute (administration) of tax (dispute occured due to no compatibility on the 
amount of tax debt which must be paid, which occurs between the taxpayer and the fiscus. The 
establishment of Act Number 14 of 2002 regarding the Tax Judicature seemed to emerge dualism 
that as if the Tax Judicature is out of the judgement power regulated on Act Number 48 of 2009 
regarding the Judgement Power. The occurence of dualism in the Tax Judicature is related to 
the problem of the coaching on the Tax Judicature. Article 5 Paragraph (1) of Act Number 14 
of 2002 conveyed that the technical coaching of Tax Judicature is conducted by the Supreme 
Court, and Article 5 Paragraph (2) mentioned that the coaching of organization, administration, 
and finance on the Tax Judicature is conducted by the Department of Finance.

The dualism of the coaching in the Tax Judicature brings not only a negative impact on the 
independence of the judgement power but also a potential of dependence (non independence) of 
the Judicature Boardin deciding a case, which then will cause an impact on the legal certainty on 
the taxpayer. Therefore, a reconstruction of Tax Judicature related to the Judge’s independence is 
badly needed for the tax law enforcement which assures the sense of justice for people. 
Keywords: Legal Independence, Judge, Tax Judicature System, Reconstruction of Tax Judicature.

A. BACKGROUND
Indonesia is a legal state as conveyed on Article 1 Paragraph 3 of the Constitutionn of the 
Republic of Indonesia 1945 (UUD 1945). As a legal state, Indonesia is also characterized 
as a welfare modern state, aiming at reaching a social welfare for all Indonesian people, as 
conveyed on the point in Pancasila, the fifth principle.
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Related to the tax imposition in reaching a welfare modern state, the state must assure 
the social justice in the implementation in order to avoid oppression or legal infraction. 
Therefore, it must be understood that the implementation of tax imposition by the 
government to the taxpayer, hence, a tax law then prevails, as conveyed by  Santoso 
Brotodihardjo as follows: The tax law as referred to the fiscal law is the whole rules 
include the government’s authority to take someone’s property and to submit it again to 
the society through the State cash, therefore, it is a part of the Public Law, which regulates 
the legal relations among countries and people or legal agencies who have obligation to 
pay tax (hereafter is called as taxpayer). 

In Indonesia, the adagium (aphorishm) about the regulation of taxation must be through 
law that also has been regulated on UUD 1945 Article 23 Paragraph (1) UUD 1945 that 
determines, “Anggaran Pendapatan dan Belanja Negara (State Budget) is as an embodiment 
of the State financial management determined every year through law and implemented 
openly and in responsibily for as much as the people’s welfare”; meanwhile Article 23A 
UUD 1945 also determined, “Tax and other impositions which is compulsive for the sake of 
the state are regulated through law”.

The taxation is obliged using the law, because tax is a transfer of property right from people 
to the government without reward which can be appointed directly.

Such transfer of property in the daily words can be termed as robbery, plundering, picking 
pocket (compulsively) or giving a present voluntarily and sincerely (without compulsion)1. 
In the implementation of taxation, to implement the tax stipulation, it often happens that the 
Taxpayers feel not so satisfied on the tax stipulation imposed to them. The dissatisfaction 
can cause the occurence of tax dispute.

The tax law enforcement can be conducted through the settlement of tax dispute outside the 
tax judicature as conducted by the tax officer by conducting a tax collection. Meanwhile, the 
tax law enforcement through the tax judicature can be conducted by  Lembaga Keberatan 
dan The taxation court which is peaked on the Supreme Court (Mahkamah Agung) through 
investigation and settlement on the tax dispute. According to Dewi Kania Sugiharti’s opinion 
regarding the Tax Judicature  is as follows: The tax judicature includes broads things, such 
as judicature for the settlement on fiscal crime or regarding dispute (administration) of tax 
(dispute occured due to no compatibility on the amount of tax debt which must be paid, 
which occurs between the taxpayer and the fiscus. 

Before the Taxation Court was established, the media used to settle the problem of tax 
dispute is Majelis Pertimbangan Pajak which was then developed into Badan Penyelesaian 
Tax dispute (BPSP). The presence of Tax Judicature resulted in confusion considering that 
the object of the tax dispute was Surat Ketetapan Pajak (SKP) which was still under the scope 
of the object of Peradilan Tata Usaha Negara (PTUN/the State Administrative Judicature). 

The establishment of Act Number 14 of 2002 regarding the Taxation Court (Act Number 
14 of 2002) seemed to emerge dualism that as if the Taxation Court is out of the judgement 
power regulated on Act Number 48 of 2009 regarding the Judgement Power. The occurence 
of dualism in the Taxation Court is related to the problem of the coaching on the Tax 
Judicature. Article 5 Paragraph (1) of Act Number 14 of 2002 conveyed that the technical 
coaching of Taxation Court is conducted by the Supreme Court, and Article 5 Paragraph 
(2) mentioned that the coaching of organization, administration, and finance on the Tax 
Judicature is conducted by the Department of Finance.

1  Rochmat Soemitro, Asas dan Dasar Perpajakan 1, Refika Aditama, Bandung, 1998, p.8
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According to Juniver Girsang,2 the dualism of the coaching in the Taxation Court brings not 
only a negative impact on the independence of the judgement power but also  a potential of  
dependence (non independence) of the Judicature Board in deciding a case, which then will 
cause an impact on the legal certainty on the taxpayer. 

Based on the abovementioned background, problems statement can be taken as follows.

B. PROBLEM STATEMENTS
1. How is the position of Taxation Court in the Judicature System in Indonesia?
2. How is the Judge’s Independence in deciding a case related to the dualism of tax 

judicature in Indonesia?

C. ANALYSIS AND DISCUSSION
1. The Position of Taxation Court in The Judicature System in Indonesia 

The Taxation Court is the third generation of the establishment of special courts in the 
era of Act Number 14 of 1970 regading the Judgement Power. The first generation is the  
juvenile court followed by the commercial court and the Human Rights court. It can be 
said that at that time, there had been no idea of court specialty in other judicature scopes, 
as mandated by Act Number 14 of 2002 regarding Taxation Court (Act Number 14 of 
2002), which in future add a new nuance from a court specialty Indonesia. 

As generally known that till now, there are only 4 judicature scopes, they are: General 
Court, Adminstrative Court, Military Court, and Religious Court. The amandment on 
Amendment on Act Number 14 of 1970 dengan Act Number 35 of 1999, which was 
then amended again by Act Number 4 of 2004 did not change anything. It caused a 
problem when the emergence of the taxation court. By considering the characteristics 
of the taxation court, at a glance, it can be known that this court is impossible to be 
included in the general judicature because the taxation court functions to settle the 
dispute of citizen who are not satisfied with the decision made by the country, especially 
the taxation office, either in the region or in the central. In short, it can be mentioned 
that what is claimed in the taxation court is verdict from the state officers (Atep Adya 
Bharata, 2003).

The taxation court was established with assumption that the effort of increasing the 
central and regional tax revenue, customs duty, and regional tax, in the practice, 
sometimes was conducted without any increase in justice on the taxpayers themselves. 
Therefore, the taxpayers often feel that the increase in the obligation of  tax/customs 
did not fulfil the principle of justice, so it caused many disputes between the taxation 
agencies, it seemed that a needs to establish a special judicature to handle it was arisen. 
Before the presence of taxation court, previously, a special agency of the settlement of 
tax disupute had been established known as Badan Penyelesaian Tax dispute (BPSP) 
since 1998. There is still necessity to establish a judicature agency such as the recent 
taxation court. On the consideration points on Act Number 4 of 2004, it was said that 
Badan Penyelesaian Tax dispute had not implemented a judicature agency peaked on 
the Supreme Court. Therefore, a taxation court is needed which is suitable with the 
system of judgement power in Indonesia and is able to create justice and legal certainty 
in the settlement of tax dispute. 

2  Juniver Girsang, Dibutuhkan Wadah Organisasi Tax Lawyers Untuk Membantu Penyelesaian Kasus-Kasus 
Sengketa Pajak, Jakarta:Perhimpunan Penasehat Hukum Pajak, 2009.
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The presence of taxation court is hoped to give more justice and legal certainty which 
is not obtained from the previous agencies of tax dispute settlement. This expectation 
is that will be answered by the taxation court. Since the establishment, the taxation 
court attracted enough the parties in dispute in tax matters and considered as promising 
enough as a judicature agency which had just be established in finding the legal certainty. 
Since the past, tax regulation was in 1915 (Staatsblaad Of 1915 Number 707) located 
in di Jakarta (Batavia at that time). Then, the stipulation on the settlement of tax dispute 
in Indonesia actually had had a special institution known as the consideration institute 
was then completed by Staatsblaad of 1927 Number 29 regardingn Ordonantie Regeling 
van Het Beroep in Belasting Zaken, as amended lately by Act Number 5 of 1959 (State 
Sheet Number 13, Additional State Sheet Number 1748) with the fixed location was in 
Jakarta.

This tax consideration institution was then changed into Majelis Pertimbangan Pajak 
(MPP) which was tasked to give decision on the appeal letter about the state taxes 
and regional taxes. Majelis Pertimbangan Pajak investigated and settled the tax dispute 
only lasted up to 1997. Since early 1998, by Act Number 7 of 1997 regarding  Badan 
Penyelesaian Sengketa Pajak, the handling of tax dispute (appeal and lawsuit) was 
transfered to Badan Penyelesaian Sengketa Pajak (BPSP). In the general expanation of 
Act Number 17 of 1997, it was mentioned that Majelis Pertimbangan Pajak which was 
formed based on Regeling van het beroep in Belasting Zaken Stbl. Number 29 of 1927 
as lately amended by Act Number 5 of 1959, was no longer sufficient to meet the needs 
on the settlement of tax dispute. 

In line with the economic development and the national development to give more 
service to the society, a more comprehensive judicature agency in taxation is needed in 
assuring the right and the obligation of the taxpayers based on the taxation law.  This 
taxation law is hoped to give a legal verdict on the tax dispute through simple, quick, 
and cheap process. Based on the considerations, BPSP was established.

The Competence of Badan Penyelesaian Sengketa Pajak must be broader compared 
to the previous taxation judicarture. In the explanation of Act Number 17 of 1997, it 
stated that: “Badan Penyelesaian Sengketa Pajak did not only replace the position of 
Majelis Pertimbangan Pajak, but also replaced Lembaga Pertimbangan Bea dan Cukai 
as conveyed on Act Number 10 of 1985 regading Customs and UU. No. 11 of 1985 
regarding Duty.”

As a judicature agency, the presence of Badan Penyelesaian Sengketa Pajak only lasted 
for 4 year, 4 months, and 11 days. This agency was replaced by a new judicature named 
The taxation court (the Taxation Court), since the issuance of Act Number 14 Of 2002 
regarding the Taxation Court dated 12 April 2002. The taxation court, as regulated on 
Act Number 14 Of 2002, is a judicature agency which implements the judgement power 
on the taxpayers of the tax bearers who look for justice in the occurence of tax dispute 
with fiscus (Dewi Karnia Sugiharti, 2005). The Taxation Court Law gives explanation 
on the tax dispute as conveyed on article 1 point 5 containing: “Tax dispute is a dispute 
occurred in the taxation matters between tax payers or tax bearers and the authoritative 
officers resulted from the issuance of decision which can propose an appeal or a lawsuit 
to the Taxation Court based on the taxation regulation, including Appeal on the execution 
of collection based on the Tax Collection Law using Compulsion Letter.” 

Meanwhile, the decision was explained more on article 1 point 4 of the Taxation 
Regulation as follows: “Decision is a written stipulation in the taxation matters issued 
by the authoritative officers based on the taxation regulation in order to implement the 
Tax Collection Law using Compulsion Letter.”
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Act Number 14 of 2002 also gave definition of tax on article 1 point 2 as follows: 
“Taxes are all kinds of tax collected by the Central Government, including the Customs 
and Duty, and Taxes which are collected by the Regional Government, based on the 
valid regulation.” By the above definition about taxes, no more kind of tax dispute 
regulated in the regulations which is has exception to be able to be investigated in the 
taxation court after meeting the requirements contained on the law. Therefore, all tax 
subject solve their tax dispute in the taxation court (Winarto Suhendro).

Besides, there are also other factors which are specialties of the Taxation Court such as 
(Adrian Suterdi):
1. The Taxation Court is located in the State Capital City.
2. The technical coaching of the judicature is conducted by the Supreme Court, 

meanwhile, the coaching of organization, administration, and finace is conducted 
by Department of Finance.

3. The process of the settlement of tax dispute through the taxation court in the 
investigation agenda only oblige the presence of the Defendant, meanwhile, the 
Plaintiff can attend the trial on his/her own will, except if he/she is summoned by 
the Judge on a clear reason. 

4.  The selection process of the Judge recruitment is held by the Department of Finance 
by involving the Supreme Court.

5. Besides becoming an integral part of the judgment power, the taxation court is also 
an integral part of the process of the State revenue which lead to the estuary of 
APBN (the State Budget).

6. The taxation court is the first level court and the last level court in investigating and 
settling a Tax dispute.

7. The decision of the taxation court is a final decision and has a fixed legal power.

The taxation court has tasks and authority to investigate and settle the tax dispute such 
as:
a. Appeal based on the objection decision.
b. Lawsuit on the execution of tax collection or a corrective decision.

The taxation court also has a task to monitor the lawyer who gives a legal aids to the 
parties in dispute in the trial of the taxation court (Dewi Karnia Sugiharti, 2005:72).

The taxation court regulated on Act Number 14 of 2002 is special related to the agenda 
of holding a tax dispute trial as follows:
1. Principally, the tax judicature trial is held openly/publicly, but in a certain case and 

especially to keep the plaintiff’s interest or the defendant’s interest, the trial can be 
declared as private, meanwhile, the reading of the Judge’s decision of the taxation 
court is conducted in an open trial for public. 

2. The settlement of the tax dispute needs special Judge who have  expertise in taxation 
and certificate of Bachelor in Law  or other certificates of bachelor.

3. The dispute is processed in the taxation court especially related to the taxation 
dispute.

4. The decision of the taxation court contains the determination of the amount of tax 
in debt from the taxpayers, in the form of calculation  in the technical taxation, 
therefore, the taxpayer directly obtain a legal certainty about the amount of tax 
in debt imposed to him/her. As a result of the kind of the taxation court decision, 
besides the general decision kinds are implemented in the general judicature, the 
decision also covers a decision of granting a part, granting all, or adding the amount 
of the tax that must be payed.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 523

The 1945 Constitution Article 24 Paragraph (2) mandates that in Indonesia, there are 
two institutions that hold the highest judgment power, they are: the Supreme Court and 
the Constitution Court along with 4 judicature environments below, they are: general 
general court, the religious court, the military court, and the administrative court. The 
1945 constitute describes that in the system of judicature in Indonesia, the highest power 
which holds the judicature is held by the judgement power and led by the Supreme 
Court.

The taxation court, according to Article 31 of Act Number 14 of 2002, has duty and 
authority to investigate and to settle the tax dispute between the taxpayers and the taxation 
officers. The tax dispute meant is an appeal proposed by the taxpayer on the objection 
decision determined by the taxation officers about the execution of the compulsion letter 
of tax collection, the order letter of confiscation, and the announcement of auction. To 
propose appeal to the taxation court, the taxpayer is required to pay 50% of the amount 
of tax in debt in advance. Meanwhile, in the proposal of lawsuit, it is determined that the 
lawsuit does not postpone or block the execution of the tax collection or the obligation 
of the taxpayer to pay the tax bill. 

The terms or condition can generate an opportunity for the tax officers to “manipulate” 
the money of the taxpayer which had been paid in advance. Besides,  the obligation as 
well as the requirements of the appeal are in contrary with the articles on the human 
rights on the 1945 Constitution, especially Article 28D paragraph (1) in the forms of 
protection, legal certainty, and equal treatment in front of law, as well as Article 28I 
paragraph (2) which prohibits a discriminative treatment on the citizen. Before there is 
decision of the taxation court, the legal condition should be made balanced, that is the 
taxpayer is considered as possibly not guilty and the decision of the taxation officers is 
considered as possibly wrong. 

Besides, according to the stipulation of  Act Number 14 of 2002, the taxation court is 
declared as the first and the final court level in investigating and settling the tax dispute. 
The decision of the taxation is also a final decision and has a fixed legal power. The 
decision cannot be proposed to the appeal or the cassation. The law of the taxation court 
only allows the extraordinary legal effort in the form of review to the Supreme Court.

To be noted, Act Number 14 Of 2002 did not mention at all that the taxation court is in 
one of environments from the four existing judicature environments (general, religious, 
military, and administrative courts). This condition makes the the taxation court itself 
stands alone, therefore, it is not suitable with the system of the national judicature, 
which had been asserted on Article 24 paragraph (2) of the 1945 Constitution, that is a 
judicature system which is limited in the four judicature environments. The position of 
the taxation court which is out of the four judicature environment is also not suitable 
with the explanation of Article 15 paragraph (1) of Act Number 4 of 2004 regarding the 
Judgement Power and the explanation of Article 9A of Act Number 9 of 2004 regarding 
the High Administrative Court (PTUN) which convey that the taxation court as a special 
court is in the environment of PTUN.

Besides, the taxation court also adheres to dualism of coaching authority, by the 
government authority  through the ministry of finance for administrative, organizatotional, 
personnel, and judge financial matters, meanwhile, the Supreme Court only has a judicial 
authority on the taxation court. It is not suitable with the article 1 paragraph (3) of the 
1945 Constitution and the principle of the free judgement power  as regulated on Article 
24 Paragraph (1) of the 1945 Constitution.
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2. The Judge Independence in Settling the Case Related to the Dualism of Tax 
Judicature in Indonesia

The judge’s freedom based on the independence of the Judgement Power in Indonesia 
is assured on the Constitution of Indonesia that is the 1945 Constitution which is then 
implemented on Act Number 48 of 2009 regarding the Judgement Power. The hope is 
that by the legalization of the law on the judgement power, there will be no more forces 
on the doer of the judgement power (the judges) in performing their tasks of settling a 
case as well as being related to the independence of the freedom of the judgement power 
to be more assured.

Independence  is meant as being free drom the executive influence or all other state 
Powers and being free from forces, direction or recommendation coming from extra-
judicial parties, except in the matters which are allowed by the Law.3 Meanwhile, 
according to Muchsin, the independence the judgement power can be categorized into 2 
(two) things: normative independence and empirical independence In practice, the two 
kinds of judgement power relate each other, therefore, in the field, there appears several 
forms of independence as follows:
1. Normatively is independent and the reality is also independent. Here, between the 

stipulation in the regulation and the reality in the field, the judgement power are 
similarly independent. This form is an ideal form that should happen in a legal state.

2. Normatively is not independent and the reality is also not independent. In Indonesia, 
this model once occured in 1964 when Act Number 19 of 1964 was legalized, in 
which Article 19 mentioned that President can participate in the court matters, and 
in the reality, it never happened. This model is the worst model of the judgement 
power because the judgement power is not free and not independent.

3. Normatively is independent, but the reality is not independent In Indonesia, this 
model once happened in the new order era in which the regulation clearly mentioned 
that the judgement power is free and independent but in the reality in the field, 
the judges and the doers of the judgement power often got intervention from the 
executive and other extra judicial.4

Furthermore, Jimly Asshiddiqie conceptualized the independence of the judgement 
power into 3 (three) definitions:
1. Structural Independence is an institutional independence. Here can be viewed 

from the organizational agency which is separated from other organizaions such as 
executive and judiciary.

2. Functional Independence is an independence viewed from the aspect of the 
assurance of the implementation of the judgement power’s function from the extra 
judiciary intervention.

3. Financial Independence is an independence viewed from the aspect of the 
independence in determining the budget itself that can assure their independence in 
performing their function.5

Article 27 paragraph (1) of Act Number 48 of 2009 regading the judgement power 
conveying that the Special Court is only be able to be formed in a judicature environment 
under the Supreme Court. In the explanation, it mentioned that what meant by “special 
courts” are the Juvenile Court, the Commercial Court, the Human Rights Court, the 
Anti-Corruption Court, the Industrial Relations Court and the Fishery Court which are 

3  Paulus E Lotulung, Kebebasan Hakim Dalam Sistem penegakan Hukum, Denpasar:Paper, 2003.
4  Muchsin,  Kekuasaan Kehamiman yang Merdeka dan Kebijakan Asasi, STIH IBLAM, Jakarta, 2004, p.10-11.
5  Ibid,pl.12
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under the General Courts, and the taxation court which is in the environment of the 
Administrative Court. It was asserted on Article 9A of Act Number 51 of 2009 regarding 
the Second Amendment on Act Number 5 of 1986 regarding the Administrative Court 
which conveyed that “in the environment of the Administrative Court, a special court can 
be formed which is regulated by Law”. Then, in the explanation, it conveyed that what 
meant by specialty is differentiation or specialty in the Environment of Adminstrative 
Court, such as the taxation court. From the stipulation, it can be viewed that the taxation 
court is the implementation of the judgement power which is under the Supreme Court. 

Rewiewed from the teaching of the separation of power through the doctrine “Trias 
Politika” as conveyed by Emmanuel Kant or Montesquieu and developed by John 
Locke through the teaching of “Separation of Power” that is : “There can no be liberty 
when the legislative and executive power are jointed in the same persons or body of 
lords because it to be feared that the monarch or body will make tyrannical laws to 
be administered in tyrannical way. Nor is there any liberty if the judicial power is not 
separated from the legislative and executive power.” The concept on the thought of 
free society is begun from the separation of power between the legislative power and 
executive power or judicial power and legislative power as well as executive power.6

In the state administration, the theory of trias politika regarding the spearation of power 
of the state bodies becomes the reference in managing the state bodies which consists 
of executive, legislative, and judiciary. The separation of power aims to balance the 
functions among the state bodies therefore no overlapping of authority between the 
executive and judiciary. It can be viewed from the stipulation of Article 5 paragraph (1) 
and (2) dan Article 25 Paragraph (1) of Act Number14 of 2002 regarding the taxation 
court.

Article 5 conveyed as follows:

(1). The judicature technical coaching for the taxation court is conducted by the Supreme 
Court.

(2). The coaching of organization, administration, and finance for the taxation court is 
conducted by the Department of Finance.

Article 25 conveyed as follows:

(1). The secretary/vice secretary/replacement secretary, and secretariat employees of 
the taxation court are civil servants in the environment of Department of Finance.

It showed that the status and the position of the taxation court is not independent as a 
judicature agency which performs the judicial function because the taxation court is 
also subordinate to the executive power. The position of the taxation court which is 
under two roofs can cause dependence (no independence) of the judgement power in 
settling a case. 

Besides, L.M Friedman once siad that the performance of the legal system can be viewed 
from 3 aspects: the matter of legal substance, the legal structure, and the legal culture. 
Regarding the dualism of the taxation court, in which there is an overlap in the aspect 
of the legal substance, it can cause a systemic impact that is the legal structure does not 
run maximally, in this case is held by a tax judge. 

6  Winarto Suhendro, Pengadilan Pajak Sebagai Pengadilan Khusus Di Lingkungan Peradilan Tata Usaha 
Negara, Makalah., p. 6
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The coaching with a dualism character should be erased as long as possible in the 
judicature system although in the circle of the Ministry of Financy it does not reduce the 
judge independence in investigating and settling a tax dispute. Nevertheless, according 
to M.Yahya Harahap, this opinion contains mistakes with the following reasons:7

1. Placing the judicature agency under the executive in this case in department although 
the things placed under it are only organizer, administrative, and financial. This such 
system is not good directly or indirectly it is a symbol of juridicial recognizion that 
the judicature agency  is under the related ministry. Furthermore, the symbol gives 
warning signal to the judge about the autonomy  limitation of their independence 
that is, in performing their function and the judicature authority, they are under the 
ministry. Therefore, although theoretically the ones who are coahed and monitored 
are only the administrative, personnel, and financial ones, the power of the symbol 
influence contained in it causes broad political and psychological effects on “the 
autonomy, the independence, and the freedom of the judge”, and also has a broad 
impact on the “loyalty: of the judge themselves in the form of hesitation whether to 
be loyal to the function and the authority of the judgement power or to be loyal to 
the policies of the related department. 

2. The recent dualism system cuase difficulties and obstacles that contributes to a concept 
and a program pf monitoring and coaching which are “comprehensive” and “integral”.

The reduction in the judgement independence of the taxation court in investigating 
and settling a tax dispute means to paralyze step by step the taxation court as the last 
fortification to give justice and truth which ended in a legal protection. It must be avoided 
in order that in investigating and settling a tax dispute, the judges of the taxation court 
can make an accountable decision. Therefore, the judge independence in the taxation 
court determines the quality of decision on the tax dispute they investigate and settle. 

D. CONCLUSION AND RECOMMENDATION
Conclusion
1. Normatively, the Taxation Court  includes in the environment of the Administrative Court 

under the control of the Supreme Court, nevertheless, the taxation court adheres to dualism 
of authority that is the authority of coaching is by the government authority through the 
ministry of finance for the administrative, organizational, personnel, and judge financial 
matters, meanwhile, the Supreme Court has a judicial authority on the taxation court.

2. The judge independence in settling a case of course cannot function maximally considering 
that there is an executive intervention  on several things related to the  administrative 
authority and possibly, there are supervision and monitor outside the court branches related 
to the legal products issued by the judges of the taxation court

Recommendation
1. The coaching of organization, administration, and finance on the taxation court which is as 

long as this time is still under the Minsitry of Finance should be unified its technical-judicial 
coaching under the Supreme Court in order that the politics of one-roof judicature is also 
applied to the taxation court.

2. The position of ad-hoc judge in the taxation court should be considered by considering 
that the function of the Judicial Commission as a monitoring agency of judges basically is 
only limited to the monitoring on the professional permanent judges, therefore it cause the 
taxation judges cannot be monitored maximally. 

7  Muhammad Djafar Saidi,  Perlindungan hukum Wajib Pajak dalam Penyelesaian Sengekta,jakarta:PT.Raja 
Grafindo Persada, 2007, p.65
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Consumer protection law in Indonesia, especially for the consumer in financial services sector 
experiences significant growth after the issuance of Act No. 21 of 2011 on the Financial Services 
Authority (OJK). The Commitment for consumer protection in financial services sector have 
been implemented in Indonesia, under the supervision of the Financial Services Authority. In 
an effort to empower consumer in financial services sector through consumer protection and 
improvement finance access to public, in 2013 the Financial Services Authority has issued 
Financial Services Authority Regulation No. 01 / POJK.07 /2013 on  Consumer Protection in 
the Financial Services Sector. As the implementing regulations, so that was issued two Financial 
Services Authority Circular Letters , those are; the Financial Services Authority Circular Letter 
No. 1 / SEOJK.07 / 2014 on the Implementation of Education In Order To Increase Financial 
Literacy to Customers and / or community, and the Financial Services Authority Circular Letter 
No. 2 / SEOJK.07 / 2014 of Consumer Complaint Resolution service and the Financial Services 
business communities. In addition, in 2014 the Financial Services Authority has also published 
the Financial Services Authority Regulation No. 1 / POJK.07 / 2014 of the Institution for 
Alternative Dispute Resolution (LAPS) in the Financial Services Sector. With the publication 
of legislation in the field of the financial services sector, consumers expect the financial services 
sector in Indonesia get a fair legal protection.

A. Introduction
The growth of economic activity in various fields has driven the growth of the financial 
services sector is so rapid, both in terms of quantity of business actors or the types of 
services it offers, such as banking services, insurance services, consumer finance services, 
and various other types of financial services such as selling purchase of foreign currency, 
currency exchange, and others. Regulation and government policy in the field of financial 
services was going dynamic with changes and developments in the community, and even 
tends to simplify growth. Such conditions on the one hand is very beneficial to the interests 
of consumers because of demands can be met as well as the wide open freedom to choose 
various types of quality in  financial services sector has been offered.

On the other side, the conditions and the phenomenon can result to the position of financial 
services businesses (here in after abbreviated PUJK) and consumers become unbalanced.8 
Where consumers only be the object of business activity PUJK to profit as much as possible 
through the troubleshooting advertising, promotion, sale method, and the application of 
standard agreements harm consumers. Consumers with an awareness of their rights and 
obligations are low due to lack of consumer education, the entry point of the trap PUJK sown.

8 Consumers in this context are those who put their funds and / or utilize the services available at financial 
institutions, among others, clients in the banking, investors in the capital market, the insurance policy holder, 
and the participants in the pension fund, based on the laws and regulations in financial services sector, while 
PUJK is meant by commercial banks, rural banks, securities companies, investment advisor, custodian banks, 
pension funds, insurance companies, reinsurance companies, financial institutions, companies mortgage, and 
insurance companies, both of which carry out business activities conventional or sharia. 
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In such situation and condition it can be known that the use of a standard agreement in business 
transactions can result to an imbalance between PUJK and consumers, so it requires a strong 
legal basis for the government and the public to make the protection and empowerment of 
consumers through guidance and consumer education. This effort is important to balance 
the activities PUJK doing economic principles to get the maximum benefit with minimum 
capital, which could harm the interests of consumers, either directly or indirectly.

Based on these conditions the necessary effort to empower consumers through the 
establishment of laws that protect consumers’ interests in integrated and comprehensive and 
can be applied effectively in the community. Regulatory instruments are not intended to shut 
down the business of business, but rather to promote a healthy business climate and the birth 
of the company in the face of tough competition through service and supply of goods and 
/ or service quality. Attitude alignments to consumers was also intended as a form of high 
concern to consumers (wise Consumerism).1

The complexity of economy  systems impact on law construction changes in the relationship 
between producers and consumers. Changes in the legal construction begins with the 
paradigm change the relationship between consumers and producers. Relationship which 
was originally built on the principle of caveat emptor (which emphasizes the consumer 
should be careful in conducting transactions with the manufacturer), transformed into the 
principle of caveat venditor (which emphasizes awareness of manufacturers to protect 
consumers).2

Construction of  legal relation between PUJK with the consumer should be equivalent 
(equal). However, de facto or de jure consumer is in a weak position in the presence of 
the service provider. There are many factors that causes weakness in the consumer, among 
others, are factors of consumer ignorance or lack of information and lack of bargaining 
power of consumers, as well as the consumer’s position that seems to be one step behind the 
businesses. On the other side, seemed to PUJK to be well in formed and powerful in front 
of consumers. Indeed, the A to Z of products for financial services is well understood by 
service providers, but not for consumers. Thus, in the midst of imbalance position that the 
legal relationship between the customer and built PUJK often cause a variety of losses at the 
consumer level.

B. THE FINANCIAL SERVICES AUTHORITY AS REGULATORY AND 
SUPERVISORY INSTITUTION IN FINANCIAL SERVICES SECTOR
Financial Services Authority (hereinafter referred to as the OJK) is an independent and free 
from interference by other parties, which have the functions, duties and authority of the 
regulation, supervision, inspection and investigation in the financial services sector.

The reason for the formation of the OJK, including increasingly complex and varied financial 
products, and the globalization of the financial industry, and the globalization of the financial 
services industry. In addition, one of the reasons of the OJK planning to be formed is the 
government thinks Bank Indonesia failed to supervise the banking sector. This failure can 
be seen when the economic crisis hit Indonesia in mid 1997, a number of existing bank was 
liquidated.3

1 Yusuf Shofie dan Somi Awan, Sosok Peradilan Konsumen : Mengungkap Pelbagai Persoalan Mendasar BPSK, 
(Jakarta : Piramedia, 2004), p.14.

2 Inosentius Samsul, Perlindungan Konsumen : Kemungkinan Penerapan Tanggung Jawab Mutlak, (Jakarta : 
Pascasarjana FHUI, 2004), p. 4.

3 Adrian Sutedi,  Aspek Hukum Otoritas Jasa Keuangan, (Jakarta: Raih Asa Sukses, 2014), p. 39.
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OJK was formed with the aim that all activities in the financial services sector: (i) held on a 
regular basis, fair, transparent and accountable; (ii) a financial system that is able to realize 
sustainable growth and stable; and (iii) capable of protecting the interests of consumers and 
society.4

Indeed, the purpose of the OJK is to hold the financial services sector on a regular basis, 
fair, transparent and accountable, which is reminiscent of thought on the 5 principles of 
good corporate governance and true (Corparate Good Governance) Prices are abbreviated 
as follows:5

1.  Transparency (information disclosure)
 In simple terms can be defined as openness to provide sufficient information, accurate, 

and timely;
2.  Accountability
 That clarity of function, structure, system, clarity of rights and responsibilities and the 

authority of the existing elements;
3.  Responsibility 
 That company’s compliance with applicable regulations, including tax payment issues, 

industrial relations, health and safety, environmental protection, maintaining a conducive 
business environment with the community and so on;

4.  Independency 
 That requires a professionally managed company without a conflict of interest and 

pressure or intervention of any party or which is not in accordance with applicable 
regulations; and

5.  Fairness (equity or fairness)
 This principle calls for fair treatment in meeting shareholder and stakeholder rights in 

accordance with the legislation in force.

OJK’s independency will be fully effective, if there is good corporate governance in the 
financial and banking world. Since the implementation of the system of good governance 
corporate consistently proven to improve the quality and can also be inhibiting performance 
engineering activities that result in the financial statements do not describe the fundamental 
value of the company. The oversight function is not located on the establishment of new 
institutions or not, but on whether or not the implementation of good corporate governance.6

Another issue that affects the independence of the OJK is financing from the state budget 
and / or levies of a party conducting the financial services sector. Determination of the 
amount of the levy was made   by taking into account the ability of the parties conducting 
activities in the financial services sector. Charges or dues will reduce the independence of 
the OJK, so it would be better if the OJK funding comes from the state budget. But for the 
sake of development of the financial services industry in Indonesia, levies or contributions 
can be made   by the OJK, but for the first 5 years of course financing from the state budget. 
In addition, levies or fees can also be done if the financing of the OJK to overburden the 
state budget. But on the other hand, if the OJK has a good program for the development of 
financial services in Indonesia, it will levy or fee will not be rejected by the financial services 
industry when it benefited from supervisory institution and financial services regulation.7

4 Indonesia, Undang-Undang tentang Otoritas Jasa Keuangan, UU Nomor 21 Tahun 2011, LN No. 111 Tahun 
2011, TLN No. 5253, article 4.

5 Bisdan Sig a lingging, “An alisis Hubungan Kelembagaan Antara  Otoritas Jasa Keuangan Dengan Bank 
Indonesia”, Tesis Magister Hukum Universitas Sumatera Utara, Medan, 2013, p. 107.

6 Wiwin Rahyani, “Independensi Otoritas Jasa Keuangan Dalam Perspektif Undang-Undang Nomor 21 Tahun 
2011 tentang Otoritas Jasa Keuangan”, Jurnal Legislasi Indonesia, (Vol. 9 No. 3 Tahun 2013) : 369.

7 Ibid.
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OJK functioned to activate the  system of integrated regulation and supervision of all 
activities in the financial services sector. While the task is to carry out the task of regulation 
and supervision of financial services activity in the banking sector, capital markets, 
insurance, pension funds, financial institutions and other financial services institutions. In 
the organizational structure of the OJK managed by a Board of Commissioners consisting 
of  9 set by Presidential Decree as well as collective and collegial.8

In carrying out its duties and powers, the OJK needs to coordinate with several institutions 
such as Bank Indonesia, LPS, as well as Finance Minister and even the President to later 
policies issued by the OJK can be effective and efficient in solving the problems in the 
financial services sector.

C.  REGULATION OF CONSUMER PROTECTION IN THE FINANCIAL 
SERVICES SECTOR
Consumer protection laws assessed remarkable progress after the birth of the Financial 
Services Authority Regulation No. 01 / POJK.07 / 2013 on  Consumer Protection in the 
Financial Services Sector (here in after abbreviated POJK No. 1/2013). The statement was 
made Inosentius Samsul, Consumer Protection Law Expert Faculty of Law, University of 
Indonesia, where the regulations provide specific consumer protection system, especially in 
the field of financial services.9

The spirit of these rules will no doubt strengthen the consumer protection side. Because the 
scope of consumer protection in the regulation covers three main areas. First, the setting of 
consumer rights to information. It was created as an effort to prevent the loss of consumer 
before the transaction. It becomes a system of preventive supervision of perpetrators of 
financial services. Second, it contains the protection of the right to a fair agreement. Third, it 
contains about compensation and consumer losses. Overall, POJK No. 1/2013 in accordance 
with Act No. 21 Year 2011 on the Financial Services Authority (OJK). In addition, this rule 
is also in line with Act No. 8 of 1999 on Consumer Protection (hereinafter abbreviated 
UUPK), in particular Article 19 of UUPK on the responsibility of  business operators. 
Contained in the scope of consumer protection is already covering the needs of consumers, 
especially consumers of financial services.

POJK No. 1/2013 are followed by the publication of two Circular Letter OJK in 2014. 
First, the OJK Circular Letter No. 1 / SEOJK.07 / 2014 on the Implementation of Education 
in order to Improve Financial Literacy to Customers and / or Community (here in after 
abbreviated SEOJK Number 1/2014), among others, to load PUJK education plan into the 
annual business plan and implementation of reporting obligations to the OJK. For the first 
time the entire PUJK will submit a plan for education in 2014 in November 2014, while the 
2015 plan of education must be submitted along with the submission of an annual business 
plan for each supervisor. The planning of education should refer to the National Strategy 
for Financial Literacy has been launched by the President of the Republic of Indonesia in 
November 2013 ago.10

8 http://www.bi.go.id/id/publikasi/perbankan-dan-stabilitas/booklet-bi/Documents/BPI% 20Thn %20
2014.pdf., diakses tanggal 10 Oktober 2016.

9 Inosentius Samsul, pada Seminar “Penegakan Hukum Perlindungan Konsumen Pasca Undang-Undang 
Otoritas Jasa Keuangan (OJK) dan Peraturan OJK Nomor 1 Tahun 2013”, diselenggarakan oleh Otoritas Jasa 
Keuangan bekerjasama dengan hukumonline.com., di Kridangga Ballroom, Atlet Century Park Hotel Jakarta, 
21 November 2013.

10 “OJK Terbitkan Aturan Perlindungan Konsumen”, http://ekbis.sindonews.com/read/ 839060/32/ojk-terbitkan-
aturan-perlindungan-konsumen, diakses tgl. 15 Oktober 2016.
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Second, the OJK Circular Letter No. 2 / SEOJK.07 / 2014 on the Ministry and Settlement 
Consumer Complaints In Business Actors Financial Services (hereinafter abbreviated 
SEOJK No. 2/2014), which regulates, among others, regarding the existence of a function or 
unit that handles consumer complaints resolution by PUJK and obligation to have the human 
resources, systems and procedures for handling complaints on any PUJK. The completion 
of complaints completed no later than 20 business days after the date of receipt of the 
complaint. However, in certain cases, PUJK may extend the period up to a maximum of 20 
working days later. Additionally, PUJK shall submit a report to the OJK on the resolution of 
complaints on a regular basis every three months.

Then on January 23, 2014 OJK re-issue the regulation, the Financial Services Authority 
Regulation No. 1 / POJK.07 / 2014 of the Institute of Alternative Dispute Resolution in the 
Financial Services Sector (hereinafter abbreviated POJK No. 1/2014). The purpose of this 
arrangement is to create a mechanism for dispute resolution in the financial services sector 
that is fast, inexpensive, fair, and efficient as well as the availability of dispute resolution 
mechanisms in the financial services sector that could boost consumer confidence in financial 
services institutions.

POJK No. 1/2014 contains five main aspects. First, the settlement of disputes between 
financial institutions and consumers resolved through two stages, namely the settlement of 
consumer complaints by financial institutions (internal dispute resolution) and the settlement 
of disputes through alternative dispute resolution institutions outside the financial services 
institution (external dispute resolution) when the settlement of consumer complaints The 
internal financial services institutions can not be resolved.

Second, create an infrastructure in the settlement of disputes with the establishment of the 
institution of alternative dispute resolution (hereinafter abbreviated LAPS) in each of the 
financial services sector no later than December 31, 2015. This LAPS formed by financial 
institutions coordinated by the association of each of the financial services sector and any 
financial institutions LAPS shall be a member in accordance with its business activities.

Third, applying the principle of accessibility LAPS, the principle of independence, fairness, 
and the principle of efficiency and effectiveness. The application of these principles aim to 
dispute resolution in the financial services sector can be solved easily, cheaply, quickly and 
effectively.

Fourth, the OJK will publish a  LAPS’s list in the financial services sector following 
an assessment by the OJK in the fulfillment of its underlying principles. Fifth, financial 
institutions are required to abide by and implement the decisions of alternative dispute 
resolution institutions.

D.  STANDARD CLAUSE IN FINANCIAL SERVICES SECTOR
Everytime consumers easily find the ads in the financial services sector service print and 
electronic media, outdoor advertising media (outdoor), broadcast media, as well as through 
a variety of leaflets, pamphlets, brochures, and others are offered directly at home and at the 
other strategic place, as there is no room for them to miss a promotion. Promotional activity 
is clearly not illegal (against the law), but the promotion is misleading, fool, or that contains 
incorrect information (not true) is clearly against the law and harm consumers. This stage is 
the beginning of a weak consumer, the unavailability of the information is correct, clear and 
honest, allowing consumers to give preference to the right and correct. Vigorous campaign 
as if it will never stop hitting consumers, but consumers like unpunished in digesting and 
absorbing the information and promotion, which are often misleading, fool, and not true.
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When consumers are interested in promotions offered, the next issue to be faced. That’s when 
consumers will face a standard contract formulas in it loaded with standardized clauses, 
which are readily available for consumers to stay approved. According to the authors of 
standard clauses that need to be reviewed existence, because of the presence of standard 
clauses can be seen very clearly the position of consumers who are one step behind the 
financial services businesses. Practically no financial services that do not use a standard 
contract format and standard clauses in dealing with customers. Form of a contract of this 
kind clearly positioning the consumer as the party did not have any bargaining power and 
the contents of a standard contract and even then would not want to have to be approved, 
even when the consumer actually knowing that it incriminating himself. In the discourse of 
consumer protection, this is known as the principle of “take it or leave it”, that is a situation 
that positions lack the bargaining power of consumers in front of businesses. This is exactly 
what the author is supposed to agree among businesses, especially financial services sector 
have a mutually beneficial position in good faith. The advantage is necessary but trust, 
integrity, and responsibility is not forgotten. For a business that is based on the injustice will 
only make real losses and gains are temporary.

The use of a standard contract by itself open an opportunity for financial service providers to 
include all the clauses that benefit him. Usually consumer-related financial services will find 
a variety of obligations stated in the contract can be negotiated without. Example of costs 
that must be borne, interest rates, giving unilateral power, and all the obligations that will 
arise in the future. Practically very little consumer rights set forth in this standard contract.

Here are some standard clauses that are prohibited and harm consumers in the financial 
services sector, namely:
1.  Declare the transfer of responsibility or obligation of PUJK  to the consumer 
 The example in credit card issuance agreement which states:
 “The card holder freed credit card issuer from the responsibilities and compensation 

of any kind which may arise from a complaint, or a lawsuit filed by the card holder 
or their proxies.” This standard clause transfers the responsibility legally according to 
businesses, passed on to consumers through agreements.

2.  Declare that PUJK can  refuse refunds paid by consumers for products and / or services 
purchased

 Consumers can not cancel the purchase of products and / or services and demand the 
money because the products and / or services are not delivered in accordance with 
the agreements. Examples of standard clauses on the home buying and selling binding 
agreement, which states that: “The booking fee applies 7 days and if the past 7 days did 
not make a payment is considered to have resigned and the developer reserves the right 
to resell the goods.”

3.  Declare the empowering of consumers to PUJK, either directly or indirectly, to commit 
any act unilaterally on goods pledged by the consumer, unless the acts are performed 
based on the unilateral legislation

 This provision confirms that PUJK can act unilaterally on the object was pledged by 
the consumer, if the consumer and bound PUJK accessoir separate agreement that is 
the subject of the engagement on the purchase of products and / or financial services. 
Example: If the vehicle financing is burdened with the fiduciary, PUJK can make 
the execution of object into an object fiduciary, without the consent of the consumer 
financing, because the fiduciary is done based on the Law on Fiduciary.

4.  Set on the burden of proof by a consumer, if PUJK stated that loss of use of products and 
/ or services purchased by consumers, not the responsibility PUJK

 An example of a standard clause that prohibited are: “In a claim, lawsuit or other cases 
where PUJK states that a damage or loss directly or indirectly caused by one or more of 
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the risks excluded stipulated in these terms, it is the obligation of the consumer to prove 
otherwise.”This kind of standard clauses contrary to the principle of evidence law that 
states that anyone who postulated to be proved.

5.  Giving rights to PUJK to reduce the use of products and / or services or reduce consumer 
wealth is the object of the agreement of products and services

6.  Stating that consumers are subject to the new regulations, additional, secondary and / 
or changes made unilaterally by consumers utilizing PUJK in future products and / or 
services purchased

 Examples of the new account opening agreement PUJK, which states: “Subject to the 
terms and conditions applicable to the PUJK and all changes into a single entity that is 
inseparable from this account application form.” Based on merit, the parties bound by 
the terms of the agreement should have been known before. The parties may not be able 
to know and understand the conditions that have not existed.

7.  Stating that the consumer authorizes the imposition of mortgage PUJK to, lien, or 
security interest on the products and / or services purchased by consumers in installments

 PUJK when making the imposition of mortgage, lien or security interest on the products 
and / or services bought by consumers in installments, must use a separate power of 
attorney to the principal agreement.

E. PRINCIPLES OF CONSUMER PROTECTION IN THE FINANCIAL SERVICES 
SECTOR
Here are described the principles of consumer protection financial services sector, namely :11 

No. PRINCIPLE The Issue of Strategic and Implementation
01. Transparency Arrangements Marketing Products and/or Services :

1. Summary of product and / or service that contains 
benefits, costs and risks;

2. Include PUJK logo and the caption "Registered and 
Supervised by the Financial Services Authority (OJK)" 
in its marketing collateral;

3.  Using the letters are clear and easy to read in the 
agreement and its marketing collateral;

4.  Management of advertising is not misleading, including 
not using asterisks to the terms and conditions as well 
as the obligation to include a contact who can be 
contacted;

5.  PUJK can still use marketing collateral that have 
been printed/distributed prior to August 6, 2014 by 
the deadline set internally PUJK to be replaced in 
accordance with POJK 1/2013. While loading and 
workmanship after August 6, 2014 must comply with.

11 Anto Prabowo, “Kebijakan OJK Dalam Perlindungan Konsumen Sektor Jasa Keuangan”. Makalah  Seminar 
Nasional Paradoks Pengaturan Perlindungan Hukum bagi Dunia Perbankan/Lembaga Keuangan pada Era 
Globalisasi Ekonomi”. Organized by the Faculty of Law University of Pakuan in cooperation with the 
Otoritas Jasa Keuangan, Hotel Salak Bogor, November 25, 2015. 
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02. Justice Arrangements regarding Standard Clause :
1.    Prohibition standard clause has stated in Act No. 8 of 

1999 and threatened infringement a criminal offense;
2.  PUJK shall adjust the agreement made before August 

6, 2014 with regard to the provisions of the ban on 
the inclusion of standard clauses. The changes do not 
require the approval of consumers consider this change 
to adjust to the legislation in force;

3.  Adjustment standard contract in accordance with POJK 
1/2013 should have been done since the promulgation 
POJK (August 2013). However, from monitoring some 
PUJK still need time to adjust.

03. Reliability 1.   PUJK required to provide services in accordance with 
the submitted when marketing;

2.  Convey an apology and / or offer compensation if 
proven error or loss caused by errors PUJK;

3.   Do not discriminate and provide SOP for community 
services / consumer with special needs. 

04. Data Security 
and Consumer 
Information

Data Sharing Settings :
1. It is prohibited to share data without the written 

consent of consumers. Standard clause that previously 
subjecting consumers are willing to share data shall be 
substituted by asking the willingness of a choice to be 
willing or not the data be shared with the use of clear 
and specific;

2.  PUJK including third parties using the data must 
maintain the confidentiality of consumer data, unless 
regulated by other legislation;

3. PUJK and relevant third parties are prohibited from 
utilizing data that is not accompanied by the written 
consent of the consumer. This does not apply if the data 
used by the PUJK for various offers products / services 
referred PUJK while maintaining good marketing 
procedures.

05. Handling Consumer 
Complaints and 
Dispute Resolution

Complaint Handling :
1. Obligation forming unit or provide officials who carry 

out the functions of consumer complaints, including 
SOP’s and training of human resources to handle it;

2.   Connect with traceable and trackable system.

Dispute Resolution :
1. In agreement fueled PUJK take advantage of LAPS 

in order to dispute settlement;
2. The OJK is still doing better facilitation of dispute 

resolution when LAPS unformed or anticipate if the 
consumer submitted to the OJK despite LAPS in 
each sector have been formed later.
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F. MODEL DISPUTE RESOLUTION CONSUMER FINANCIAL SERVICES 
SECTOR
According to Article 45 paragraph (2) of UUPK is determined that the settlement of consumer 
disputes can be reached through the courts or out of court based on the voluntary choice of 
the parties to the dispute. This means that consumers are given the freedom to assert their 
rights when harmed by businesses either through litigation or non-litigation. 

According to Bryan A. Garner :12 “litigation is the process of carrying on a lawsuit”, which 
translated freely is a process referred the case to the lawsuit through the courts. Instead 
litigation is a process referred the case to the lawsuit without going through or out of court.

Thus for the consumer financial services sector are harmed by PUJK, then the consumer can 
choose the type of consumer dispute resolution financial services sector that already exist 
today, are as follows :
1.  In Litigation

a. Default lawsuit
b. Lawsuit Torts
c.  Class Action 
d.  Sues Rights Organizations (Legal Standing)
e.  Lawsuit Simple (Small Claims Court)

2.  In non-litigation
a.  Through Consumer Dispute Resolution Body (BPSK)
b.  Through the Institution for Alternative Dispute Resolution (LAPS)

G. CLOSING
Actually the problem of the use of standard clauses in the standard contract has been restricted 
by Article 18 of UUPK, but, as well known, the effectiveness of this provision is still far from 
expectations. The use of a standard contract with a standard clause burdensome and harm 
consumers (and in violation of Article 18 of UUPK) is still easily found in various financial 
services practices and services in other sectors. The absence of governmental institutions 
and the competent authority overseeing and ensuring the application of Article 18 of UUPK, 
resulting in a standard contract terms be a powerful weapon for businesses to protect their 
interests in the face of consumers. This is one of the fundamental weaknesses of UUPK 
because even mandate the use of standard terms of contract oversight that normatively given 
to the Consumer Dispute Settlement Board (hereinafter abbreviated BPSK). However, since 
the inception of BPSK, practically unworkable mandates that in the absence of the rules of 
procedure, and also because it does not mandate the right given to the dispute resolution 
institutions such as BPSK. Hence forward, the issue of the use of standard clauses in contracts 
of this standard should be clearly regulated and supervised its use so as not to distort the 
meaning of a contractual relationship between the consumer and the service provider.

When referring to the opinion of  Lawrence M. Friedman who stated,13 that the legal system 
is composed of three elements, namely the elements of legal structures (legal structure), 
the substance of the law (a legal substance) and the culture of law (legal culture), the 
court, the House of Representatives (DPR), the Agency National Consumer Protection 
(BPKN), Consumer Dispute Settlement Board (BPSK), Institute for Consumer Protection 
Organization (LPKSM), and the Financial Services Authority (OJK) is a structural aspect of 
the system of consumer protection laws.

12 Bryan A. Garner,  Black’s Law Dictionary, Ninth Edition, (Minnesota : West Publishing Co, 2010), p. 798. 
13 Lawrence M. Friedman, American Law, (New York : W.W. Norton & Company, 1984), p.5.
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The second element of the legal system is a legal substance. Friedman said that the law 
is intended to substance existing rules, norms and rules of human behavior, or commonly 
known as the “law” that the substance of the law. For example, in the context of consumer 
protection provisions on the prohibition of the inclusion of standard clauses that harm 
consumers, the provisions on the requirements for information that must be included in the 
product label, and of course, the provisions concerning the rights and obligations between 
the consumer and business financial services.

As for the legal culture, Friedman defines it as the attitude of the public toward law and 
the legal system, about beliefs, values  , ideas, and expectations of the legal community. For 
example, legal compliance stakeholders to  UUPK as an umbrella law and legislation in 
the field of other consumer protection, consumer attitudes are intelligent and independent 
kewajibannnya know their rights, as well as financial services businesses responsible for the 
products it offers, the cultural aspects of system of consumer protection laws

Furthermore, to explain the relationship  between the three elements of the legal system 
Friedman draw conclusions and make a cl e ar illustration depicting the legal system as 
a “production process” by placing the machine as a “legal structure”, then the resulting 
product as “legal substance”, while how The engine used is a representation of the elements 
of “legal culture”.

And with the various consumer protection agency that has been established in Indonesia, 
such as BPKN, LPKSM, and BPSK, and OJK field where there is a Board of Education and 
the Commissioner of Consumer Protection specifically to serve the needs of the consumer 
financial services sector, which can be categorized as a legal structure. Then, with the 
enactment of  UUPK, POJK No. 1/2013, which was followed by SEOJK No. 1/2014 and No. 
2/2014 SEOJK, and POJK No. 1/2014 which can be categorized as a legal substance. Finally 
with the trend savvy consumer attitudes and self-aware of their rights and kewajibannnya, 
and financial services businesses responsible for the products that it offers a legal culture, 
then the device should be enough to protect the interests of consumers of financial services 
businesses deeds that harm consumers.

Hopefully, with the synergy of the three elements of law (legal structure, legal substance and 
legal culture), it is expected that the effectiveness of the system of consumer protection laws 
in Indonesia’s financial services sector can be implemented as well as possible.
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ABSTRACT:

The objective of this study is to analyze the existence of Law Number: 25 of 2007 regarding 
Capital Investment. It employed some legal theories to analyze the problems presented. The 
theories were those claimed by several prominent law experts such as Hans Kelsen with his 
theory of the Hierarchies of the Norms that states laws are arranged in hierarchies where the 
highest law establishes laws underneath. The highest law has the authority to validate any law 
to be made. In other words there is an interrelation between the very top law to the lowest one 
and the laws shall not conflict one another. Other experts were Jeremy Bentam with his theory 
of utility which is also known as the Greatest Happiness of the Greatest Number and Satjipto 
Rahardjo with his theory that law is for men instead of men for law, which aims at pleasing the 
peoples. Then the theories were collocated with the fundamental Indonesian laws, namely: the 
Indonesian philosophy (Pancasila) and the 1945 Constitution. All theories were used to analyze 
whether the legal purposes in the law of foreign investment correspond to the legal theories 
aforementioned and whether the substance explained in the rules of the law is already consistent 
with its legal purposes and is still within the framework of Pancasila and the 1945 Constitution.
Keywords: Legal theories, Law Number: 25 of 2007, Pancasila and the 1945 Constitution

INTRODUCTION 

A. BACKGROUND
In this era of globalization, the capital investment, especially foreign investment, pours 
in abundantly that it is unstoppable. It comes with advantages and disadvantages. Some 
of the former are as follows: the investment makes Indonesia involve in the international 
trade association, it provides technological and economic advantages, it absorbs labor, and 
so forth. However there are also some disadvantages, and one of which is the coming of 
capitalist ideology in the new form, namely: neo liberalism, as Adi Sulistiyono states:

“Actually the awareness of the dangers of capitalism in its today’s figure has already existed, 
and it has emerged from western thinkers instead, including thinkers of international 
financial institutions like International Monetary Fund (IMF). This awareness emerged little 
in developing countries that they “voluntarily” enter the game, which is trending “.1

According to Hendrik Budi Untung:

“It is not easy to combine between the interest of investors and that of capital recipient 
countries. That is, if a capital recipient country is too tight in determining terms of investment, 
the investor may not come again. Even investors who have already invested may move their 

1 Adi Sulystiono. Reformasi Hukum Ekonomi Indonesia.  Lembaga Pengembangan Pendidikan (LPP) dan UPT 
Penerbitan dan Percetakan UNS ( UNS Press )  Universitas Sebelas Maret Surakarta, Second Edition, May 2008. p. 
14-15 
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companies out of the country. This is so because in this era of globalization, capital owners 
are free to determine where to invest and nothing can stop their movement “.2

For this reason, Indonesia has established Law Number: 25 of 2007 which provides 
opportunities for foreign investors to invest in highly various types of business. As mentioned 
in Article 12 Paragraphs (1) and (2): “all areas or types of business are open to investment 
activities, except areas or types of business that are declared closed or open with conditions. 
The business sectors closed to foreign investment are: weapon production and other sectors 
which are explicitly declared closed by the law.

The articles mean only excluded business sectors as mentioned above are where investors 
cannot invest their capital. On the contrary they can invest their capital in sectors of mining, 
agriculture, water, fisheries, aquaculture and others. Paragraph (3) Article 33 of the 1945 
Constitution states that “Earth, water and natural resources contained therein are controlled 
by the state and are used for the greatest prosperity of the people around the country”. 
Then, it is reaffirmed by Paragraph (1) of Article 2 of Law Number: 5 of 1960 regarding 
the Basic Provisions concerning the Fundamentals of Agrarian Affairs which states that: 
“earth, air, and space, including the natural resources contained therein at the highest levels 
are controlled by the state as the organization of the power of the whole people around the 
country”

B. PROBLEM FORMULATION
The problem statements of this study are formulated as follows:
1. What is the objective of Law Number: 25 of 2007?
2. Has Law Number: 25 of 2007 regarding Capital Investment conformed to the concept 

of social prosperity according to the 1945 Constitution?

C. DISCUSSION 
The development of investment is so fast particularly in the natural resource sectors that the 
principles of national interest shall be the basis according to the provisions of Article 33 of 
the 1945 Constitution of the Republic of Indonesia in which Indonesia ideally adheres to 
economic democracy or Pancasila (Indonesian philosophy) economic system. The current 
fact, however, shows that Indonesia tends to practice liberal economic system. One of 
the indicators is its participation in the World Trade Organization (WTO) by adopting the 
principles of WTO and organizations of other economic fields that carry economic liberalism 
with its free market. 3

The development of liberal economy through the trickle down effect approach has less 
result for the equitable distribution of economic income of Indonesian society as claimed 
by Sulistyono:

“All this time, the development of economy has merely been oriented to the economic 
growth through the trickle down effect approach, which is proved to cause the national 
economic turmoil due to the acts of self-styled entrepreneurs who  embezzle  the state assets 
overseas”4 

There are several legal theories we can extend to solve such problems, namely: reforming 
the prevailing laws, especially the capital investment laws which all this time have already 
been oriented to capitalist or liberalist economic system to the Pancasila economic system 

2 Hendrik Budi Untung.  Hukum Investasi.  Sinar Grafika, Jakarta, p  5 
3 e- journal unair.ac.id index.php/article/382/216 oleh Wd. Pawesni, accessed on November 3rd, 2016
4  Adi Sulistyono, Muhammad Rustamji, Hukum Ekonomi Sebagai Panglima,masmedia Buana pustaka, 2009 hal: 193 
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within the frame of the 1945 Constitution of the Republic of Indonesia as stated by Hans 
Kelsen :

“The relation between the norm regulating the creation of another of the norm and this other 
norm may be presented as a relationship of super-and sub-ordination, which is a spatial figure 
of speech. The norm determining the creation of another is the superior, the norm created 
According to this regulation, the inferior norm. The legal order, especially the legal order the 
personification of the which is the state, is therefore not a system of norms coordinated to 
eah other, standing, so to speak, side by side on the same level, but a hierarchy of different 
levels of norms. The unity of these norms is constituted by the fact that the creation of 
one norm- the lower one-is determined by another-the higher – the creation of which is 
determined by a still higher  norm, and that this regressus is   terminated by a highest, the 
basic norm which, being the supreme reason of validity of the whole legal order, constitutes 
its unity.”.5

From the theory developed by Hans Kelsen, a conclusion can be drawn that the law on 
foreign investment shall be within the corridor of the 1945 Constitution and Pancasila as the 
Indonesian philosophy. Kelsen says further:

“The Hierarchical structure of the legal order of the state is roughly as follows: Presupposing 
the basic norm, the constitution is the highest level within national law“.6

Presupposing the basic norm in Indonesia is Pancasila, the 1945 Constitution, and and other 
laws and regultions as well as other amendments. All shall aim to what is stated in the 
Constitution and state philosophy that has our goal of law as a nation. Indonesia is a state 
of law and it is regulated in Paragraph 3 of Article 1 of Chapter I of the 1945 Constitution, 
which states that “Indonesia is a state of law.”

“The goal of our state of law, according to Sri Edi Swsasono, can be seen from: Article 33 
of the 1945 Constitution is a ‘giant’. The stipulation of Article 33 of the 1945 Constitution 
is a form of economic nationalism of Indonesia, that is, the free determination to replace 
colonial principle, namely: the ‘principle of individualism’ into a national principle, namely: 
mutualism and brotherhood or ukuwah”.7

Meanwhile, Satjipto Rahardjo claims that:

“Reading our constitution raises an important moral value, namely presenting and building 
‘a country with a strong commitment for the happiness of its people’. All listed in Pancasila 
show the moral commitment. The national principles of ‘Believing in God Almighty, Just 
and Civilized Humanity, the council decision-making and Social Justice for all Indonesian 
people ‘ let the state have a mandate to run the task with all morality. The national principle 
of ‘Believing in God Almighty which is meta-rational, gives a unique tone and distinctive 
character and constitute an important reason to say, Indonesia wants its people to live happily. “.8

According to Jeremy Bentham, the legislators have to put the public goodness as the goal 
based on the general utility as the basic logic, as stated as follows:

“The public goodness should be the goal of legislators; public utility should become its 
logical basis. Knowing the true goodness of the people is what constitutes the legislation 
knowledge; it will be achieved by finding a way to realize that goodness “.9

5 Hans Kelsen. General Theory of Law and state, Trsaction publisher New Brunswick ( USA ) and London ( UK ). p.124 
6 Ibid, p, 124.
7  Cited from Satjipto Rahardjo. Negara Hukum Yang Membahagiakan Rakyatnya. Genta Publishing, p 84
8 Ibid, p. 85 
9 Jeremy Bentham. Teori Perundang-undangan, diterjemahkan oleh Nurhadi MA,  dari  The Theory of Legislation .  

Nusa media dan Penerbit Nuansa. Bandung. p. 25
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Then, in the preface of his book entitled A Fragment on Government, Jeremy Bentham and 
F.C. Montague M.A. says the following:

“if we look in history, says Beccaria in his introduction, we shall find that laws which are 
or ought to be convention between man a state of freedom have been for the most part the 
work of the possession of a few or the consequences of fortuitous or temporary necessity; 
not dictated by a cool examiner of human nature, who knew how to collect. In one point in 
the action of multitude and had this only end in view, THE GREATEST   HAPPINESS OF 
THE GRETEST NUMBER. This sentence might have been pre fixed to a collected edition 
of Bentam’s writing, and its closing words were adapted by Bentham as the motto of his 
lifelong labour “.10

From the above descriptions of legal theory, let us analyze Law Number: 25 of 2007 
regarding Capital Investment.

Firstly, take a look at the consideration section of the aforementioned law:
a. that to materialize a just and prosperous society based on Pancasila and the 1945 

Constitution, sustainable national economy development based on the economic 
democracy to achieve state goals should be developed;

b. that corresponding to the mandate in Decree of the People’s Consultative Assembly of 
the Republic of Indonesia Number: XVI / MPR1998 regarding Economic Politics in 
the Context of Economic Democracy, the investment policy should always support the 
people economy by including the development of micro, small, medium businesses and 
cooperative unions;

c. that in order to accelerate the  national economic development as to materialize the 
political and economic sovereignty in Indonesia, it is necessary to increase investments 
for processing the economic potentials into real economic powers through the use of 
capital from both domestic and abroad sources; and

d. that to face the global economy and the participation of Indonesia in various activities 
of international cooperation, it is necessary to create an investment situation which is 
conducive and improvable, and which provides a legal certainty, fairness, and efficiency 
by persistently taking the interests of the national economy into account.

Thus, from the above descriptions, it turns out that there is a similarity on the goals between 
those referring to Article 33 of the 1945 Constitution and the theories put forward by 
the experts. All are geared toward the national economy interests, the prosperity, and the 
happiness of the Indonesian people as well as the law certainty. It corresponds to what Hans 
Kelsen says that:

“An action can establish laws only if it corresponds to other legal norms which have higher 
levels and authorize the new law. Kelsen believes this is what is meant by the Basic Norm 
which is the presuppositions of a supreme legal validity “11

Secondly, pay attention to the articles of Law Number: 25 of 2007 regarding Capital 
Investment:

Paragraph 4 of article 1 states that domestic and foreign investments can be carried out in 
the form of legal institution or individuals but Paragraph 2 of Article 5 states that foreign 
investment shall be in the form of a limited liability company under the laws of Indonesia 
and is located in the territory of Indonesia, unless it is stipulated differently by the law.

10 Jeremi Bentham. A Fargment on Government.With an introduction by F.C. Montague. M.A. late fellow of Oriel 
College. The lawbook exchange, ltd. Union, New Jersey, 2001. p. 27 ).

11 http.//id m.wilkipedia.org.Accessed on March 27th, 2016, 12:30 Western Indonesia Time 
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The result of the analysis shows there is no consistency between the two articles that they 
provide a legal uncertainty.

Letter d. of Paragraph 1 of Article 3 discusses the principle of “equal treatment and not 
distinguishing the origin of the State.” Paragraph 2 of Article 6 states that the same treatment 
does not apply to investors from a state obtaining a privilege based on an agreement with 
Indonesia.

The result of the analysis shows that there is no consistency between the two articles that 
they provide a legal uncertainty.

Paragraphs (1) and (2) of Article 12, as described above, that the state opens to domestic and 
foreign investments in all areas or types of business except areas or types of business that are 
declared closed or open with conditions. The business sectors closed to foreign investment 
are: weapons production and other sectors which are explicitly declared closed by the law.

In practice, foreign investors have been doing business in the plantation, aquaculture, mining 
and shipping and so forth. This is in contradiction to Article 33 of the 1945 Constitution 
which states that the earth, water and natural resources contained therein controlled by the 
state for the prosperity of the people around the country.

Paragraph (1) of Article 10 states that any investment company in meeting the workforce 
shall take Indonesian labor. Paragraph (2) of Article 10 states that any investment company 
has a privilege to employ any expert of foreign countries for certain positions according to 
certain provisions of laws and regulations, Paragraph (3) of Article 10 reads that investment 
companies are required to improve Indonesian labor competencies through vocational 
training in accordance with the provisions of the law. What the sanctions will be given to 
companies that do not implement the provisions of Paragraph 3 of Article 10 is not clearly 
defined in this article. 

Paragraphs (1), (2) and (4) of Article 22 containing facilities on rights on land have been 
canceled by the Constitutional Court, as far as it concerns with the term “upfront at once”.

“Paragraphs (1), (2) and (4) of Article 22 have been canceled by the Constitutional Court 
with the decision of the Constitutional Court of the Republic of Indonesia, Case Number: 
21-22 / PPU-V / 2007, Subject: Testing of Law of the Republic of Indonesia Number: 25 of 
2007 regarding Foreign Capital Investment to the 1945 Constitution”.12

Even this article also contradicts the basic Agrarian Law regarding the period for granting 
the right of a land and the way of the granting. The period of granting the right of a land 
in the in the foreign capital investment law is longer than that in the basic agrarian law. In 
addition the right of a land is granted gradually in the basic agrarian law, but in the foreign 
capital investment, it is granted upfront at once.

D. CONCLUSIONS AND SUGGESTIONS
a. Conclusion.

Based on the above descriptions, conclusions are drawn as follows:
1. In this study found that the investment law is more oriented to the system of 

capitalism and liberalism.
2. There is a diffrenet concept of public welfare, among wich is mandated by the 1945 

constitution with those cantained in Law 25  on investment. 

12 Verdict of Constitutional Court of the Republic of Indonesia, Case Number: 21-22/PPU-V/2007 p.80 
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b. Suggestion.
1. Contradictive articles should be changed so that they correspond to the goals of the 

formation of Law Number: 25 of 2007 and should be put back in the framework of 
Pancasila and the 1945 Constitution.

2. Indonesia should actively participate in directing the pace of globalization and of 
capitalists without greediness by justifying any means and in shaping globalization 
which is environment-friendly, has ethical business atmospheres not only for 
investors but also for Indonesian people so as to create justice, prosperity, happiness, 
peace and certainty.
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ABSTRACT

Nowdays, the internet has become a vital necessity in the daily life of  people over the world. 
Once the internet is publicly opened, the internet was used also to benefit trade. At this moment, it 
is easy to find out plenty of common modern trade transactions that use technology as a medium,  
which is commonly known as electronic transactions or electronic commerce (e-commerce). A 
challenge of the changing era that needs serious attention is how to use the internet safely without 
getting into trouble because of  the unpreparedness of Indonesia in various aspects (mainly in 
legal aspect) in order to anticipate all of the possible occurence relating to the electronic trading 
system. The problem is usually resolved through the courts and alternative dispute resolution. 
The problems that occurred at this time encompassing the justice seekers (in this case society) 
who are suffering a loss as a result of e-commerce transactions which is blocked by a considerable 
distance between the buyer with merchant. E-commerce and judicial process at court also takes 
up a long time and requires sophisticated mechanism. In connection with this, this paper will 
outline the settlement of e-commerce by implementing a mediation via online dispute resolution 
(ODR) for dispute resolution electronic commerce transactions in Indonesia.

A. PREFACE
The growth of the internet is now developing very rapidly and is nearly used by everyone. 
Once the internet is open to the general public, the internet began to be used for the sake 
of trade. There are at least two things that encourage trade activities in connection with the 
advancement of technology, firstly the increasing demand for the products of the technology 
itself and secondly convenience for the trade transactions.1 In addition, the development 
of information of technology is very fast and has brought many changes. The life pattern 
changes occur in almost all fields, whether social, cultural, economic and other fields. Such 
changes include the growing use of Internet technology (ICT), which is one part of the 
development of information technology.

One very large change due to the development of information technology is in the field 
of economics. The development of information of technology has significantly changed 
the conventional economic system into a system of digital economy. This digital system 
allows businesses to conduct a transaction using electronic media with more ease, speed, 
and efficiency. Today many common modern trade transactions use the technology as a 
medium, this is commonly known as electronic transactions or electronic commerce.

Certain problems will rise as a result of the changing times, the development of conventional 
trade shifted into the modern trading system / electronic transactions. One of the problems 
that arise from the electronic transaction system is the issue of the validity of the transaction 

1  Asril Sitompul, Internet law (Identifier Regarding Legal Issues in Cyberspace), Moulds II, Bandung: Citra 
Aditya Bakti, 2004, p. vi..



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 549

system. Specifically, the validity referred to here is the validity of a trade agreement or 
contract for sale made through the electronic system. It has become a habit if any trade 
agreements is always poured in an agreement or contract. According to the theory of civil in 
general, a transaction is a legal action involving the two sides, required to accept  each other 
in terms of the economic value, and usually realized through an engagement called a term of 
the contract,2 because the contract itself serves to secure a deal.3

In addition to the above, some of the legal issues that arise in the field of law in the activity 
of e-commerce, among others: 1. Authentication upon legal subjects that make transactions 
over the Internet; 2. The current force and effect the agreement legally binding; 3. The object 
of the sale transaction; 4. The mechanism of transfer of rights; 5. The relationship of law 
and accountability of the parties involved in the transaction document;  6. Legality of the 
electronic records and digital signature as evidence;  7. The dispute settlement mechanism; 
8. The choice of law and forum judicial authorities for dispute resolution.

A challenge of the changing times that need serious attention if you do not want to “get 
into trouble” due to the unpreparedness of Indonesia in various aspects (mainly legal) to 
anticipate all possibilities that occur relating to this electronic trading system.4

Legal issues in e-commerce also requires a solution that will be able to give a legal certainty 
and creates confidence (self-confidence) on the e-commerce business people in particular, 
and at all levels of society in general. Indonesia has set the legal framework on e-commerce 
activities namely by Law No. 11 Year 2008 on Information and Electronic Transactions 
(hereinafter referred to as the Law ITE). 

The problems that are currently occuring are for those seeking justice, in this case they are 
disadvantaged as a result of e-commerce transactions that is blocked due to a considerable 
distance between him and the e-commerce merchant. Furthermore, solving the case via 
the court requires a long time and a long process. In connection with this, this paper will 
outline How the settlement of e-commerce by implementing a mediation via online dispute 
resolution (ODR) for dispute resolution electronic commerce transactions in Indonesia is 
going to resolve the problems.

B. THE CHALLENGE OF E-COMMERCE SETTLEMENT NOWADAYS

If the crime of e-commerce has entered the realm of criminal and civil law, the provisions 
of the laws and regulations of Indonesia will be regulated by the national law, namely Law 
No. 11 Year 2008 on Information and Electronic Transactions. So in this case the Law ITE 
provides legal protection in the trading of e-commerce. 

Several articles in the Law ITE regulating crime in e-commerce is in Article 30: 
(1) Every person knowingly and without authority or unlawfully accessing computer and / 

or Electronic Systems belonging to another person in any way. 

2 Hasanuddin Rahman, Contract Drafting Skill Series Designing Business Contracts, Bandung: Citra Aditya 
Bakti, 2003, p. 2. 

3 Peter Mahmud Marzuki, Contract of International Business, Lecture Material Master of Law, University of 
Airlangga, Surabaya, 2001, at Emilda Kuspraningrum, Validity of Contracts Electronics In Act ITE Seen From 
Article 1320 of the Civil Code and the UNCITRAL Model Law On Electronic Commerce, Proceedings of LAW 
Faculty of Law Unmul Vol , 7, No. 2, December 2011, p. 182-194. 

4 Emilda Kuspraningrum, Validity of Electronic Contracts In Act ITE Seen From Article 1320 of the Civil Code 
and the UNCITRAL Model Law On Electronic Commerce, Proceedings of the Faculty of Law Unmul LAW Vol. 
7, No. 2, December 2011, p. 182-194. 
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(2)  Any person knowingly and without authority or unlawfully accessing computer and / or 
Electronic Systems in any way in order to acquire the Electronic Information and / or 
Electronic Records. 

(3)  Any person knowingly and without authority or unlawfully accessing computer and / or 
Electronic Systems in any way to violate, break through, exceeded, or break through the 
security system.

Furthermore, the penalty provisions set forth in Article 46 of Law ITE as follows:
(1) Every person who meets the elements referred to in Article 30 paragraph (1) shall 

be punished with imprisonment of 6 (six) years and / or a maximum fine of Rp. 
600,000,000.00 (six hundred million rupiah).

(2) Every person who meets the elements referred to in Article 30 paragraph (2) shall 
be punished with imprisonment of 7 (seven) years and / or a maximum fine of Rp. 
700,000,000.00 (seven hundred million rupiah).

(3) Any person who meets the elements referred to in Article 30 paragraph (3) shall 
be punished with imprisonment of 8 (eight) years and / or a maximum fine of Rp. 
800,000,000.00 (eight hundred million rupiah).5

Furthermore, Article 39 of Law ITE explains that:

“Civil action carried out in accordance with the provisions of legislation. In addition to the 
settlement in a civil lawsuit, the parties can resolve the dispute through arbitration or other 
alternative dispute resolution institutions in accordance with the provisions of legislation. “

Based on the above, the settlement of disputes in electronic commerce transactions can be 
either civil or criminal, so to give legal protection to the community in Indonesia.

Indonesian state can be said to support the establishment of Online Dispute Resolution 
(ODR) based on the clause mentioned in the ITE Law, Article 41 which states:
(1)  The public may contribute to improve the utilization of information technology through 

the implementation of electronic systems and electronic transactions.
(2)  The role of people as in paragraph (1) may be held by an institution established by the 

community.
(3)  The board as in paragraph (2) may have the function of consultation and mediation.

Based on the Law ITE Article 41 paragraph (3) that Indonesia strongly supports the 
establishment of the ODR as an institution having a consultation and mediation. ITE Law 
in Article 40 paragraph (2) states that the Government of Indonesia has to protect the public 
interest from any kind of interference as a result of improper use of electronic information 
and electronic transactions that disrupt public order, in accordance with the provisions of the 
legislation. As mentioned earlier, the purpose of the ODR is to facilitate online disputes over 
electronic transactions to a disadvantaged particular party. Any dispute arising can interfere 
with the public interest and should be quickly dealt with despite the warring parties across 
geographic, language and a different legal jurisdiction. 

An addition to Article 41 paragraph (1), (2) and (3), can be seen in Article 18 paragraph 
(4) of the Act ITE which is a form of Indonesia’s support to the establishment of the ODR, 
which reads that “the parties have the authority to establish the forum court , arbitration or 
other institutions authorized to handle disputes that may arise from electronic transactions 
internationally made “then forwarded paragraph (5) which states that” if the parties do not 

5 Business Transactions Dispute Resolution E-commerce, available at <http://www.gresnews.com/berita/
tips/148281-tips-penyelesaian-sengketa-transaksi-bisnis-e-commerce/0/>, accessed on October 29, 2016 15:00 
pm. 
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make the choice of forum as paragraph (4), the establishment of the authority of a court, 
arbitration or settlement institution of alternative more authority to handle disputes that 
may arise from the transaction, based on the principles of private international law “. This 
means that in paragraph (5) it  is made clear that the ODR is able to function as an alternative 
dispute resolution institution that is based on private international law. Knowing that the 
ODR is now a part of alternative dispute resolution that is recognized internationally through 
the activities of the United Nations which has always held an annual conference and has 
established an ODR Expert Group on ODR.

Protect of the function of ODR is assured by the Government of Indonesia through Law 
ITE Article 38 paragraph (1) which states that “any person may file a lawsuit against the 
party that organizes electronic systems and / or use of information technology which is 
causing losses to the state”.  It can be observed that the public is requested by the state to 
file a lawsuit in the event of losses due to transactions conducted electronic systems such 
example is (e-commerce), (e-payment), (e-procurement) and (e-contract). Citizens who use 
the facilities ODR, even this is protected and restricted by the Act ITE case of things that are 
undesirable adverse parties to the dispute through the ODR to Article 35 of Law ITE which 
states that “any person intentionally and without right or unlawful manipulation, creation, 
alteration, removal, destruction of electronic information and / or electronic documents with 
the aim of electronic information or electronic document shall be deemed as if the data is 
authentic “.

Confidentiality disputes along with electronic documents are resolved through ODR is also 
protected by Law ITE Article 32 paragraph (2), it states that “any person intentionally and 
without authority or unlawfully in any way to move or transfer the electronic information 
and / or electronic documents to the system electronic others who are not eligible.

If there are those who try to disrupt / stop function of the ODR using information technology 
facilities, service providers ODR will be protected by the Act ITE through Article 33 which 
states “every person intentionally and without authority or unlawfully taking any action that 
results disruption of the electronic system and / or cause the electronic system to not work 
as it should “.6

C. THE SETTLEMENT OF ONLINE DISPUTE RESOLUTION VIA MEDIATION
In case of  the disadvantage  as a result of transactions of electronic commerce that are 
are blocked by a considerable distance with the electronic commerce merchant, while the 
settlement  via the court also requires a long time and process, the justice seekers can find 
an alternative via the mediation as one of Alternative Dispute Resolution (ADR). This  way 
usually is seen as a means of dispute resolution that is humane and just. Humanist because 
the decision-making mechanism (a peace agreement) to the authority of the disputing parties, 
maintaining good relations. Unfair because each party has an option to negotiate a solution 
to the problem and outputs a win-win solution.

Alternative Dispute Resolution (ADR) according to Article 1 paragraph 10 of Law No. 30 of 
1999 on Arbitration and Alternative Dispute Resolution is an institution for settling disputes 
or differences of opinion in a procedure agreed upon by the parties, the court settlement by 
way of consultation, negotiation, mediation, conciliation or expert assessment. Therefore, 

6  Adel Chandra, Dispute Settlement Electronic Transactions Through Online Dispute Resolution (ODR) Linkages 
With the Law on Information and Electronic Transactions No. 11 In 2008, the Journal of Computer Science 
Volume 10 Number 2, September 2014, Jakarta: Faculty of Computer Science Esa Unggul University, 2014, p. 
86-87, available at <http://digilib.esaunggul.ac.id/public/UEU-Journal-3653-adel-chandra.pdf> accessed on 
October 29, 2016 at 15:00 pm.
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litigation dispute resolution is becoming obsolete and people turn to mediation. Through 
the Supreme Court Regulation (PERMA) No. 1 of 2008 which later was changed to the 
Supreme Court Regulation (Perma) No. 1 Year 2016 on Mediation; mediation has been 
integrated into the system in the court proceedings. Each civil case should be resolved first 
by way of mediation. Each judge’s decision which is not done through mediation first, shall 
be deemed void.7

In the mediation process, a third party dispute to intervene in the negotiations with the 
ability to create unlimited ability or no ability to make decisions or  to assist the parties to 
reach a settlement process. There is no authorized decision-making power that separates 
mediation of arbitration and litigation. 

Differences between online mediation with the mediation face to face is: one is conducted 
via the Internet by using electronic means of communication. Mediation global online 
describes the offline world in a set of strategies, styles and services provided, although 
only one online provider that clearly illustrates the recognized standard, designed for offline 
mediation. This institution is an online resolution by using mediation practice standards set 
by the American Bar Association: (ABA) Society Of Professionals In Dispute Resolution 
(SPIDR). Most of the online provider is mediation facilitative mediation compared to online 
evaluative mediation.

Implementation of the results is one of the most important issues in the field of ODR. 
Successful negotiation or mediation resulted in a settlement between the parties. Settlement 
like this is a contract that binds the parties as well as other contracts. Therefore, if one 
party fails to comply, the other party has no remedy other than filing a lawsuit in court or 
arbitration.8 

Electronic commerce in resolving disputes, mediation can be used as a dispute resolution 
option for relatively shorter time than be resolved through the courts. Mediation as one 
of Alternative Dispute Resolution (ADR) can be harmonized implementation by using the 
Online Dispute Resolution (ODR) because it can be more efficiently time and distance of the 
parties in electronic commerce disputes. 

Settlement online need the information technology, particularly the internet for dispute 
resolution processes. Information technology devices used have good internet network so 
that it can process the information and forwarded to the parties involved in the settlement 
of disputes. As previously mentioned that the ODR is a dispute settlement is done by 
combining information technology processing computer with internet communication 
network facilities. ODR is described by the dominant role of information technology that is 
considered the “fourth party” on the settlement of disputes. ODR provides a lot of themes 
and concepts of dispute resolution processes either abitrase, mediation and negotiation.

ODR facilitates information technology media as the “fourth party” to the parties to the 
dispute to communicate although not met face to face. ODR concept recognizes the role and 
value of the software as a network that is used for more than just a simple communication 
channel. With the “fourth party” will facilitate the parties to clarify the issues prior to face 

7 Effectiveness of Mediation In Divorce Settlement Case In Central Java Religious Court, available at <https://
www.google.co.id/url?sa=t&rct=j&q=&esrc=s&source=web&cd=6&cad=rja&uact=8&ved=0ahUKEwiyje
PXk5vQAhXLL48KHS6uCp8QFgg5MAU&url=http % 3A% 2F% 2Fjournal.walisongo.ac.id% 2Findex.php% 
2Fahkam% 2Farticle% 2Fdownload% 2F601% 2F544 & usg = AFQjCNFlA5-oQjZOlt4pTyMqL_ujpoWxbQ 
& sig2 = GN-RQeqQZ71ofS_DbDOViw & BVM = bv.138169073, d.c2I> accessed on October 29, 2016 at 
15:00 WIB.

8 Online Dispute Resolution, available at <http://www.negarahukum.com/hukum/online-dispute-resolution.
html> dikses on October 29, 2016 at 15:05 pm. 
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sessions (face to face) with video conferencing or the device used to help identify the parties 
in an online meeting. The emerging challenges to the implementation of an effective dispute 
settlement ODR is how to facilitate the process of information arising from the activities 
of this dispute efficiently in the transmission network the Internet. One of the goals of their 
desire ODR is their desire to increase public trust in electronic commerce by providing a 
fast dispute resolution and legal certainty across geography, languages   and different legal 
jurisdiction. 

Urgency their online dispute resolution arrangements in resolving disputes and electronic 
contract, based on some principles that became the distinguishing feature of online dispute 
resolution than the conventional alternative dispute resolution, in the sense that is done 
without the help of electronic media, namely the:9 
1)  Transparency, the question in this case is transparency obtained by the parties regarding 

the procedures of settlement of disputes and the result of the settlement of disputes 
openly; 

2)  Accessibility, which is referred to in this case is the absence of financial barriers, and 
the implementation of online dispute resolution allows the contracting parties to access 
electronic dispute resolution electronic contracts without the barriers of space and time; 

3)  Independence, the question in this case is the preservation of the independence of the 
parties as a result of dispute settlement decision makers of electronic contracts; 

4)  The practicality, the question in this case is the practicality of the completion of online 
dispute resolution and the turnaround time is faster than the traditional court process.

Although Indonesia has yet to implement the principle of online dispute resolution but 
technological development and transactions through space cyberspace, to cross the borders. 
Inevitably the existence of Online Dispute Resolution (ODR) should be regulated in the 
laws and regulations of Indonesia. In Act ITE case of cross-border disputes by means of 
international arbitration. Provided for in Article 18 of Law ITE, especially in verse 5 states 
that “if the parties do not make choice of an earlier forum, the establishment of the authority 
of a court, arbitration or institute alternative dispute resolution more competent to deal with 
disputes arising from the transaction, based on the principles of civil law international.”

In my opinion, inspite of using the provisions and principles of private international law, the 
path does not guarantee the efficient settlement of the case. Therefore, it is more appropriate if 
the selected resolution of disputes Online Dispute Resolution (ODR). In a dispute settlement 
E-Commerce international is possible to be solved primarily include a row of little value 
in the right forum, namely the Online Dispute Resolution (ODR), or the APS online is 
becoming a practical way to give subscribers remedy precise, inexpensive and effective and 
reduce determination of the case in a foreign country.

Prospects for the development of Online Dispute Resolution in Indonesia, with attention to 
comparative practice of the countries that is covering the United States, the European Union 
and Singapore as well as taking into account their social approach, technological approach 
and the approach of law, can use the model merging of Electronic Consumer Dispute 
Resolution and Trust SG  Case Trust, with the depiction of the model chart as follows:10

FACTOR INDONESIA
PRODUCT NAME IndoComTrust
HOW to take the online negotiation and online mediation

9 Alternative Dispute Resolution on Line, available at <http://medianotaris.com/alternatif_penyelesaian_
sengketa_on_line_berita330.html#_ftn10> accessed on 29 Okotober 2016 at 15:33 pm. 

10 Ibid.
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LEGAL BASIS Law No. 8 of 1999 on Consumer Protection, Law No. 30 
of 1999 on Arbitration and Alternative Dispute Resolution 
and Law Number 11 Year 2008 on Information and 
Electronic Transactions

METHODS Using safety technology with a secure socket layer and a 
combination of digital certificate

COMPENSATION 
MECHANISM

Through a system of small claims procedure and the 
general court

The existence of Law Number 11 Year 2008 on Information and Electronic Transactions is a 
bridge regulating the implementation of electronic commerce in Indonesia, as it fitted in with 
their models Additional regulatory model of dispute resolution in the form of online dispute 
resolution, as well as combinations of settings in the comparator countries of Europe and 
Singapore , as a model framework described above, which is intended for the establishment 
of mechanisms for dispute resolution electronic contracts are fair, and can embody legal 
certainty for the perpetrator of electronic commerce.

D. THE ADVANTAGES AND DISADVANTAGES OF USING SETTLEMENT 
ECOMMERCE ONLINE DISPUTE RESOLUTION (ODR) THROUGH 
MEDIATION
There are several advantages for buyers and businesses Electronic Commerce transactions 
in dispute resolution through mediation using ODR include:11

1.  First, saving time and money. Indeed, it is already apparent in the APS is traditionally 
compared to settlement through litigation. However, online dispute resolution would be 
more efficient than the alternative dispute resolution offline. This advantage is because 
the parties do not have to pay the cost to be incurred to attend the trial and the costs 
associated with it. ODR speed is one of the advantages.  Essentially, the parties and 
neutral parties do not need to travel to meet, they do not need to be there at the same 
time, the period between the submission can be brief, the settlement can be based on the 
documents.

2.  Secondly, it usually costs a civil dispute resolution services are a combination of the 
cost of dispute resolution institutions, fees, and cost neutral third party, the cost of the 
parties, legal fees. In ODR some of these costs is absent or significantly reduced.

3.  Third, those who use the internet access more confident in dealing with the process to 
be lived, because they can easily control and mersepon what happens in the process.

4.  Fourth, if the parties are reluctant to do face to face, can avoid meeting with the 
counterparties. The parties can avoid feeling fear intimidated in the process. This is a 
psychological problem.

In addition to the various advantages of the above, there are also some obstacles in the 
application of Online Dispute Resolution (ODR) in Indonesia, because of Online Dispute 
Resolution (ODR) require certain pre requisite to be applied in Indonesia. But for now, there 
are several obstacles that could hinder the ODR in resolving disputes in Indonesia, which are:12 

11 Online Dispute Resolution, available at <http://www.negarahukum.com/hukum/online-dispute-resolution.
html> dikses on October 29, 2016 at 15:05 pm.

12 Meline Gerarita Sitompul, M. Syaifuddin, Annalisa Yahanan, Online Dispute Resolution (ODR): Dispute 
Prospekpenyelesaian E-Commerce In Indonesia, the Journal of the Renaissance | Volume 1 No. 02 | August 
2016, pp: 75-93, available at <https://www.academia.edu/27502212/ONLINE_DISPUTE_RESOLUTION_
ODR_PROSPEK_PENYELESAIAN_SENGKETA_E-COMMERCE_DI_INDONESIA>, accessed on 5 
November 2016, at 17.79 pm.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 555

1.  The rule of law is not yet clear 

The absence of the rule of law to file a lawsuit / dispute through the online system. As 
a result, it will cause confusion how should the parties will file a lawsuit, through the 
instrument of what their data can be transmitted, and how the legal protection of the 
confidentiality of the data of the parties. Therefore, the need for strengthening the rule 
of law related to this ODR. 

2.  The organization has not provided 

If in the United States there have been institutions that deal with ODR is AAA (American 
Arbitration Association) and China have CIETAC (China International Economic 
and Trade Arbitration Commission), Indonesia itself has not had a specific institution 
or division and the like either stand alone or under the supervision of the National 
Arbitration Indonesia (BANI) which deal specifically through online mechanisms, 
including the trial mechanism. The parties may submit a written document by email, but 
to the mechanism of the online submission of online data that can be read simultaneously 
by the parties joint panel of arbiters or mediators have not been able to do. 

3.  The website is not yet available 

In Indonesia, have not yet set the rules, device software, specific page or website to 
manage online dispute such as that contained in the American state (www.adr.org) and 
China (www.cietac.org) for example with strict safety standards. In the enforceability 
of ODR technology aspect also plays an important role, where the technology related to 
the safety of the ODR.

Disadvantages event mediation procedure using ODR media when applied in Indonesia 
is the lack of legal instruments, completeness and adequate procedural support. Such as, 
websites that integrate with database applications to accommodate the incoming request, a 
list of arbitrators and regulations necessary regarding the request for berarbitrase. Of course, 
it is necessary also providing chat room and bulletin board-based real-time audio-visual 
streaming and a Content Management System specifically for the arbitrator / mediator. Thus, 
it can be concluded that the settlement of disputes through the ODR has good prospects in 
an effort to resolve disputes related to online activity seen from legal factors, potential, 
technology, business and social, but to apply the ODR is not as easy as expected. Some 
constraints make obstacles for the implementation of ODR. How to overcome these obstacles 
with the formulation of new legislation governing the application of ODR is equipped with 
telecommunications infrastructure and security systems and institutions to handle cases 
online.

E. CONCLUTION AND RECOMMENDATION
1)  Conclusion 

Based on the description of the prospects for the implementation of ODR in Indonesia, 
Legislation in Indonesia has given the obvious reason that the ODR is very possible 
to be implemented in Indonesia, however, which must be studied carefully are the 
mechanisms of ODR itself, so it would be nice if the government makes a regulation 
new that specifically regulates the ODR or revise Law No. 11 Year 2008 on Information 
and Electronic Transactions and Act No. 30 of 1999 on Arbitration and Alternative 
Dispute Resolution and add a chapter relating to ODR clearly and in detail into these 
two laws. 
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2)  Recommendation 

Noting the results of the above study, some recommendations can be submitted to the 
government is: 
a.  To quickly create and design a government regulation on Trade Electronic 

regulating ODR by adding rules on the ordinance filed, fees, up to the technical 
implementation, in order to fill the legal vacuum on online dispute resolution in 
order to provide legal certainty and provide institutions that can handle dispute 
resolution online to handle online dispute resolution because it does not rule out the 
possibility of online disputes will arise because of the growing electronic commerce 
transactions.

 b.  ODR have no legal positively in Indonesia where the direction of the setting ODR 
should be placed under the coordination of BANI as having the authority to conduct 
ADR in Indonesia. 

c.  In addition, it is necessary to work on improving the quality of internet and 
telecommunications network infrastructure as well as experts who are competent 
in the language and technology, in order to bring Indonesia better prepared for the 
particular dispute menyelesaian online business dispute.
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ABSTRACT

The development of business relations between debtors and creditors increasingly complex and 
thus require a formulation that protects the parties involved in the business relationship itself. 
The bankruptcy law has not changed significantly since the monetary crisis in 1998. Therefore, 
we need a study to consider the factors that are influence the formulation of the bankruptcy 
law system itself. Among them is the legal culture factor. Where the legal culture itself as one 
component of the legal system refers to public knowledge, attitudes and behavior patterns of 
society with regard to the legal system, including law enforcement officers.

Research results showed that the legal culture influence bankruptcy law in two mechanisms, 
which are in the legal system and in the community. From the sides of the legal system, it can 
be assessed that the legal culture moves through the components of the law and have a level of 
dependency that is quite close. Legal culture forming either substantive law, procedural law, 
decision rules and decision habits components. Where the four components depart from the 
norms and values   of society. Not only the form, but likewise in execution is also influenced by 
legal culture Dynamic relationship between the legal culture and legal system that emphasizes 
how the legal system can not be separated from the legal culture. 

Meanwhile, in term s  of relevance to the community legal system can be evaluated how 
community character istics affect the legal system and vice versa legal system in accordance 
with the characteristics of people tend to get strong support from the community. Rule of law 
can not be applied properly if it is not adapted to the legal culture of society. Legal cultere as 
a bridge between the value system promoted by the legal product would be appropriate (as a 
manifestation) with consciousness value in the communities. This means that the legal culture 
and society has a r eciprocal basis of relationship. Overall the legal culture in the system of 
bankruptcy law formed the legal value either procedural or substantive
Keywords: Legal culture, Bankruptcy Law

A. INTRODUCTION
The rapid development of Indonesia’s economy makes the various companies involved had to 
expand their business. Under conditions where the companies developing their business, the 
need to use bailout funds arises. Bailout funds give to the company based on the assumption 
that investors believe the company can fulfill their short term and long term liabilities. This 
makes the company has the rights and obligations to the investor.  

If inability in fulfilling its financial obligations to third parties condition of these companies 
appear, it will make some of the companies being on the verge of bankruptcy. The inability 
of these companies to meet the financial obligations, some times give effect to the number 
of claims against debtors in default, even sued the bankrupt and declared bankrupt by the 
commercial court upon the request of its creditors. The bankruptcy proceedings, will be 
followed by the bankruptcy estate settlement process (the assets of insolvent defendant will 
be liquidated).
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On the other hand that investment requires a healthy business climate and the existence of 
clear regulations. Regulation in this case required that the investor who want to invest can 
feel a clear legal protection. Legal protection for investors will eventually be a consideration 
before deciding to invest in a country. In this case, the decision of investors to invest can 
not be separated from the investor confidence on security of funds they want to invest, 
including legal protection obtained for the investment fund if the company or debtors went 
into bankruptcy.

This leads to where regulation is needed in Indonesia that can be used as a form of 
legal certainty for investors and foreign investors who want to invest in Indonesia. The 
regulations include Act No. 25 of 2007 on Investment, Law No. 40 of 2007 on Limited 
Liability Companies, and Law No. 37 of 2004 on Bankruptcy and Suspension Of Obligation 
For Payment Of Debts. Various legislation is one of the legal certainty provided by the 
Indonesian government to investors. Legal protection efforts by the Indonesian government 
in this regard relates to Law No. 37 of 2004 on Bankruptcy and Suspension of Payment 
(hereinafter referred to as the Bankruptcy Act). The existence of the law allows the creditor 
to obtain legal protection of their rights to the bankruptcy debitor estate. Legal protection is 
done through a process of trial on bankruptcy cases in the Commercial Court.

According to Law Number 37 Year 2004 Bankruptcy is defined as “Bankruptcy shall mean 
general confiscation of all assets of a Bankrupt Debtor that will be managed and liquidated 
by a Curator under the supervision of Supervisory Judge as provided for herein;.” It is 
stated in Article 1 (1) of the Bankruptcy Act. Based on this, according to the Bankruptcy 
Act, there are several elements of the bankruptcy case, the foreclosure process, elements 
of Bankrupt Debtors wealth, Curator elements, and elements Supervisory Judge. Simply 
put, bankruptcy can be interpreted as a confiscation of all assets of the debtor being put 
into bankruptcy petition.1 Bankruptcy is intended to prevent foreclosure and execution 
requested by individual creditors, as well as just about debtors is not his personal property.2 
Therefore, the bankruptcy debtor does not necessarily lose its ability to pursue legal action, 
but lost the right to control and take care of his assets were included in the bankruptcy as 
from bankruptcy statement is issued.

But what happened in his practice, there are several decisions bankruptcy incompatible with 
the original purpose of the establishment of Law Number 37 of 2004 on Bankruptcy and 
Suspension of Payment, which is to support the development of national economy. Some 
bankruptcy by the court ruling against some debtors have changed the legal status of the 
debtor becomes incapacitated to perform legal acts, control, and manage the wealth since 
the declaration of bankruptcy verdict was read. In fact, the parties filed bankruptcy or debtor 
has assets exceeding the amount of debt that must be paid to the creditor, and the party that 
filed for bankruptcy are, in fact, still have a chance to be able to run the company in order 
for the payment of any obligations or debts of the debtor to creditors..

Therefore, in the application of bankruptcy law is influenced by various factors including 
cultural aspects. As well as the legal system of bankruptcy law Indonesia also comprises 
aspects of the patterns of behavior and concrete actions the business community and officials 
bankruptcy law (judge of the commercial court). A fact that the legal cultural factors make 
the difference between the law enforcement community with one another. This has attracted 
researchers to examine Cultural Influence Law Against Bankruptcy Act Implementation in 
Indonesia.

1  Rahayu Hartini, 2008, Hukum Kepailitan, Malang, UMM Press, pp. 22.
2  Ibid
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B. PROBLEM FORMULATION  
According to research background above, the formulation of the problem that can be compiled 
in this study is: How can cultural factors influencing the implementation of bankruptcy laws 
in Indonesia?

C. LITERATURE REVIEW 
1. Legal Culture Concept  

Legal culture is a combination of two words, namely culture and legal (law). The word 
culture (budaya) comes from the Sanskrit is buddhayah, which is the plural of buddhi 
(the mind or intellect) is defined as matters related to the mind and human reason.3 In 
English, word culture is derived from the Latin word Co Iere, the processing or working. 
“It could be interpreted also as tilling the soil or farming. Departing from the above 
cultural understanding some experts as Soerjono Soekanto legal culture is defined as 
the same general response from certain people for phenomenons of law. The response 
was an unified view of the values and behavior of the law, so a legal culture shows the 
behavior patterns of individuals as members of society who describe responses. Legal 
culture is described as an attitude that became cultural products from a community.

Culture according to Gustav Radbruch is an embodies the values (which contains 
the field should have) in fact, which is reflected in people’s behavior and rules. Law, 
according to Gustav Radbruch, reflect the culture which is the bridge between values 
and reality. Thus, according to Gustav Radbruch human will not be as free as possible, 
because he was committed to values. In view of Gustav Radbruch, the rule of law is a 
blend of values that must be realized and the reality that should not be in violation of 
those values. The value contained in that law by Gustav Radbruch is justice. In his view, 
the insistence on justice must be realized in actual changes.4

Legal culture as one component of the legal system refers to public knowledge, 
attitudes and behavior patterns of society with regard to the legal system, including law 
enforcement officers. Assessment of legal issues just emphasizes to how the law works 
according to proseduur formal as outlined in the legislation, has not been able to explain 
completely and broadly how real people resolve legal problems, including in this case 
how judicial approach decisions behavior patterns which are influenced by the values 
espoused.5

2. Bankruptcy 

The word bankrupt in French called failite which means congestion payments, while in 
the Dutch language used in legal terms failliet and Anglo America known as bankcruptcy.6 
The word bankrupt in English is derived from legislation in Italy called banca rupta and 
it is known that in medieval Europe occurred in the practice of bankruptcy is done 
by destroying the benches of the bankers or traders who fled secretly with bringing 
creditors wealth.7

3  Tim Penyusun Kamus Pusat Pembinaan dan Pengembangan Bahasa, 1989, Kamus Besar Bahasa Indonesia, 
Jakarta, Balai Pustaka, pp. 130. 

4  FX. Adji Samekto, 2013, Hukum Dalam Lintasan Sejarah, Indepth Publishing, Bandar Lampung,
5  Rahardjo. S. 2009. Masalah Penegakan Hukum. Suatu tinjauan Sosiologis. Jakarta: Badan Pembinaan Hukum 

Nasional Departemen Kehakiman.
6  Rahayu Hartini, 2008, Hukum Kepailitan, Malang, UMM Press, pp. 4.
7  Jono, 2008, Hukum Kepailitan, Jakarta, Sinar Grafika, pp. 1.
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Bankruptcy can be interpreted as a confiscation of all assets of the Debitor in bankruptcy 
petition.8 In general, the term bankruptcy is used to refer to the general encumbrances 
on all the property of the debitor to achieve peace between the debitor and the creditor 
that such property be divided equally among the creditors.9 Bankruptcy is intended to 
prevent foreclosure and execution requested by the individual creditors, and bankruptcy 
only applies to property of the debitor, not personal.10

3. Declaring Bankruptcy 

Terms to apply for a declaration of bankruptcy of the debtor can be seen at Article 2 
(1) Law No. 37 of 2004 on Bankruptcy and Suspension Of Obligation For Payment 
Of Debts which stated that “A debtor having two or more creditors and failing to pay 
at least one debt which has matured and became payable, shall be declared bankrupt 
through a Court decision, either at his own petition or at the request of one or more of 
his creditors”.11

According to article 2 (1), (2), (3), (4), (5) Law No. 37 of 2004 on Bankruptcy and 
Suspension Of Obligation For Payment Of Debts, shows that the party may apply for a 
declaration of bankruptcy for a debitor is:
a. Debitor itself
b. Creditor or creditors
c.  Public Prosecutor in the public interest.
d. Bank Indonesia, if the debitor is a Bank
e. Capital Market Supervisory Board. (BAPePAM), if the debitor is in the form 

of a Securities Company, Stock Exchange, Clearing and Custodian Institution, 
Settlement and Depository Institution

f. Minister of Finance, if the debitor is in the form of Insurance Company, Reassurance 
Company, Pension Funds, or State-Owned Enterprise engaged in the sectors of 
public interest.12

      
D. RESEARCH METHOD 

The kind of this research is a normative legal research with the type of library research. 
Normative legal research is legal research using secondary data. Secondary data were sought 
preferable to bankruptcy trial decisions by the commercial court or the Supreme Court, 
however, in addition to secondary data sourced from the decision also comes from the study 
of legislation and research literature related to the research topic. Secondary data derived 
from primary legal materials, secondary law and tertiary legal materials. A data collection 
study conducted by the method of documentation that refers to / collect the materials are 
documented, while the data collection tools used for documentation study is a method of 
studying data either in the form of books, research reports, conference papers, handwriting 
experts, decisions court and all legislation relating to materials research. Data were analyzed 
with content analysis. Content analysis was done for to all secondary data collected, however, 
content analysis, especially for documents that form the commercial court decision.13

8  Rahayu Hartini, op.cit, pp. 22.
9  Munir Fuady, 2005, Hukum Pailit dalam Teori dan Praktik, Bandung, PT Citra Aditya Bakti, pp. 8.
10  Rahayu Hartini, op.cit, pp. 22.
11  Munir Fuady, op cit pp 8
12  Law No. 37 of 2004 on Bankruptcy and Suspension Of Obligation For Payment Of Debts  Article 2 (1), (2), 

(3), (4), (5)
13  Bogdan dan Taylor dalam Lexy J. Moleong, 2010, Metodologi Penelitian Kualitatif, PT Remaja Rosdakarya, 

Bandung, H. 4
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E. Discussion 
1.	 Legal	Culture	influence	to	The	Legal	System	

Various studies have shown how the legal culture influence the course of a legal system. 
Legal culture is the mirror of identity and at the same time a source of reflection, resource 
abstraction embodied in the values contained in any legal product, and institutionalized 
in any legal institution, the product substance of the law, and are also formed in the 
attitude and behavior of any officer and employees who works in the legal field as well 
as those who seeking for justice (justice seekers) and citizens in general. Even the legal 
culture also affect the way leaders and leadership mechanisms of law in practice. Called 
law enforcement professionals because of the ability to think and act beyond the written 
law without injuring the value of justice. In upholding justice, demanded the ability 
of law enforcement to criticize the law and practice of law in order to find what it is 
supposed to do as a professional.14

When applied in the legal system of bankruptcy, legal certainty in the implementation of 
the provisions of the arrest of the debtor bankrupt in the Labor Law and PKPU felt still 
less, as they often do not appear legal certainty in its application that caused by many 
conditions that give rise to legal loopholes, such as the period of detention, the ability of 
judges who are subjective in carrying out the arrest of the bankrupt debtor.

Another legal culture factors that can be incorporated more is the moral integrity of 
judges in applying the law in a concrete way on the court, in this case is certainly to do 
with the profession of a judge of the commercial court, when applying the provisions 
of bankruptcy law and in applying the process of the trial, judge should take into 
consideration the principles of the Bankuptcy Act. Here the judge at the examine time 
decide on the subjects of law that the parties of the  bankruptcy case, so the decision 
lead to a harmonious life among all members of society. The judge’s decision will be at 
the discretion in social intercourse, because the judge’s  decision is based on conscience 
internally and autonomous underlying its decision, that decision is not only for the 
interests of investors and stakeholders of its course, but also for the interests of all 
members of society ,

Sometimes can also happen how the judge of the commercial court subjectively know 
that if the provisions of the bankruptcy law applied textual, then the decision will result 
in the loss not only to debitors who are still solvents as individual, but also have adverse 
effects on its stakeholders and all society members, but still applied it. Thus the judge’s 
decision reflects not only contrary to public policy in social interaction, but also contrary 
to conscience of man, so this kind of judge can not be stated as a professional judge that 
have high moral integrity.15

It was underlined that the legal culture can influence how the legal system is formed and 
ran. Where the legal culture moves through the components of the law and have quait 
close level of dependency. The component in question is the substantive law, procedural 
law, decision rules and decision habits. In the case of the other four components departing 
from the norms and values of society. All four of these components as part of the legal 
system is influenced both in its creation and implementation by the culture of law. 
Therefore by the concept the legal system can not be separated from the legal culture.

14  Ahmad Jalaludin, “Budaya Hukum Bias Gender Hakim Pengadilan Agama Dalam Perkara Cerai Talak”, Jurnal 
Muwazah, Volume 7, Nomor 2, Desember 2015

15  Tata Wijayanta, Asas Kepastian Hukum; Keadilan dan Kemanfaatan Dalam Kaitannya Dengan Putusan Sidang 
PEngadilan Niaga, Fakultas HUkum Universitas Gadjah Mada Yogyakarta
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2.	 The	Influence	of	Legal	Culture	to		Society	

The influence of legal culture in society arise from the awareness that culture arise 
from the values, ethics and attitudes in society. So that a good legal culture will not rule 
out the role of the community in shaping the good legal culture that adjacent with the 
court system itself. In other hand, the other consciousness is how the law itself has a 
reciprocal relationship with the community. When the society structure can be a barrier 
as well as a social means of allowing the law to be applied as well as possible. This is 
why legal culture can not be separated from society.16

Therefore, to create a society that has awareness and high legal culture in order to 
realize the state of law and the creation of a society that is fair and democratic, we needs 
to made of a development grand design (strategy) of a legal culture as a guidelines/ 
reference to the increase of public awareness in order to know and aware of their rights 
and obligations, and be able to behave in accordance with legal norms. 

If implemented, a lot of things that need to be assessed on the role of communities 
in improving the culture of bankruptcy law. The first is the importance of public 
awareness and understanding of what it’s all underlying aspects of the creditor debitor 
trust and agreement. Trust is constituted by the company’s financial history as well as 
the suitability of the information submitted by the company (negating the asymmetry 
of information).17 While the basis of the agreement of creditors debitors should begin 
with trust but does not rule out the logical calculations about the risks that are owned by 
creditors. It requires precision and caution of investors in understanding the agreement.

Meanwhile, an agreement between creditors to debitors resulted in the emergence of 
the engagement, one of which requires the debitor to restore its debt as an achievement 
that should be done. Later if defaults problems arise, then the creditor may perform 
legal measures, among others, through peace, alternative dispute resolution, delay debt 
payment obligations, and bankruptcy. Civil code recognize three (3) forms of default, 
there are:
1.  The Debitor does not meet the acievement target at all;
2.  Debitor late in fulfilling the achievement;
3.  The debitor does not perform achievement as it should be  

Then people are also able to understand the phenomenon whereby the implementation 
of the company tax debts bill payment in case of bankruptcy has not been optimal. 
This is because the funds or money from the sale of corporate assets to pay the debt / 
insolvency tax bill is still less than it must be, even the money from saling the assets of 
some bankrupt company were already run out so there are no money available to pay the 
tax debt. In addition, the fact that separatist creditors usually will confiscated all assets 
of the company at the first chance becaiuse the whole of the assets encumbered by a 
security interest or already use as loan guarantees. Second, the emergence of various 
factors that hinder the implementation of the company’s bill payment of tax debts in 
case of bankruptcy is the substance of the legislation, inter-party coordination, lack of 
transparency and accountability, as well as weak supervision.18

This is why people have to raise awareness to recognize and realize what it was 
investment, measures consideration, the binding agreement, the legal consequences that 
accompany engagement in the agreement, as well as legal measures if the debtior in 

16  Emmi Warasih, 2005, Pranata Hukum Sebuah Telaah Sosiologis, Semarang: Suryandaru Utama, pp: 85
17  Komalasari, Puput, 2001, Asimetri Informasi  dan Cost Equality Capital, Simposium Nasional Akutansi III
18  Reynold Martinus Halim, 2011,  Pelaksanaan Pembayaran Utang Kreditor Preferen Dalam Kasus Kepailitan. 

Tesis Program Kenotariatan Universitas Hasanuddin.
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default. According to Friedman, the legal culture provides fuel for the motor of justice; 
social values and attitudes fill in the missing elements need to explain uses, nonuses, 
misuses, and abuses of legal process and the legal system. 

This is why people have to raise awareness to recognize and realize what it was 
investment, measures consideration, the binding agreement, the legal consequences 
that accompany engagement in the agreement, as well as legal measures if the debtor in 
default. Thus the law of cultural factors can move as “motor justice” as well as Friedman 
statement that serves to bridge the legal system with public attitudes.19 Included are non 
formal legal system as an adjunct or substitute for regulatory oversight of non-formal 
law.

In other hand, the legal culture in society affect how people change the value of the legal 
system itself. Each of the value of these communities have similarities and differences, 
in the end the similarities should be used to devise a law unification. But the differences 
that exist should not be underestimated, because it is not uncommon concerning the 
basics of the communities system or sub-system. Therefore, in preparing legislation, 
legal awareness and legal culture enhancement should receive a proportionate priority. 
It is necessary, given that many laws and regulations in Indonesia are arranged solely on 
the basis of normative thinking and less propped on it counterpart, thet is the empirical 
thought or values that live and thrive in society.20 

In more detail Daniel Lev explained that people’s characteristics will affect the system 
and vice versa legal system in accordance with the characteristics of people tend to 
get strong support from the community.21 It is emphasized that the ideal law is the law 
which is the direct product of the culture of the people itself so that the value system 
promoted by the legal product would be appropriate (as a manifestation) with awareness 
of the value (value consciousness) in the communities.22 Therefore, a rule of law can not 
be applied properly if it is not adapted to the existing legal culture in society 

F. CONCLUSION
Legal culture is a manifestation of the values in fact, which is reflected in people’s behavior 
and rules. Thus the rule of law is a blend of values that must be realized and the reality that 
should not be in violation of those values. The value contained in the law is justice. In it 
views, the effort for justice to be realized in real regulations. Similarly in bankruptcy law, 
legal culture has very close influence in shaping the legal system and to society.

Based on the sides of the legal system, it can be assessed that the legal culture moves through 
the components of the law and have quait close level of dependency. The component in 
question is the substantive law, procedural law, decision rules and decision habits. In the 
case of the other four components departing from the norms and values of society. All 
four of these components as part of the legal system is influenced both in its creation and 
implementation by the culture of law. Therefore by the concept the legal system can not be 
separated from the legal culture

19  Lawrence Friedman dalam Gunther Teubner 1986
20 Jawardi 2013, “Strategi Pengembangan Budaya Hukum”, Jakarta: Penyuluh Hukum Badan Pembinaan Hukum 

Nasional Kementerian Hukum dan HAM, hal: 78-79
21  Daniel S Lev, Lembaga Peradilan dan Kultur Hukum Indonesia dalam Yahya Muhaimain dan Colin Mac 

Andrews 1980, Masalah-Masalah Pembangunan Politik Yogyakarta, UGM Press
22 Lawrence Friedman, 1990, The Republic of Choice Law, Authority, and Culture, Massachussets, Harvard 

University Press, pp. 47.
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Meanwhile, from the point of vief of the law system linkage can be reviewed by how 
community characteristics affect the legal system and vice versa legal system in accordance 
with the characteristics of people tend to get strong support from the community. Rule of 
law can not be applied properly if it is not adapted to the culture of law in the legal culture 
of society as a bridge between the value system promoted by the legal product would 
be appropriate (as a manifestation) with awareness of the value (value consciousness) 
in the communities.23 This means that the legal culture and society have reciprocal basis 
relationship. Overall, the legal culture in the system of bankruptcy law formed the legal 
value either procedural or substantive
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ABSTRACT

Hajj management still faces both technical and non-technical problems. This becomes a reality 
and a challenge for not only for the Ministry of Religious Affairs will but also for the peoples 
of Indonesia. Hajj management is a national obligation and the responsibility of the government 
under the coordination of the Ministry of Religion as mandated in Act No. 13 in 2008 on Hajj. 
The contributions to the practice of the future hajj management demands a change through 
the amendments of hajj management laws which adopt principle values of Good Corporate 
Governance (GCG), because they serve as the spirits for the laws governing the business and the 
public service. This paper asserts that any published regulations concerning both the business 
and the public services be adjusted to the principles of good corporate governance. One of the 
indicators of the success of the implementation of GCG is the completeness of the regulations 
for the business and the public service.
Key words: Good Corporate Governance (GCG), Hajj Management, Business Law

A.  INTRODUCTION
The Hajj, the fifth pillar of Islam, has always become the lifetime intention and desire for 
every Muslim. The Hajj is not only a ritual activity or other physical activities, but it is 
also supposed to have various implications and impacts in an individual and the Muslim 
community lives when it is viewed in the philosophical or Sufism approach. The hajj 
generally has a transformative impact on the lives of an individual, social congregation 
and Muslims. Therefore, it is not surprising that the Hajj, which is a life-time physical and 
spiritual journey, has always become a main concern of the government towards Muslim 
communities elsewhere since the establishment of social entities, Islamic culture and 
politics, including in Indonesia during the sultanate, the Dutch colonialization, until the 
Government of the Indonesia Republic eras, both after independence and in the reform eras. 
Although Indonesia is not a religious nation, it is not a secular nation either. Indonesia is 
a welfare state whose responsibility is to meet the needs of the peoples. The hajj is also a 
major concern considering that more than 90% of Indonesia’s population is Muslim. Direct 
government involvement is necessary as a consequence of efforts to ensure the exercise of 
hajj by the people, either in the form of administration, management, and oversight of the 
Hajj implementation1.

The implementation of the hajj contains several problems both technical and non-technical. 
This becomes the facts and the potential challenges not only for the Ministry of Religious 
Affairs but also for all people of Indonesia. The implementation of the Hajj is a national duty 

1  Ali Rahmad, 2013, Kepimimpinan dalam Manajemen Haji (Leadership in Hajj Management), A dissertation, 
Universitas Negeri Jakarta, p. 5
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and the responsibility of the government under the coordination of the Ministry of Religious 
Affairs as it has been mandated in Act No. 13 in 2008 on Hajj.

The operational activities in the implementation of the Hajj which has taken place for 
decades in Indonesia pay attention to the situation and the social condition development. The 
dynamic, critical, and the corrective social development leads to new demands that must be 
responded to positively. The demands result in the complex implementation of the Hajj that 
involves many people, a big amount of management and a long period of implementation.

Considering this condition, it is urgent that there be continuous improvements which 
include organization, system and working methods, infrastructure, human resources and 
information technology implementation including careful management, close coordination, 
strong cooperation, reliable and trustworthy human resources as instruments of guidance 
implementation, hajj service and protection.

The principle is to prioritize the interests of the pilgrims, fairness, professionalism, and 
accountability with the non-profit principle which is reflected in the hajj implementation 
activities domestically and in the destination country Saudi Arabia which include: the 
registration, settlement, ritual coaching and guidance, embarkation, services, lodging, 
catering, hajj services and debarkation.

The legal ideals are formulated and understood to facilitate their elaboration into various 
sets of authority regulations and rules of conduct and to enable sustained consistency in 
the law administration2. However, recently, the legal establishment of a state does not 
only depend on the legal ideals of the state itself, but it also pays attention to the values 
that develop globally, which are irresistible sometimes in order to continue the cooperation 
with other nations, particularly in the economic field, as well as in the political and defense 
fields.

The law principles which globally grow will directly and indirectly affect the fundamental 
principles of national law of the respective country, for example in the fields of economics, 
the principles of Good Corporate Governance (GCG). Initially this principle was not or 
was not yet recognized in the economic law of Indonesia academically and systematically, 
however, in the era of globalization, this principle becomes the requirement to be applied 
by all nations in doing business transactions or events, if one nation still wishes to keep 
cooperation relations in the business field with other nations and international financial 
institutions. The contribution in the future practice of organizing hajj activities is a change 
through the amendments of the hajj management which adopts the principle values of Good 
Corporate Governance (GCG), because they are the spirits for the legal regulations for 
business and public service. Each published the legal regulation related to both the business 
and public services should be adjusted to the principles of good corporate governance. One 
indicator of the success of the implementation of GCG is the completeness of the legal 
regulations for business and public service.

B.  STATEMENT OF THE PROBLEMS
How will Good Corporate Governance in Indonesia’s Hajj management in Business Law be 
implemented?

2  B. Arief Sidharta, Refleksi tentang Struktur Ilmu Hukum sebuah Penelitian tentang “Fondasi Kefilsafatan dan 
Sifat Keilmuan Ilmu Hukum sebagai Landasan Pengembangan Ilmu Hukum Nasional Indonesia” (The Reflection 
on Law Study Structure: A Study on “Philosophical Foundation and Scholarly Law Study Characteristics as the 
Development Foundation of Indonesia’s Law Study”), CV. Mandar Maju, Bandung, 2000. p.181. 
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C.  DISCUSSION
GCG is a system which governs, manages, and oversees the process of monitoring efforts 
to increase a share value, as well as a form of attention to the shareholders, employees, 
creditor, and the society. It makes efforts to balance the economic and societal objective 
achievements. The challenges are how to find ways to maximize the welfare achievement 
in such a way that they do not burden the third party or the society with inappropriate 
costs. Therefore, the GCG’s principles are sustainable on-going cycles3 which start from the 
setting of the corporate governance, the establishment of corporate body and structure, the 
functioning of the corporate agencies and bodies, management oversight, and performance 
assessment of the corporate management bodies. The results of the oversight and assessment 
will be beneficial for the stakeholders or the concerned parties with the company.

Basically, in the practice of Hajj management which has an economic value is how the 
businesspeople or economic agents relate, like the producers and consumers and the 
government as the regulator. The regulator controls any business activity in order to create 
a healthy business activity and eventually create welfare for all parties. This also applies in 
the hajj management as one of the most important and the closest with the businesspeople 
and consumers’ behaviors. Thus, good corporate governance is essential to establish. The 
guidelines of GCG determine that the objective of the creation of the guidelines are among 
others4.

(1) to maximize the company value and shareholder’s company value by increasing the 
transparency, accountability, trustworthiness, responsibility, and justice principles to ensure 
company’s strong competitiveness;

(2) to foster a professional, transparent, and efficient company management, and

(3) to endorse the shareholders, commissioner board members and director board members 
to decide and to act on the basis of high moral values and obedience to the applicable laws 
and to be responsible to other concerned parties. 

Based on the above explanation, it can be said that a good implementation of GCG is when 
it is based on high moral values   and obedience with applicable laws and regulations. A good 
company management/ Hajj management (in this case the Ministry of Religious Affairs) 
requires legal settings outlined in the legal aspects in order to have a normative juridical 
and socio-juridical natures. The settings must be done in accordance with the intention why 
a legal arrangement is held that is “to provide order, stability, and justice”5. The existence 
of laws becomes theoretically substantial and paradigmatic for ensuring the management of 
Hajj. In other words, good institutional legal instruments in Ministry of Religious Affairs are 
expected to present and ensure the establishment of an orderly, certain, and just conditions 
in business activities.

The process begins with a working plan arrangement of Directorate General of PHU then 

3  HesselNogi S. Tangkilisan, Mengelola Kredit Berbasis Good Corporate Governance (Managing Good 
Corporate Governance-based Credit), Balairung& Co, Yogyakarta, 2003, p. 13

4  Jimmy E. Alias, “Peran Manajemen Resiko Strategi dalam Mendukung Good Corporate Governance” (The 
Roles of Strategic Risk Management in Promoting Good Corporate Governance), Jurnal Hukum Bisnis, Volume 
23-No.3-2004, p.52.

5  Ronald A. Anderson and Walter A Kumpt in Soekarwo, Hukum Pengelolaan Keuangan Daerah di Jawa Timur 
Berdasarkan Prinsip-Prinsip Good Financial Governance (The Law of Regional Finance Management in East 
Java based on the Principles of Good Corporate Governance), A dissertation, PDIH UNDIP, Semarang, 2004, 
p. 47.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 569

the establishment of RKA KL. The next processes are a hearing by the Commission VIII of 
Parliament and a discussion of activities and budget of union activities with the directorate 
general of the Ministry of Religious Affairs. Prior to its establishment, DIPA will be reviewed 
by the Inspectorate General of the Ministry of Religious Affairs.

The budget of DIPA od directorate general of PHU in the last four years and 2015 plan are 
as follows:
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Penghematan
110 M

Source: Planning and Finance Department of Hajj

In 2012, DIPA budget increased by Rp 110 billion (..%) as compared to that of 2011 
amounting to Rp 362 billion. However, in practice there was a saving of Rp 74 billion 
and 2012 reward of Rp 406 million. Later in 2013, DIPA budget was Rp 558 billion. The 
budget increase is focused on revitalization activities of hajj hostel in 5 locations with 
Rp 10 billion respectively in Aceh, Padang, Makassar and Surabaya. While Pondok Gede 
only received an allocation of Rp 5 billion. In addition, there was a Rp 102 million reward 
earned for supporting KPHI tasks. In 2014, DG PHU DIPA was Rp 764 billion, the budget 
increase is used for Hajj revitalization priority activities amounting Rp 200 billion and 
Siskohat upgrade of ± Rp 16,2 billion. The 2015 budget ceiling was planned to reach 
Rp1.064 trillion.

Since it involves managing an abundant amount of money, the Hajj management becomes a 
special concern for business people both in Indonesia and Saudi Arabia. Modern economy 
stimuli, both macro and micro, are often used as the foundations for the use of funds which 
reach trillions of Rupiahs. The involvement of commercial banks in receiving the Hajj 
deposit is always defined by the act of profitable investment. Because banks are closely 
connected in the investment practices which characterized with three-sector economy as 
a manifestation of the balance of national income. Banks can encourage people to deposit 
their money for performing Hajj to them. The people, in return, will receive interests. 
The commercial banks can later give loans using the collected money to individuals and 
companies that apply for a credit. Other parts of the money will be used to buy shares from 
various companies. Most people will assume that the Ministry of Religious Affairs takes 
advantage from the funds paid by BPIH hajj participants through this method. Obviously the 
money deposit for organizing the Hajj is treated differently from the usual deposit products 
by commercial bank6.

6  Joni Emerzon, 2007, Prinsip-Prinsip Good Corporate Governance Paradigma Baru Dalam Praktik Bisnis 
di Indonesia (The Principles of Good Corporate Governance: A New Paradigm in the Practice of Business in 
Indonesia), Genta Press Yogyakarta, p.79
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In order to be able to give a service excellence to hajj participants, there are several aspects 
of service excellence to pay attention to, like7:

1. Simpleness

The substance contained in this aspect is the efforts to provide services to hajj 
participants which cover the ease, fluency, timing, straightforwardness, understandable 
and implementable. Therefore, the public mindset is led to assume that performing hajj 
is not a complex activity.

2. Clarity and certainty

Since the registration, waiting time, embarkation to Saudi Arabia, and the debarkation 
to the home country, each hajj pilgrim must get clarity and certainty. The elaboration of 
which include informing the pilgrims their rights and obligation based on the applicable 
procedures/ regulations, requirements to be met, the detail expenses they have to spend, 
and who to see when dealing with administrative and technical matters.

3. Safety

One of the benefits of becoming hajj pilgrims is that they must feel safe and comfortable, 
as well as getting a legal certainty in any affair related to their hajj pilgrimage.  

4. Transparency

If all aspects are transparent, all hajj pilgrims will receive necessary information, to be 
later known and understood comprehensively. This is urgent since each hajj pilgrim 
should know any development.

5. Punctuality

Since hajj implementation is complex, timing is everything. This indicates that any hajj-
related activity, either in the homeland or in the destination country, i.e. Saudi Arabia, 
must be meticulously calculated.

6.	 Effective,	Efficient,	and	Economical	(3Es)

Based on this principle, the service must be oriented to giving a service that lead to the 
principle of 3Es. It begins with providing simple basic substantial service which gives a 
direct and effective impact and then followed by other substantial aspects which are in 
accordance with the 3Es principles.

7. Real Justice

Justice principle needs to be fostered in order to create a feeling of equality among the 
hajj pilgrims. This is recommendable since every human being is equal before Allah 
almighty. Therefore, there will not be unequal service. The hajj service  is the real 
justice.

8. Communication

Interpersonal relationships among the hajj pilgrims and other concerned parties have to 
be promoted well. Therefore, when a hajj pilgrim needs information/ data, he or she can 
be directed to the right person.

7  Arif Nurrawi, Menuju Pelayanan Prima Haji Berbasis SMM ISO 9001:2008 di dalam Dinamika dan Perspektif 
Haji Indonesia, Edisi Perdana Direktorat Jenderal Penyelenggaraan Haji dan Umrah Kementerian Agama 
Republik Indonesia (Toward Service Excellence of Hajj based on SMM ISO 9001:2008 in the Dynamics and 
Perspectives of Hajj in Indonesia, First Edition. Directorate General of Hajj and Umrah Management). CV. 
Duta Peraga Jakarta, pp.233-235
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9. Service Commitment and Consistency

The most anticipated services that hajj pilgrims expect are the commitment and 
consistency from any concerned party in organizing hajj either in the home country or in 
the destination country. For doing so, the human resource quality needs to be upgraded 
in accordance with the real needs of hajj services.

As an effort in fulfilling Total Quality Management in the hajj management since 2009, the 
government has conducted some developments and implementation of Quality Management 
Standards (QMSs) or Standard Operating Procedures (SOPs) towards ISO 9001. Thankfully, 
on June 24, 2010, the Ministry of Religious Affairs obtained ISO 9001:2008 certificate 
for Hajj Management. QMS and SOP organizations serve as technical guidelines and the 
benchmark in providing service for hajj participants, either quantitatively or qualitatively. 
Therefore, managerially, the management of hajj can be measured, controlled and developed 
systematically. The core elements of Professional management consist of some management 
elements in hajj management. In public sphere implementation management, there are at 
least six M elements (The Six M), they are; a) Man: Men are the most valuable resources in 
hajj management, especially when dealing with non-profit service. so it takes high-quality 
human resources who meet the following criteria: having necessary skills or expertise; a 
good attitude or behavior; integrity; ethic and high working motivation; ability to execute 
predefined SOPs; being diligent and industrious; having a creative personality, initiative 
or pioneer minded; having a leadership; having discipline and hardworking, or punctual in 
starting the work and target achievement; collaborate with others to build synergies, mutual 
goals and objectives. Regarding with the bureaucratic reform agenda, to achieve the desired 
quality of the human resources, in the management of the organization of Hajj, a consistent, 
firm, and measurable employee’s professional development need to be done. Bureaucratic 
reform is not identical to the salary raise and benefits, but how the quality of the employees 
can be improved to support the effective and efficient organization capacity.

One of the methods in developing employee is by doing a strict quality mapping. Highly 
qualified employees will be posted in strategic and important positions in order to be able 
to contribute positively for the achievement of the organization’s visions and missions. 
Mediocre employees will get necessary upgrading. Under-qualified employees with good 
work ethic will get a special and intensive treatment while those who have low work ethic 
and do not want to develop will be grounded. b) Money (Available fund). In organizing hajj, 
funding issue is not really a big concern since it is the responsibility of the hajj pilgrims 
themselves although the amount increases every year. However, there is a need for making 
a sound pattern of hajj fund management which is more effective and efficient, in order 
to avoid from deviation and improvidence. The previous pattern taught the Ministry of 
Religious Affair a valuable lesson in managing the money transparently and accountably. 
The ministry does not directly manage the money, but the money is managed by other hajj 
funding management institutions. Therefore, the ministry can focus more on the service 
quality. Through these institutions, the money is raised as an investment whose proceed will 
be used for the betterment of the service quality in Indonesia and/ or other necessary social 
sectors. c) Machines. Machines are tools to work with in providing services for the pilgrims. 
In this context, the tools are regulations in hajj affairs and other strategic policies. The Act 
No. 13 in 2008 on Hajj Management gives a more rigid hajj organization than do other similar 
acts. However, a more detailed and comprehensive regulation is also necessary both for 
technical procedures and other direct or indirect policies concerning hajj organization, like 
hajj fund management regulation, hajj fund management agencies, hajj lodging management 
system, and the like. The policy and regulation aspects can be so virtually urgent since 
they involve field execution which is directly related to the service quality for the pilgrims. 
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There is an example where the existing hajj fund management system or that issued by 
the legislature on the related regulation which are not optimum because the management, 
empowerment, and development are not yet optimal. d) Methods. Methods are ways applied 
to manage the hajj organization, whether they centralized or decentralized to give other 
areas independence in making the policies. The political will in religious affair management, 
however, is still centralized since it covers macro policies which are related to religious 
behaviors in general. This also applies for organizing hajj, which is centralized, although 
regional government has an authority in making technical operational policies. Moreover, 
in hajj organization, there is a G to G (Government to Government) statute (ta’limat al-hajj) 
between Indonesia and Saudi Arabia. e) Materials. The materials are facilities that support 
hajj management. There are many facilities needed among others document completeness, 
hajj lodging readiness for pilgrim’s transit place to the destination country and other 
facilities in the lodging, transportation, catering during the process in Saudi Arabia and 
so on. From the material aspect, the government keeps evaluating using instruments and 
efforts to improve the available insurance, quality, effective and efficient management. f) 
Market. The market is a stakeholder socialization on the hajj management in order that all 
elements, system and regulations can be better and completely understood. The government 
needs to improve and give hajj information using various approaches, either in mass media, 
consulting, or policy making which is directed to the understanding for all task force and 
structure in hajj management. Beside these aspects, it is necessary to build positive image 
development strategies throughout the organizers by developing fast, efficient, transparent, 
and accountable professional management which is supported by positive and continuous 
media broadcasts. Finally, the principles of good corporate governance can be achieved 
which later lead the improvements of Hajj Management Strategy Policies.

In the past five years, the Ministry of Religious Affairs has done some improvements in the 
management system and a more professional technical operation of hajj management. The 
improvements made in the past five years are; first, the first come first served registration 
system. In hajj season of 1425 H, Siskohat was intensively applied to anticipate an over 
quota all over the provinces by making line-up using first come first served system. The 
system proves to be able to give embarkation certainty for the pilgrim candidates and give a 
justice feeling. Besides, it also proves to eradicate brokering system of haj quota transaction 
by irresponsible parties. Second, component structure change in BPIH become a direct cost 
and indirect cost. Through this system, a pilgrim candidate pays only a majority of the 
direct cost components, while the indirect ones is subsidized by the national budget and 
by the proceed resulted in the early deposit of the pilgrims. The policy is taken in order to 
suppress BPIH and to relieve the pilgrims. In 2010, this effort was done by making use of 
the haj savings to subsidize the lodging cost near the Al-Haram and Nabawi mosques. Third, 
the embarkation service improvement which is done through the rehabilitation, building 
construction, and furniture procurement, and adding more embarkations to become 12 haj 
lodging embarkations, and developing two in-between embarkations. This effort still needs 
to be done to create the feasibility of the haj lodging houses. Several haj lodging houses 
are managed professionally like in Surabaya, Batam, Medan, Palembang. Fourth, service 
improvement in Saudi Arabia is done through the pilgrims’ facility and accommodation 
improvements, and other arrangements like (1) the expansion and improvement in health 
services; (2) the change in lodging rental system in Mecca from being subsidized to a fairly 
proportional system by returning the difference of the pilgrim’s lodging rent; (3) the deletion 
of the lodging general service fee; (4) the lowering of the pilgrim rental fee in Madinah and 
increasing the number of pilgrim in the area of Markaziyah (600 meter radius from Nabawi 
mosque); (5) the catering service in Madinah; (6) the transportation especially for those 
staying far from the Al-Haram mosque; (7) the changing of transit location  from Madinatul 
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Hujjaj to four-star hotels in Jeddah; (8) the quality improvement of catering service in 
Armina; (9) the establishment of general service and health service posts in every maktab 
in Mecca. Fifth, in 2010 haj management, the government provided a nearer lodging to Al-
Haram mosque in Mecca and Nabawi mosque in Madinah. The following is the detailed 
description; Ring I comprises 63 percent and Ring II comprises 37 percent. While in Madinah 
in the Markaziyah area is 95 percent or as far as 750 meters from the Nabawi mosque. Sixth, 
the enforcement of special haj management associations. In order to increase Indonesia’s 
government bargaining in terms of haj management with the government of Saudi Arabia 
and in the facilitation in the development and oversight on the special haj management, the 
government in haj season of 1427 H/ 2006 united three special haj management associations, 
namely AMPUH, AMPPUH, and SEPUH to become AMPHURI (the Muslim Association 
of Haj and Umrah Management of Republic of Indonesia). Seventh, the improvements and 
enforcement of haj management organization structures, either domestic or in Saudi Arabia, 
through (1) the establishment of echelon I unit which specifically handles haj management; 
(2) the establishment of Technical Operation Unit in Haj Mission Office in Saudi Arabia. 
These efforts are done considering the vast and complex tasks of haj management. Thus, 
a strong organization structure with sound ability of lobbying is necessary. Eighth, the 
improvement in the quality of haj officers through the competence-based recruitment and 
work-based trainings, and the eradication of the traveling and services for the officials 
and other elements to improve haj performance except for haj officers. This improvement 
becomes a very important factor, especially the peak haj season, as the haj officers become 
the main support by the pilgrims for accessing services. The eradication of the traveling for 
the officials help reduce the cost paid by the pilgrims. Besides, the policy becomes a means 
to avoid an intervention effort from jeopardizing the haj system. Ninth, the establishment of 
standards operating procedures in haj management in accordance with the ISO9001:2008 
certificate. The standards help measure the service standard and enable the annual evaluation 
in order to improve the management quality. Tenth, the announcement of audit result balance 
of the haj management in mass media. In order to create transparency in the management of 
haj fund, the ministry keeps working together with the Corruption Eradication Commission 
(KPK), Monetary Oversight Board (BPK), Monetary and Development Oversight Board 
(BPKP), and conducting an internal oversight using various approaches through an effective 
auditing by the Inspectorate General of the Ministry of Religious Affairs. Eleventh, the 
amendments of regulations and laws on the haj management especially the Act No. 13 in 
2008 on the Haj Management and the arrangement of bills on Haj Monetary Management.

D.  CONCLUSIONS
Based on the analysis of the realities exposed on the haj management in this global era, 
the adoption of good corporate governance values and principles becomes a new paradigm 
which grow in the business world as well as in the administration of government either 
nationwide or worldwide. The main trigger of this development is the bankruptcy of several 
companies and the decline of moral in the government resulting in the disapplication of 
GCG’s values and principles. Moreover, there are many corruption practices which result 
to an unhealthy business competition. Meanwhile, a good business activity is one of the 
indications of a country’s economy development. In order to stabilize the government, we 
need to arrange and set good regulations which support the application of GCG’s principles. 
As a result, the government’s application of GCG’s principles, especially in the ministry of 
religious affairs in the haj management is essential.

The finding of this research shows that the adoption of the GCG’s values and principle 
implementation by the government (MORA) in Indonesia has not been fully applied as they 
are expected and there remain some constraints. One of the biggest constraints faced in 
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implementing GCG’s principles is the corruption practice in the body of government (MORA), 
the budget mark-up, collusions, and nepotism still thrive and are difficult to eradicate either 
in the government bodies, private sectors, or regional/ state-owned enterprises.

Mainly, there are two significant factors which can affect the success of GCG in Indonesia 
especially in dealing with the haj management, namely internal factors and external factors. 
The internal factors come the inside body of the ministry, like:
a. the availability of corporate culture (MORA) that support the GCG in the mechanism as 

well as in the government (MORA) work management system;
b. some policies and regulations issued by the government (MORA) which refer to the 

implementation of GCG;
c. whether there is risk management by the government (MORA) which is based on GCG’s 

standard norms;
d. the availability of an effective audit in the government (MORA) to prevent any possible 

deviation;
e. the information transparency for the public to see every movement and action of the 

management dealing with the haj management so that the public will understand and 
follow any development and dynamic in the haj management from time to time;

f. the availability of skill, credibility quality from various areas to run the haj management 
in order to become the future model of a dynamic and ideal haj management.

The external factors are factors coming from the outside body of government (MORA) 
which influence the success of GCG implementation, among others:
1. the existence of sound regulations in order to guarantee the consistent and effective law 

supremacy for MORA and the pilgrims;
2. the support for implementing GCG from public in order that the government institutions 

can implement the true Good Governance and Clean Government towards Good 
Corporate Governance;

3. the establishment of a social order system that supports the implementation of GCG in 
the community. This is important because with this system it is expected that there will 
be active participation from various circles of society to support the implementation and 
dissemination of GCG voluntarily; 

4. the spirit of anti-corruption developed in the public sphere.
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ABSTRACT

The people who have a low income are not easy to get decent housing in Indonesia, this fact 
caused by the limitation of sources of funds and land factors. The paradigm of house ownership 
for Indonesian urban currently concentrated on landed property-owning, whereas the housing 
ownership is included between building and land. Consequently, it effects of backlog about 15 
million houses in 2014. Providing lands for the low-income housing is not only depending on the 
market but also relating to the control of housing developers and cartels, who are setting up the 
lands as a business commodity. This is trespassing the basic principle of the 1945 Constitution 
of The Republic of Indonesia on the article 33 the verse number 3 that mentioned the principle 
of land value is for the national welfare. This study aimed to design the model of Land Bank to 
provide land for low-income housing and to develop community paradigm toward ownership 
in which separated building from its land. The study used a qualitative approach with the 
social judicial approach and juridical normative method. Data were collected through study of 
literature, in-depth interviews, participant observations, and focus group discussions. The model 
offered in this research is Land Bank which is providing the land by the local government, with 
the mechanism that the ownership of land belongs to government with the system of Land Bank, 
therefore, the price of house would be cheaper and affordable to the low-income people, because 
they do not need to pay for the land. Finally, this perspective perhaps to develop new paradigm 
on the separation ownership between house and land and consequently provided the affordable 
housing for low-income people and to decrease of backlog as the mention.
Keywords: Land Banking, Housing, Low-Income 

A. BACKGROUND
The issue of land acquisition, provision of land, or the land acquisition still requires an 
extensive roadmap throughout the system of land law in Indonesia. Land, in particular, 
community paradigm is something sacred, conscientious, sensitive, privilege and involving 
many factions. In practical land acquisition (whether it is provision, transition, compensation 
or land consolidation) in the perspective of Land Law still keeps many problems in practice, 
with all the processes and interests. In addition, it is also known that the stakeholder soil is 
something unlimited, in other circumstances, the availability of land is something limited.

In any event of land acquisition process (also known as land attainment) either by the way 
of release, transfer or compensation and land consolidation will involve many factions 
which is called with stakeholders with interests, even stakeholders without interests, such as 
NGOs, lands’ agencies, hooligans, brokers, or in local term known as Biyong (West Java) 
or Tukang Pakang (Malay), Calo, and other terms in accordance with the area. They are 
who classified as “stakeholders without interests”, just as the cause of the land acquisition 
program becomes deadlocked and failed to the projects were being neglected, backward 
or at least delay for a long time. For example, toll road projects. Almost all of the land 
acquisition for toll road projects, of process, preparation, dissemination, verification, and 
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the transition; often plagued with issues of which was created, although many other issues 
such as the problem of documentation, price, dissemination and implementation of which 
requires patience and toughness to negotiate.

In addition to the above issues in theory the principle of balance, justice, rule of law, freedom 
of contract, is the part that needs attention the implementation of land acquisition, both the 
transition and the release, which is part of the Civil Code (Hukum Privat), where the parties 
are rights holders or serf by the parties “liberated lands” have the same position (Equality 
before the law) protected by the constitution and laws of the country.

Procurement of land for housing and settlement development cannot be separated from 
classical problems as mentioned above. Lots of land acquisition for the construction of 
housing, the dispute has been raised from preparation to execution. There are also many 
crime scenes are up to the field of the court although the certification of land rights has been 
issued by BPN to on behalf of developers, even the end-user (buyer). Which happens to 
private developers and National Housing Program (PERUMNAS), whose work to provide 
low-income housing, including subsidized apartment, not in spite of the dispute.

The above phenomenon of which it is a fact that advanced and even became the main issue 
both for public and law officers. The question is, how is the root cause of the dispute over 
land acquisition? Seems to have become difficult to disentangle the tangled threads, because 
it involves parties and sequences. From various studies conducted by the researcher with 
the University Djuanda and the Notary Office and the Land Official Committee (PPAT), the 
problem of land acquisition can be identified from several factors as follows:
1. The development of democratization in Indonesia, such as respect for human rights, 

local wisdom, the principle of Equality Before the Law, as if triggered euphoria, the 
paradigm of “important fight”, not to mention the provocateurs land classified as 
speculators, NGOs, lands’ agencies, hooligans, brokers; sometimes make the land 
acquisition process became chaotic, and deadlocks. The article of 2 of 2012 on Land 
Acquisition, especially regarding land acquisition for public purposes, more specifically 
the acquisition of lands for the housing for Low-Income People.

2. The land has become a commodity of trade and investment, as a consequence of land 
prices soar, and keep the land from the people, so that there is a saying: “The land 
is getting higher in the sky.” In particular, the procurement of land for housing and 
settlement for the LIP, a direct impact on house prices, for urban areas may be said 
of the lower class, or are poor, almost say cannot afford housing footprint, while the 
construction of flats is not irrespective of the problems of land acquisition, although the 
new paradigm suggests that home ownership separate from the land as stipulated in the 
enactment Law of housing (see Articles no. 46, 47, 48 and 49)

3. The existence of negative style principle of land registration that makes land registration 
has no legal certainty, even if the right holder has the strongest legal position, but the 
principle of respect for the rights of the old is also a problem.

From some problems and problems of land acquisition as mentioned above, the many people 
who missed the presence of the institutions that can provide a way out for the acquisition of 
lands for the construction of infrastructure, housing and settlements, including investment.

B.  LAND AND HOUSING
1.  Horizontal perspective separation

Mariam Darus Badrulzaman (1982) gives an example of the use of horizontal separation 
principle in Basic Agrarian Law Act (UUPA) as follow: “UUPA does not embrace an 
attachment principle but horizontal separation had been taken from the Customary Law. 
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The sale and purchase of rights over a land does not automatically include buildings and 
plants on it. If building and plants are to be included, it has to be clearly stated in the 
deed of sale and purchase.” 

Ter Haar (1981), a student of Van Vollenhoven, stated that rights over a house and over 
planted plants are basically separated from rights over land on where those goods exist. 
Therefore, horizontal separation principle can be perceived as a doctrine that separates 
the ownership of land from the ownership of goods attached to it. This includes a land 
transaction or land sale and purchase. As a matter of fact, there are also some problems 
in the application of horizontal separation principle in customary law. In customary law, 
the application of this principle is restricted by certain things. 

Iman Sudiyat (1978) inventories these restrictions as follows:
1. Transaction of yard usually includes house and plants. This makes the house and 

plants, in addition to the yard, as the object of the sale and purchase. Besides, 
people may also trade the house and plants separated from the land.

2. Sometimes, rights over plants (and over the house) come together with rights over 
a piece of land related to the plants and house.

3. Rights over land are not separated from rights over a concrete house which is not 
movable without any damage (different from bamboo or wooden house). With 
these restrictions, the following uncertainties might occur.

4. Whether a house should be considered as a concrete house or not. 
5. How big is the size of land that should be considered as a house yard; yet all of 

these do not nullify the point.
6. In a relation between rights over a house and plants and rights over land in a royal 

atmosphere, there is an unusual custom that rights over land is called the King’s 
right and the land is called a King’s land (in Javanese: Keagungan Dalem). Yet, 
individual rights over land, in fact, is recognized as such, and they do it by saying it 
as rights over house and plants. The authority of the government to take actions and 
burden the restrictions of rights is done in such a way as if it is based on the King’s 
rights over land, yet virtually is done based on the King’s power to govern.

It can be seen from the above explanation that as development keep occurring in the 
society, the horizontal separation principle is not strictly applied as shown by the 
recognition that a concrete house is considered different from a bamboo or wooden 
house that can be removed away. However, this does not nullify the principle that land 
and other goods on it are separated. The application of horizontal separation principle 
at present time, especially in Indonesia, is regulated in and refers to UUPA which is 
still enacted. However, in practice, this is not totally applied as articles about vertical 
attachment principle in Indonesian Civil Code are still embraced even though juridical 
they should be repealed as they are already differently regulated in UUPA. However, 
if UUPA should be the one to be referred to, the application of horizontal separation 
principle should be applied consistently. This is really important as there is an urgent 
need to fulfill.(Roestamy, 2015)

2.  Housing

A house has to be built to fulfill people need to be seen from numerous basic factors 
related to human needs. One of the most basic human needs is physiological need, 
including shelter. (Martin & Loomis, 2012) The shelter should be the one that gives 
safety and comfort and bring social benefits for the family as well as the neighborhood. 
Giving safety and comfort means that the house should be able to be used to protect 
its dwellers from various kinds of dangers including the collapse of the house itself. 
Therefore, the house should be built as a strong and durable structure as a strong and 
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durable house gives its dwellers a safe and comfortable feeling. Therefore, there are 
some criteria of a decent house.

Technically, a shelter or a house has to meet a standard quality as a decent house. In 
general, Low-Income People (LIP) want to have a house building which is technically 
decent or meet the following criteria. It has to be a simple house with the simple 
bathroom, an open but roofed room, and a bathroom facility. The type of the house 
should be 21/60, 36/72 type, or erected on 100M² of land. The building should have 
a strong construction to protect the dweller from the danger of building collapse. The 
house building should be constructed by using red bricks. In short, a strong house 
means that the house should be built with a strong construction so that it can protect 
the dwellers from the danger of building collapse and provide comfort to the dwellers 
during their stay in the house. 

The house has to be durable and strong. Durability means that the house should be 
long lasting. For durability, the materials used should meet the quality standards and 
the construction work is done following the appropriate procedures. Besides, building 
maintenance and control have to be done on a regular basis especially on parts that 
need replacement or rejuvenation. There are different orientations between respondents 
in Bogor City and Bogor Regency and those in Depok City and North Jakarta City. 
In Bogor City and Bogor Regency, respondents tended to choose durable and strong 
buildings although they were expensive. Respondents in Depok City and North Jakarta 
City, on the contrary, preferred buildings which were durable, strong, and affordable. 
This difference might be caused by different prices of buildings in those areas. This 
difference in prices was caused by the difference in land value. For example, in an 
advertisement, an office building and 450 M² of land in Penjaringan Jakarta Utara 
(Pantai Indah Kapuk) was sold for Rp144,000,000,000 or Rp320,000,000 per M². 
In Kelapa Gading, North Jakarta, however, a building of 25,000 M² was sold for 
Rp16,250,000,000 which was equal to Rp650,000 per M² only. Another 540 M² of 
land in Kelapa Gading was sold for Rp7,500,000,000 or Rp13,888,889 per M². These 
different prices were subject to the differences in building quality and location. Based 
on the information from Urbanindo (www.urbanindo.com/) as per 14 May 2014, the 
price for all properties was Rp24,395,458 per M², for a house only Rp28,250,413 per 
M², and for land only Rp17,193,170 per M². Compared to North Jakarta City, Depok 
City had cheaper prices of land and house. In Depok City, a house-sized 75 M² with a 
land sized 160 M² was sold for Rp475,000,000 which was equal to Rp2,968,750 per 
M². Another house sized 1126 M² with a land sized 2860 M² was advertised for sale 
for Rp10 billion or equal to Rp3,546,099 per M². On average, based on the information 
from Urbanindo (www.urbanindo.com) as per 14 May 2014, the price for all properties 
was Rp5,212,213 per M², for a house only Rp5,410,326 per M², and for land only 
Rp1,884,395 per M². In Bogor Regency, a house-sized 48 M² with a land sized 84 M² 
was advertised for sale for Rp385,000,000 or equal to Rp5,000,000 per M². Based on 
the information from Urbanindo (www.urbanindo.com) as per 14 May 2014, the price 
for all properties was Rp4,157,217 per M², for house only Rp5,013,481 per m2, and for 
land only Rp1,265,301 per M². In Bogor City, a house-sized 21 M² with a land sized 
50 M² was advertised for sale for Rp140,000,000 or equal to Rp3,000,000 per M². 
Based on the information from Urbanindo (www.urbanindo.com) as per 14 May 2014, 
the price for all properties was Rp4,157,217 per M², for house only Rp5,013,481 per 
M², and for land only Rp1,265,301 per M². This showed that there was no significant 
difference in prices of land and house in Bogor City and Bogor Regency.

Another criterion is that a house should look beautiful and comfortable to reside. Beauty 
is an element that can add more values to a house so that the dwellers feel proud and 
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have higher self-esteem by living in it. This is usually taken care of by people who can 
afford a house whose condition is higher than a minimum standard for a shelter. To 
make a beautiful house, the proportion between structure and room organization has to 
be carefully considered. Sanitation and cleanliness must be the most important element. 
Health element is important to consider as health is also a human basic need. Therefore, 
a building plan has to consider the cleanliness and health of its environment. Attention 
has to be given to the following factors: sewerage (sanitation), rubbish disposal, lighting, 
aeration, and room temperature and humidity. 

For LIP, the expected housing should have at least 3 closed rooms for a bedroom, a 
restroom, and a multifunction room that can function as a living room, a family room, 
or even a dining room and kitchen. As for the Minimum Space Standards, it can be 
calculated based on space requirement for a person to do basic activities inside the 
house. These activities include sleep, eat, work, sit, take a bath, defecate and urinate, 
wash, cook, etc. Studies found that a minimum space requirement is 9 M² per person for 
a house with the average ceiling height of 2.80 M². 

Simply healthy housing allows its dwellers to live a healthy life and do daily activities 
in a decent way. Minimum room requirement for simple, healthy housing is determined 
by taking into account the following factors: space requirement per person, space 
requirement per Head of Household (HH), building space per HH, land requirement per 
building unit, health and comfort need, house lighting requirement, and sunlight access 
as a day natural lighting. Standards of decent housing according to the UN Universal 
Declaration of Human Rights in UNESCAP (2008) are: 
1. Basic service and infrastructure: A dwelling has to have facilities to provide health, 

safety, comfort, and supporting facilities for clean water, an energy source for 
cooking, heating, lighting, sanitation, garbage disposal, storing, and emergency 
condition.

2. Affordability: A decent dwelling should be affordable so that every household can 
have it without reducing its ability to cater for the need.

3. Livable: A dwelling has to be able to protect its dwellers from cold, heat, rain, or 
other health threats and to provide enough space for the dwellers.

4. Accessibility: Everyone including marginalized people has the right to have a 
decent house. Access should be given to marginalized people to a dwelling place 
and this access should prioritize their rights for land allocation and land use plan.

5. Location: Housing should be located in a place with access to working place, 
health service, educational service, child care center, and other social facilities. 
This requirement applies in both urban and rural areas. It should also be far from 
polluted area or source of pollution.

6. Cultural reflection: A housing area should be built in such a way that reflect the 
culture embraced by the dwellers but at the same time it should also adopt the use 
of modern facilities.

Compared to the requirements set by UN, the kind of housing expected by LIP mentioned 
above is very modest. This modest expectation might reflect the problems faced by 
them. Poverty is the main problem faced by LIP that makes most LIP live in indecent 
housing. So complicated is their poverty problem that they do not even dare to dream of 
having a decent house. (Roestamy, 2015)

C.  BACKLOG AND HOUSING 
Housing is considered as a basic right for Indonesia’s citizen as stated in UUD 1945: 
“every person has the right to pursue happiness, to dwell and obtain a good and healthy 
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environment and the right to health services”. In line with Indonesia’s Law, as agreed by 
the international community and stated in the Global Strategy for Shelter in the Year 2000, 
it is the responsibility of all governments to provide adequate and affordable shelter for all. 
This commitment was further strengthened by the Habitat II Conference in Istanbul, which 
declared that the right to housing is part of human rights. In Indonesia and most developing 
countries, providing adequate and affordable housing for millions of the urban poor is one 
of the most difficult challenges. It is predicted that in 2004, the housing backlog reached 
5.8 million units and increased to 7.4 million units in 2009 (Kemenpera, 2009). Every year 
more than one million housing units should be built to meet Indonesia’s housing demand.
(Iriansyah, 2011; Setioko & Pandelaki, 2015)

The great majority of households occupy a non-attached dwelling unit and the total stock 
is approximately 54 million housing units of which approximately 24 million are in urban 
areas. Although the overall quality of the housing stock appears to be fairly good (using 
the household’s own assessments the BPS Housing and Settlement Survey of 2004 indicate 
that 95 percent of the housing stock is in good to moderate condition), there are still over 
2.5 million units that require urgent replacement. The State Ministry of Housing estimates 
a backlog of 6 million and a requirement for new housing of more than 1 million per year 
if the backlog has to be removed by 2020. This is the official policy goal and an enormous 
challenge for the government. There is a great awareness that reaching this goal will require 
a major expansion of the micro and mortgage housing finance systems.(Hoek-smit, 2006) 
Moreover, the backlog on 2014 recently it reaches 15 million.(Roestamy, 2015)

From that facts, it’s found that The great majority of households occupy a non-attached 
dwelling unit and the total stock is approximately 54 million housing units of which 
approximately 24 million are in urban areas. Although the overall quality of the housing 
stock appears to be fairly good (using the household’s own assessments the BPS Housing 
and Settlement Survey of 2004 indicate that 95 percent of the housing stock is in good to 
moderate condition), there are still over 2.5 million units that require urgent replacement.

D.  LAND BANK AND LAND TENURE
According to Law No. 5 of 1960 (known as UUPA) of article 2, paragraph (1) item “a” 
is mentioned: States regulate and organize allocation, use, inventory, and maintenance of 
earth, water, and space. Part of the right to control the country, has authorized the state, 
especially the President of the Republic of Indonesia through the BPN, giving delegated 
to local governments regarding land matters, then more specifically on land acquisition as 
stipulated in Law No. 2 of 2012 on Land Procurement which in article 4 paragraph (1) states 
that the government and/or local governments guarantee the availability of land for public 
purposes. And in chapter 6 jo. Article 11 stated that: Procurement of land for public interest 
held by the central government or local governments. Or state-owned institutions may also 
request the procurement of land for public purposes. What is meant by the Public Interest 
is the interest of the nation, the state and society should be realized by the government and 
used for the greatest prosperity of the people which include:
1. Defense and national security;
2. Public roads, highways, tunnels, railways, railway stations, and railway operation 

facilities;
3. Reservoir, dam, irrigation, drinking water supply, drainage and sanitation, and other 

buildings;
4. Ports, airports, and terminals;
5. Infrastructure oil, gas, and geothermal;
6. Generation, transmission, substations, network, and power distribution;
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7. The Government of telecommunications and information networks;
8. Place waste disposal and treatment;
9. Hospital/regional government;
10. The public safety facilities;
11. The public cemetery/regional government;
12. Social facilities, public facilities, and public green open space;
13. nature reserve and cultural heritage;
14. Office of Government/Local Government/village;
15. Structuring urban slums and/or consolidation of land, and housing for low-income 

people with the status of the lease;
16. Infrastructure or school education/regional government;
17. Infrastructure Sports/regional government; and
18. Common Market and a common parking lot. (As stipulated in Article 10 of the Law No. 

2 of 2012)

The process of land acquisition shall include the following phases: planning, preparation, 
execution and delivery of results (execution). In the process, as stipulated in article 9, 
paragraph (2) The provision of land for public purposes conducted under the principles 
of balance (also considered the public interest) as well as the provision of adequate 
compensation and fair. Understanding decent and fair intended to do with the mechanism of 
transfer of rights or a waiver. As for the interests of residential areas and settlements for LIP 
carried by also taking into account the provisions set forth in Article 105, 106, and 107 of 
Law No. 2 of 2012 regarding the provision of land set include: Procedures for the provision 
of land by way of granting rights, land consolidation, transfer of rights, waiver of land by 
the owner, the use of state property, wastelands. Especially with regard to the transfer of 
rights or compensation or consolidation of land is done with regard to the rights holders of 
the land on either already registered or unregistered (unregistered) including land directly 
controlled by the state or indigenous lands. Land acquisition is not registered to receive 
recognition from this law, in the United States in land acquisition are also recognized against 
unregistered land.

In the case of land that is directly controlled by the state or unregistered land, land rights 
granted after the offender housing and settlement development as the applicant’s rights to 
land finalize compensation for the whole community cultivated by consensus. if there is no 
agreement on compensation, the settlement is conducted in accordance with the provisions 
of the legislation. In this case, the process of transfer of rights or compensation referred to, 
pay attention to the principles of private law, including the principle of legal certainty to the 
meaning of the terms of the agreement as set out in Article 1320 of the Civil Code and such 
article, remains a benchmark.

By law, in accordance with the authority land acquisition process always involves the role 
of the Notary/PPAT in particular in the implementation of the compensation, transfer and 
discharge rights. As an official public may be authorized by law to make the deed as set in 
the Civil Code, in the role of the Notary should be fair or impartial, it is guaranteed by the 
Act. In the process of restitution of land and the position of the notary must be in the center 
position and is free of pressure from the community, government, owners, stakeholders, 
NGOs or from protests either.

In practical, although the notary is responsible only for the formal correctness, in the practice 
of land acquisition either transition or compensation, is also performed by Sociological 
Approaches to the law, such as customary law see the structure or the rights of inheritance 
and tradition and customs, behaviors, and local wisdom, this is done to avoid the overlapping, 
duplication and safeguard the rights for the weak side, which can only be in a position that 
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is not free. In line with the dignity of the notary thorough, impartial and independent; in 
accordance with the provisions of the law.

Not infrequently the issue of inheritance to be one of the crucial problems during the process 
of land acquisition, sometimes the heirs did not recognize other heirs or inheritance disputes. 
Perhaps due to the heirs see the magnitude of the nominal or because of the influence of third 
parties on the land acquisition process to be freed. Or it could be because of the legal culture 
of society regarding awareness of land registration, given the significant costs and require 
considerable time.

Here, a Notary/PPAT should be viewed not just law in its civil alone, but also respect for the 
customary law and sociology of law including the Anthropology of law such as the habit 
of shifting cultivation, in the case of land acquisition for plantations, which should see the 
history of the land by requesting information from officials either from the local village or 
sub-district officials. In this case, the notary precision is important.

Alternatively, it could also be done through a waiver of land acquisition committee, 
although it is quite possible to land acquisition committee will be under pressure from the 
local community, or other parties interested or even unauthorized. That is why no wonder 
that there are parties such as the head or local officials, especially the village chief who 
selected people who do not get a salary from the government as well as civil servants in 
general who come to enliven the process of transition or a waiver and indemnity in question. 
For example, in the case of Land Acquisition for Toll Road Bogor, Ciawi and Sukabumi 
(BOCIMI) cannot be separated from the conflict of interests, so that its implementation 
dragged on for nine years cannot be realized. From research conducted by the Center for 
Study of Property University Djuanda Bogor, it was found that the land acquisition project is 
loaded with the interests of sharing parties, including land speculators, farmers tie the titling 
absence including officers in the village or sub-district as described above.

Not infrequently a dispute even after the completion of land registration, they raised 
concerns or land disputes, due style land registration which adheres style negative, where 
every person has the right to contest land rights held by others, even if already registered, 
this means each land that is owned by someone and already own a certificate of proof of 
the right, can be sued by others who feel they have the right, even though that right is not 
listed. As a result of style these negatives, there are cases in the city of Bogor, where a 
descendant of the deceased Asmara, sued for nearly half of the city of Bogor, including the 
office of Mayor of Bogor, which is claimed as private land belonging to the descendants of 
the deceased Asmara (Upgrading the Rights on Indigenous Lands, BPN Bogor City, 2009).

Another case is quite popular is the case Meruya Potanigra in West Jakarta, where the 
original owner sued and won the case, although each of the lots already certificates as proof 
of land rights. The case has shocked the land registration system in Jakarta. (Tisna Ayu, 
Oktavianty; Ana, Silviana; Sri, 2013)

The issue of registration of land which has a negative style actually already been done by 
PP-IPPAT study period 2000-2004 which provides recommendations to the BPN to consider 
imposing positive style for land ownership rights that have been registered for over 15 years, 
with regard to the principles verjaring aquisitive for example, but until now negative style is 
still valid, and this situation must be a concerned issue due to all researchers of Land Law.

It must be remembered that negative style treatment does provide an opportunity to obtain 
legal certainty which is essential but also jeopardize some of the parties have the right to 
just arbitrarily (in most cases) can be sued by the other parties are not responsible. If this is 
maintained forever, then the owner of the certificate uncomfortable because it is not likely 
one day be surpassed by other evidence, while the process for obtaining the certificate is not 
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an easy affair. In this case, also the accuracy required officers involved in the registration of 
land, from the village head/village heads, district and local land office.

Furthermore, who is has the right to manage the state granted to certain parties and to manage 
the soil, also still a legal issue. Legal certainty is also doubtful with a limited time period 
of 20 or 30 years. if the investment is made by foreigners or people that period disrupts 
investments, because if the land rights over management rights expire, especially for the 
industrial zone, the employer or the user rights must reapply and pay the price of land in 
accordance with the price SVTO times the area of land at a price the same as the original 
purchase.

Thus the assumption people who have already purchased land at the beginning of the time 
management right ends it can be considered no longer exists and an abundance of foreign 
companies closed because of management rights only apply a maximum of 30 years. 
Therefore, the future of land rights that exist in the BAL should be re-examined, especially 
in the time period should be extended, a minimum of whether to use rights may be granted 
up to HGB 50 years old and 75-year concession which is input to the formulation of Law 
land.

If we look at the problem of land acquisition laws against practices originating from the 
acquisition of land above it is clear there are many legal issues that make an impression or 
a direct impact to the legal uncertainty of land acquisition. There is an impression, as the 
executor of government land procurement for public interest hesitant step for the paths that 
are final, which gives legal certainty to partner governments or the government itself in the 
process of land acquisition. No wonder if the government is precisely the demands of land 
rights holders or heirs and those who feel they have a part of the injured party or parties 
who are not satisfied with the land acquisition. Not only that, even the land that has been 
completed (done) even certified, but it still does not escape than the dispute. If combined 
with investments, this situation makes investors count again to continue its investment in 
Indonesia. The issue of land is one indicator of the weak competitiveness of Indonesia in 
promoting investment (of course, in addition to labor and taxation issues). But the matter 
of land acquisition should be seen more comprehensive, simplified so that there is no legal 
certainty.

Problems of land acquisition by using a Land Bank, once initiated by Supraba Sekarwati 
Wijayani (2003) in a dissertation that designs recommendation Land Bank in order to build 
sustainable housing that focuses on the concept of a state of law as the foundation for building 
Land Bank as well as the development rights of control state with the Model Development 
Area Pulogadung in industries such as Jakarta or Rungkut in Surabaya, which can be used 
as early embryonic stages of provision of land.

For residential areas and settlements, especially the LIP, according to the researcher, the 
delivery model LISIBA and KASIBA conducted by National Company (Perum) Housing 
in case of Driyorejo Gresik can be used as the initial model, if land acquisition perspective 
associated with the need for an institution, whether it’s Land Bank or other institutions in 
the process of land acquisition for the purposes of housing and settlement development for 
the LIP. Initially, the cooperation carried out by the companies under the Ministry of Public 
Works is a group of “work”. Then, in accordance with the provisions in force at the time, 
the program of LISIBA and KASIBA with KSPP pattern, which has been designated a third 
party as a housing developer and settlement development, including settlement for LIP. 
Then in another project, National Housing Program also working with several developers in 
housing and settlement development to Cengkareng, so Cengkareng thus grew to what it is 
today. Cengkareng pattern with the development program through the procurement LISIBA 
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KTM. The model was made by Housing either project Gresik or project Cengkareng, can 
be used as a reference for the beginning or the embryo of Land Bank (Land Banking), it is 
not possible region by leveraging regional assets or abandoned land in the area, can develop 
models for land acquisition as done by region or model National Housing Program. No 
wonder if the government can free National Housing Program of an agent of economic 
development, with a load must profit to develop an activity as an agent of the housing 
development without having to charge him profit motive, can only with government policy, 
specifically to the development of housing and settlement for the LIP, either owned or leased 
or possibly also the provision of land for construction of residential property that apart from 
the land, as stipulated in articles 46, 47, 48, and 49 of Law No. 20 of 2012 as mentioned above. 
Granting ownership of the building as the researcher initiated the dissertation recommend 
home ownership (property) that is separate from the soil by the application of the principle 
of horizontal separation, which is then developed with the research of the National Strategy 
(STRANAS) on the topic: Model Law Development Housing for Providing Homes for LIP 
and Providing House for the Low-Income People and continued with paradigm Development 
Model Community for Home Ownership Separated from Land to accelerate the provision 
of Home to LIP.

If the Model National Housing Program as mentioned above is developed by the authority 
of the expanded specifically for the procurement of land for the construction of housing 
and residential areas, especially low-income, according to the researcher, the application of 
articles 46, 47, 48 and 49 can be paired together to motivate accelerate the supply of homes 
for LIP, either owned or leased, with a model of the same flats as rusunawa.

The utilization of the land which is the region’s assets, empowerment of abandoned land, 
with land acquisition for the construction of housing and residential areas for LIP both 
rental and property of the subsidy; The area also can develop sources of soil derived from 
the company’s CSR area, for the provision of houses for the workers or employees. When 
the land resources can be managed by a body modeled on the Industrial Zone and National 
Housing Program above, could have formed a regional government as an embryo BLUDs 
Land Bank in the area. In addition, of course, remain subject to the provisions in force, land 
acquisition models BLUDs can also use budget funds for basic infrastructure, investment 
and development of housing and residential areas.(Roestamy, 2015)

Land Bank which is intended, according to the researcher, is a subject of law is a legal 
entity as it will support the rights and obligations of course as a legal entity, it needs careful 
thought, about the manner of its formation, the reference to the rules governing the lodging, 
preferably in the form of the Act, amorphous regulation as a legal entity in accordance with 
the principles of civil law, given the duties and responsibilities that are complex and not 
simple. Thoughts on the establishment of land banks are in line with the concept of Land 
Tenure and can also as a development lease rights, as stated in article 44 and 45 are also 
missed by investors as freehold or leasehold prevailing in some countries like China or 
Singapore.

In connection with BLUDs, as mentioned above, local governments regulate local regulation, 
the basic tasks and functional in the activities of the activities of Land Banking. In the 
United States, Land Banking regulation as a means of land management can be set by each 
state (Act.), So it could have the government level City, Village or Town, can form the Land 
Banking.

From the above, it is clear that the establishment of Land Banking is not an impossible, 
only needed a strong legal foundation with the provisions of Land Banking can only be 
developed by the regions, does not necessarily have to be managed by the central institution 
of the center.
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E.  CONCLUSION & RECOMMENDATION
1. Procurement of land for public purposes has been basically having a rule or a clear 

legal reference but in the land acquisition process troubleshooting problems that are 
Sociology of Law, Legal Culture, as well as the implementation of the Good Governance 
by the responsible authorities still need improvement because many lead disputes as 
well as the delay in the land acquisition process for the public interest, especially of 
basic infrastructure, construction of housing and residential areas.

2. Given the paradigm of the ground in the eyes of some people of Indonesia who still regard 
the land as sacred, sensitive, religious; on the other hand, there are people who have to 
change the paradigm that makes the land as an investment object even speculation, it 
is no wonder the procurement of land for any purpose cannot be separated from the 
conflict, especially not implemented by the competent neither scientific, authority, nor 
urban people perspective that are affected by traditional law.

3. Thinking about the need for certain institutions, such as the Land Bank as an alternative 
to land acquisition, or other agencies to develop the institutional authority that already 
exists, just as National Housing Program, business area Industry, is an alternative 
that can be developed as a means of land acquisition for the public interest such as 
infrastructure, constructions housing especially for low-income people; to achieve legal 
certainty.
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DEVELOPMENT OF INTELLECTUAL PROPERTY RIGHTS 
PARTICULARLY COPYRIGHT OF MUSICAL AND SONG WORKS 
AS A FIDUCIARY GUARANTEE OBJECT TO GET A BANK CREDIT 
IN INDONESIA

By: Nurwati8

ABSTRACT

This paper reviews the development of Intellectual Property Rights, particularly Copyright for 
musical and song works used as object of fiduciary guarantee to get bank credit in Indonesia.  
Intellectual Property Right is an exclusive right given by the state to creators and inventors for 
the results of their creations or inventions which have commercial value directly or through 
registration at related institution as an appreciation.  Results of this study are used to determine 
copyright as an object of fiduciary guarantee as regulated in Article 16 Paragraph 3 Law Number 
28 Year 2014 on Copyright and Law Number 42 Year 1999 on Fiduciary.  It is shown that 
copyright can be used as an object of fiduciary guarantee because there is an exclusive right 
consisting of economic and moral rights owned by a copyright owner.  The use of copyright as a 
fiduciary guarantee is done by following the procedures stipulated in Law Number 42 Year 1999.  
However, the economic value of a copyright is determined by the utilization of economic right 
of the object of the creation in the form of reward or royalty received by the copyright holder.  
A juridical normative approach method and a descriptive analysis were applied.  The study is 
done in two stages.  A literature study is done in stage 1 and data analysis by using a normative 
qualitative method is conducted in stage 2.  Results of this study show that a copyright can be 
imposed with fiduciary as long as the imposition is not done to the object but to its economic 
value.  The copyright shall be registered at Directorate General of Intellectual Property Right so 
that it can be use as a guarantee.  This registration is important as a proof for the copyright holder 
to get a legal protection and legal certainty on his creation.  In global community, copyright of 
musical and song works can be used as collateral to get a bank credit.  In order to realize this 
legal concept, regulations are required to regulate the substance of imposition, binding, and 
registration of copyright as collateral to get a bank credit in Indonesia.  
Keyword : Intelektual Property Right, Copyright, Fiduciary Guarantee

INTRODUCTION

A. BACKGROUND 
National economic development is one of the efforts in achieving a fair and prosperous 
society based on Pancasila and the 1945 constitution. This can be done by keeping and 
forward sustainable development. Sustainability can be seen from the relations of good 
cooperation between the actors of development, good government as well as society, 
individual or legal entity. In addition to the need for good cooperation, the principals of 
development course requires considerable funds, where the funding is needed to meet the 
increasing needs in development activities. With increasing development activities, the 
necessity and loan activities also increase. 

In Indonesia, financial institutions are partners of businessmen for loan.  Financial institutions, 
bank and non bank, certainly require guarantee to make businessmen have responsibility on 

8  Lecturer Djuanda University of Bogor , III Semester Student Doctoral Sebelas Maret University of Surakarta
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the credit they receive.  The guarantee can be in the form of immobile objects such as land 
as a encumbrance right as regulated in Law Number 4 Year 1996 on Encumbrance Right 
over Land and Land-related Objects as the implementation of Article 51 Law Number 5 
Year 1960 on Basic Regulation on Agrarian Principles.  This encumbrance right is also a 
replacement for hypothec institution over land and credietverband.  Other guarantee rights 
currently in use include pawn, hypothec over non-land objects, and fiduciary.1

Bank and Credit are like two sides of a coin, different but inseparable.  This is because one 
the bank’s stakeholders is the people. Banks collect fund from the people.  A bank is a debtor 
of its savers and depositors (creditors).  Banks provide interests (or profit sharing in Syaria 
banks) for their creditors in a certain period of time as set in the saving agreement between 
the bank and the creditor.2

Fiduciary guarantee has been used in Indonesia since the era of Dutch colonial as a type of 
guarantee which was born from jurisprudence. This form of guarantee is used extensively in 
the transaction because as a real security, in banking practice, Fiduciary is very favorite and 
popular as it can meet the needs of the community.1

Guarantee or collateral in a credit agreement is absoluteness as according to the law, there 
is no credit without collateral.  In the process of credit granting, in addition to real security, 
repayment guarantee is needed to guarantee certainty, orderliness, and smoothness of debt 
repayment from debtor to creditor.  This guarantee is important as it is the last resource of 
repayment certainty of the loan/credit/debt from the debtor to the bank if the repayment 
from the debtor is bad.  

This fiduciary guarantee was born to compensate the weaknesses of pledged collateral.  One 
of the weaknesses of pledge is that the collateral object is hold by the pledge holder.  When 
the object is handed over to the recipient of the pledge, the pledge giver cannot use the 
object although it is very important and useful for the giver to run his business.  Fiduciary 
guarantee is a guarantee of the debt that is material (either for existing or future debt), which 
basically is in the form of mobile material (yet, immobile material can also be considered) 
which gives the debitor right to master and get benefit from the guarantee object. This is 
done by transfering the property right over the object to creditor and the creditor then hand 
the mastery and benefit of the object to the debtor as a trust (fiduciary).2

At first, the object of fiduciary was limited to moving wealth objects in the form of objects 
in stock (inventory), merchandise, credit, machinery, and motor vehicles.  However, as 
business need is growing and legal certainty for creditor is needed, the government tries 
to accomodate all the guarantee needs which are not covered in the previous positive laws 
in Law Number 42 Year 1999 on Fiduciary Guarantee.  In this Fiduciary Guarantee law, 
the definition of fiduciary guarantee object is made wide by covering not only materil and 
immaterial mobile objects but also mobile and immobile objects which are not burdened with 
a mortgage.2  This law, directly gives opportunity to all businessmen to get credit by making 
all objects they own even though the object is intangible such as intellectual property.  One 
of the distinctions of fiduciary is that the receiver of fiduciary (creditor) is given a preferred 
position compared to other creditors.  

Intellectual property rights in general can be divided into two kinds, namely industrial 
property and copyright. In Article 18 Law No. 28 Yeart 2014 on Copyright, it is mentioned 
that created books, and/or music with or without text whose ownerships are accidentally or 
purposefully transfered to others in an outright sale and/or indefinite time agreement, the 
copyright reverts back to the creator at the time the agreement reaches 25 (twenty five) years.

1  Tan Kamelo, Hukum Jaminan Fidusia, PT. Alumni, Bandung, 2014, Pg. 13
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As a creation, music and song are as important as other creations in terms of intellectual 
property right.  This is in line with the fast growing music and song business in this country.  
However, beside a willingness to create, humans also have a tendency to imitate and master 
the creation of others.  Therefore, it is appropriate if the right which comes along with this 
creation is defined as property right which should be exclusive and if one who holds this 
right is given an appreciation to the highest level through a legal protection and economic 
and moral rights over his creation.  The absence of legal protection over one’s intellectual 
creativity will lead to others to immitate and reproduce the creation without limit and in the 
end this may kill the intellectual creativity of the creator.  

According to Law on Copyright a work which has a copyright can be used as fiduciary 
guarantee.  This is a history for artists in Indonesia as they now without any hesitation they 
can get credit from banks.  They can use their works or creations as collateral.  It has been 
a common story that many great and famous artists suffer from financial problem in their 
later life and many of them complain for not having appropriate appreciation for their work.  
They canot use their work as collateral as only tangible work is considered to have value. 
It is only tangible materials such as land which can be used as collateral.  Meanwhile, in 
other countries, intangible material such as copyright material is already covered in their 
regulation.  In USA, for example, a software developer can use his work to get a financial 
assistance from financial institutions.  The inclusion of article about fiduciary guarantee in 
Copyright Law does not immediately make the bank instantly give loan to an artist using 
his work as collateral.  This article can only be implemented to artists who receive royalty 
over his works in a verifiable way to ensure that the works have value.  Therefore, royalty 
payment shall be control and done based on the prevailing rules and regulations.  

National economic development can be connected and is closely related implementation 
of intellectual property rights. This can be seen in the developed countries which get huge 
economic benefit from intellectual products.2  This is due to the fact that intellectual 
properties can be sold, licensed, and used as debt collateral.  It has been proven therefore, 
that commercialization of intellectual properties and their utilization as debt collateral are 
main and important aspects in economic growth.3 

Intellectual Property Rights (IPR) is the right that comes as a result of thinking which results 
in products or processes which bring benefits to humans.4    Basically, intellectual property 
rights is the right to get economic benefits from an intellectual creativity.  The objects 
regulated in IPR are works resulted from human intellectual ability.4  Conventionally, 
IPR is divided two types, namely Copyright and Industrial Property Rights consisting of 
patent, trademark, industrial design, and more. Copyright is a protection that is given to a 
creation and its creator.  This protection is given not only as respect and appreciation to the 
intellectual work of someone in the fields of science and knowledge, arts, and literature, but 
it is also given to arouse the spirit and interests in order to create new creations in the fields 
of science and knowledge, arts, and literature.5

It is stated in Article 1 Paragraph 1 of Law Number 28 2014 on Property Rights, that 
“copyright is the exclusive right which arises automatically upon declarative principle 
following a creation is created in  areal form without reducing the limitation in accordance 
with the prevailing rules and regulations.”  In this exclusive right of the owner or holder of 
copyright, there is a right to give permission or license to the third party, commercial users, 

2  Utomo Suryo, Hak Kekayaan Intelektual di Era Global, Graha Science Yogyakarta 2010, Pg. 41
3  Word Bank , Global Economic Pescect Anda The Developing Countrieas 129  http://Siteresourses.

Wordbank.org/INTEGEP2002Complete.pdf, 25/10/16
4 
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to also use, announce, reproduce a work which has protected property right.  This giving of 
permission or license to users is generally compensated with fee which has to be paid by 
commercial users.  This compensation is known as Royalti.  

Copyright is an exclusive right made up of economic rights which is the right to get economic 
benefits over the creation as well as the rights associated with it. The economic benefits 
will be gained when the copyright holder gives license to third parties to use, announce, 
or reproduce the work by getting royalty. In addition to economic rights, copyright also 
has moral rights i.e. rights attached to the creators and this right cannot be eliminated or 
removed without any reason, although the copyright or related rights have been transferred. 
As economic rights gives a financial advantage to copyright, then it can be said that copyright 
can be the object of the guarantee.

At first,  the Copyright Act does not regulate the copyright as a guarantee object.  Yet, in Law 
Number 28 Year 2014 on Copyright Article 16 Paragraph 3, it is clearly stated that the object 
of copyright can also be used as fiduciary object according to the procedures set in fiduciary 
law.  This means that copyright has economic value but because copyright  is an intangible 
object, the economic value of it is not easy to be determined.  This is different from the 
economic value of mobile objects with bodies such as car, land, or jewelry.

One of the characteristics of an object that can be used as an object of guarantee is that 
it has economic value as at the time the debtor cannot pay off his debt, the object can be 
used to settle the debt.  With regard to a copyright as a guarantee object, it has to have an 
economic value, meaning that the copyright has to be registered at Directorate General of 
Intellectual Property Right5 and the term of protection of the copyright is still valid.  The 
guarantee institution which can still be burdened with copyright as a guarantee object of 
debt is fiduciary institution as the guarantee object is a mobile material and this institution 
recognizes the surrender of guarantee object.6  Yet, fiduciary object is a tangible mobile 
object while copyright is an intangible mobile object.  

B. RESEARCH QUESTIONS
Based on explanation above, then several problems are formulated as follows.  
1. The Implementation of the Development of Intellectual Property Right in the Field 

of Musical Work and Song Copyright as a Fiduciary Guarantee Object to be Used as 
Collateral to Obtain Bank Credit in Indonesia ?

2.  The process of execution of musical and song work copyright in the fiduciary guarantee 
when the debtor commits a default or fails to fulfill his obligations ? 

C. RESEARCH METHODS 
The approach method used in this research is the juridical normative, namely an approach 
done through legislation.  Specification of the research is a descriptive analysis which used to 
describes relationship between das Solen (i.e., copyrights as collateral material moves) and 
das sein (i.e., development of a fiduciary of the recipient object) variables.  The relationship 
is then analyzed further by using law, law interpretation, and law construction principles.  
Study of literatures  is done on primary legal materials including Indonesian Civil Code, 
Law Number 28 Year 2014 on Copyright, and Law Number 42 Year 1999 on Fiduciary 
Guarantee (UUJF).  Furthermore, the secondary legal materials are obt.ained through the 
examination of expert opinions on the law, encyclopedias, and other sources.  No statistical 
analysis is done on the legal norms which became the object of discussion.  
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D. PHILOSOPHICAL THEORIES
One of the missions of Indonesia’s struggle movement for independence as stated in the 
Premable of UUD 1945 Constitution is to escort the people of Indonesia to the gate of 
independence of the State of Indonesian which shall be just and prosperous.  One of the 
objectives of the State is to improve public welfare and the Government of Indonesia bears 
that burden and responsibility.  The most noticeable effort to realizing prosperity for all 
of Indonesia people is driving and improving economic development in a sustainable, 
integrated, and equal way.5

Law requires force for the structuring its provisions, so that it can be said that the law 
requires force for its enforcers.6 The forcing provisions are required in guarantee law which 
puts the guarantee as the last resource for the repayment of the debt to the creditor in order 
to protect the good faith of the creditor.  Without power, the law will only be social rules 
that merely contains suggestions.  Law should be different from social rules, it shall have a 
coercive force.  The use of this coercive force is regulated by law in terms of the way and 
scope of its use.7  

 Basically one’s wealth is the guarantee of his debts. In Article 1131 of Indonesian Civil 
Code, it is stated that all materials belonging to the debtor both mobile and immobile, 
existing and future objects become the guarantee for all individual engagements. Based 
on this provision, legally, whole wealth of a debtor is the guarantee and required for the 
fulfillment of obligations to all creditors collectively.  It is also stated in the provision of this 
Article 1311 of Indonesian Civil Code that the function of guarantee is for the fulfillment of 
debtor obligations to make payments. This provision entitles the creditor with right of sale 
of his pledged property. This indicates that creditor’s  credit overbear the entire property the 
debtor without exception.7

OVERVIEW OF THE FIDUCIARY GUARANTEE AND COPYRIGHT 

A. FIDUCIARY GUARANTEE AND ITS REGULATION IN INDONESIA 
Fiduciary Guarantee Law Article 1 Paragraph 1 defines Fiduciary as a transfer of ownership 
of an object on trust with the provision that the object whose ownership is transferred 
remains in the control of the owner of the object.8

There are some elements in this definition, namely “transfer of ownership of an object”, 
“on trust”, and “remains in the control of the owner of the object”.  The words “transfer 
of ownership of an object” means that the property rights over the object which is used as 
the guarantee is transferred by the debtor to the creditor as the beneficiary of Fiduciary, 
so that the ownership of guarantee object is the creditor as the recipient of the Fiduciary.  
The phrase “on trust” means that the surrender of Fiduciary Guarantee believes that the 
transfer of his ownership rights does not make the creditor the real owner of the guarantee 
object but he believes that he will get the object back as soon as the debt is completely 
repaid.   As for the phrase “remains in the control of the owner of the object” is similar to 
Costitutum possesorium meaning that the transfer of ownership is made with a promise from 
the collateral giver.  The juridical property rights is in the creditor as the receiver of fiduciary 
while the economic rights of the property is in the debtor as the giver of Fiduciary.8

5  Martin Roestamy , Hukum Jaminan Fidusia, UNIDA Press  Pg.12
6  Muchtar Kusumaatmaja, Konsep-konsep Hukum dalm Pembangunan, Publisher Alumni Bandung, 2002 Pg.5
7  J.Satrio, Hukum Jaminan Hak Jaminan Kebendaan, Publisher Citra Aditya Bakti, Bandung 2002
8  ibid
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It appears from the explanation above that Fiduciary is an Accesoir agreement between 
the debtor and the creditor which contains the submission on trust of property rights of 
moving object belonging to the debtor to the creditor but the debtor still has control over the 
object.   Then, the transfer is done as a Costitutum possesorium meaning that it is done with 
the promise that the control over the object is still in the giver of fiduciary as the object is 
needed in the activity of the fiduciary giver.  Therefore, it can be said that in the submission 
of fiduciary guarantee object, there is an agreement about two activities at a time.  In these 
activities, the debtor, on trust, transfers an ownership of an object to the creditor as the 
receiver of fiduciary and at the same time the creditor, also on trust, lends the object to the 
debtor so that the debtor can use the object.9

Guarantee has a very important function in the economy. This is because in granting loan 
from a financial institution (bank or non bank), the existence of a guarantee is required, to 
be met by the debtor when they want to get a loan/additional capital, in the form of credits 
for either long term or short term.10  That way, there will be a guarantee when a credit is 
to be granted by a financial institution.  In guarantee law, there are general and specific 
guarantee.  General guarantee is the guarantee arising from legislation, while specific 
guarantee arises from either a material agreement or an individual agreement.  Specific 
agreement is accessorial to the main agreement meaning that this specific agreement is an 
additional agreement that occurs because there is a credit agreement.  With the existence 
of general guarantee, the guarantee law provides protection to the creditor in the form of 
general guarantee that the debt will be fully repaid.  However, in order to provide a sense 
of security and legal certainty to all parties, in practice, a guarantee agreement either in the 
form of material agreement or personal agreement, is often made.11  For a debtor, a good 
form of guarantee is the one which will not ruin daily activities while for a creditor, a good 
form of guarantee is the one that gives a sense of security and legal certainty that ensures that 
the given credit can be obtained back on time.  Currently, the  guarantees institution most 
frequently implemented in credit agreements is fiduciary guarantee which is used when the 
object of the guarantee is movable object. 

Based on Article 504 of Indonesian Civil Code, objects are divided into 2 (two) types, 
namely mobile and immobile object.  Immobile object is regulated in Article 506-508 and 
mobile object is regulated in Article 509-518 of the Indonesian Civil Code.  An object is 
classified as immobile (“onroerend”) because of three aspects, namely nature, purpose of 
its use, and determination of law.  An object that is immobile because its nature is land 
with everything that is, directly or indirectly by the act of nature or human, attached to 
it.   Another type of immobile object is the one determined by law.  On the other hand, an 
object is considered as mobile object because of its nature and because it is defined by law.   
An object that is mobile because its nature is an object that is not attached to land or not 
intended to follow land or building.  The example of tangible immobile object is furniture.  
In addition, there is intangible immobile object which is determined by law.  Belong to this 
type of object are vruchtgebruik (usufruct) of a mobile object, lijfrenten (annuity), letters 
of share of trading company, state obligation letters, intellectual property rights including 
copyright, brand right,  patents, and others.11  In Article 11 Law Number 42 Year 1999 on 
Fiduciary, it is explained that the fiduciary agreement by using notarial deed alone is not 
enough, but it should be registered. In this case, the registration should be done at Fiduciary 

9  Ibid Pg. 51
10  Jatmiko Winarno, Implementasi Jaminan Fidusia dalam Pemberian Kredit di Indonesia, The Independent 

Journal Of The Faculty Of Law, ISSN:2338-7777,  Pg. 44. 
11  Subekti, Pokok-pokok Hukum Perdata, Jakarta, 2005, Pg. 61-62.
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Registration Office, Ministry of Law and Human Rights12  In advance registration of an 
object at Fiduciary Registration Office is useful to make the object registered so that when 
there is one who controls it, he will be considered as the owner of the object.13  

B. COPYRIGHT REGULATION IN INDONESIA 
Copyright was first regulated in Auteurswet 1912 Staatsblad Number 600. At the 2nd 
Indonesia Culture Congress in October 1951 in Bandung, the use of the term “author rights” 
was questioned as it was perceived to narrow down the meaning of copyright. In Staatsblad 
Auteurswet 1912 Number 600, the term Auteursrechts was used.  This term was adapted 
from the Dutch word meaning the rights of author. The term is so narrow because it correlates 
with writing only, whereas the term “copyright” has wider meaning than just right of author.  
The word “copyright” is more related to inner capacity (thought) to create something new, 
especially in the field of arts.14  Therefore, the Congress decided to replace the term “author 
rights”  with the term “copyright”.  The term “copyright” is then used other legislations 
made thereafter as the two terms have a very widely different meaning.15 

The term copyright was first introduced in Berne Convention signed in the International 
Convention for the Protection of Literary and Artistic Work which was held in 1886 in Berne, 
Switzerland. This Convention has been revised several times in Berlin (1908), Rome (1928), 
Brussels (1967), and in Paris (1971). In Berne Convention, the definition of Copyright is 
elaborated not only in a single article but also in Article 2, 3, 11, and 13.  This elaboration 
was then adapted in Article 2 and 10 of Auteurswet 1912 in which it was stated that:  

Copyright is the right of the creator or rights of who gets those rights, on the results of 
his work in the field of knowledge, literature and the arts, to announce and multiply with 
bearing in mind such limitations as determined by law.  

L.J. Taylor stated that copyright protects an expression of idea and the idea that has not been 
realized is not protected yet. It is clear from this statement that copyright is given only to an 
idea that has been poured into a work, not just a mere idea.16  In general, the formation of 
legislation in the field of copyright in Indonesia is based on the ratification of international 
treaties in the field of copyright including Berne Convention on the Protection of Literary 
and Artistic Works (1886), the Universal Copyright Convention (1955), Rome Convention 
(1961), the Geneva Convention (1967), and Trade Related Aspects on Intellectual Property 
Rights (TRIPs, 1994).17  This means that Indonesia should make or impose laws particularly 
on intellectual property rights in accordance with the conventions the country has ratified.  
The protection given by the government to the works and their creators is not only perceived 
as an honor or appreciation for one’s work in the field of science, art, and literature, but it 
is also intended to arouse greater spirit of interests in creating new creations in the field of 
science, art, and literature.18 

After independence, the first copyright law was Law Number 6 Year 1982 on Copyright. 
This law was amended into Law Number 7 Year 1987. In 1997, Law Number 12 Year 1997 

12  Ketut Marita Widyasari Puspita, I Gusti Ayu Puspawati and Marwanto, The implementation of a Binding 
Fiduciary Guarantee In Banking Credit Business Law Journal, law faculty Udayana University, Volume 02, 
number 01, 2, 2014.

13  Munir Fuadi, Jaminan Fidusia, Citra Aditya Bakti, Bandung, 2000, Pg. 74.  
14  Kamus Besar Indonesia Dictionary, Balai Pustaka, Jakarta, 1988.
15  Eddy Damian, Hak Kekayaan Intelektual Suatu Pengantar, Alumni, Bandung, Pg. 112.
16  Ibid Pg.573
17  Supra no.24 Pg. 137
18  Supra no. 14. 
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was made.  In 2002, Law Number 19 Year 2002 on copyright was made.  Then, the latest one 
was Law Number 28 Year 2014 on Copyright. 

In Article 1 Law Number 28 Year 2014, it is stated that Copyright is the exclusive right of 
the creator that arises automatically based on the declarative principle  after an invention 
is embodied in a tangible form without prejudice to the restrictions in accordance with the 
provisions of legislation.  

According to Hutauruk, there are two important elements contained in the definition of 
copyright as stated in Indonesian copyright law (UUHC Indonesia), namely:19

 1.  The rights can be transferred to another party.
2.  Moral rights in any circumstances, and in any ways, however, cannot be abandoned; yet 

creator can announce his work, set the title, include his actual name or pseudonym, and 
maintain the integrity of the story. 

The movable or transferable right is a proof that copyright is a material right. This definition 
of copyright also indicates that copyright which is part of intellectual property rights is an 
intangible (immaterial) object.20  As part of intellectual property rights, copyright has the 
widest scope of protected object as it covers science, art, and literature, as well as computer 
programs.  The development of creative economy which becomes one of the mainstays 
in Indonesia and other countries and fast advancement of information and communication 
technologies requires the renewal of copyright laws.  As a response to this, the government 
made Law Number 28 Year 2014 on Copyright covering the protection and development 
of creative economy.  It is expected, therefore, that the contribution of copyright sector and 
related rights to the economy of this country can be optimized.20 

Indonesia is a country with diverse ethnic groups, cultures, and religions and abundant wealth 
in science, arts, and literature.  As a national potential, all these wealth require adequate 
protection over intellectual properties particularly the creations which were born from these 
wealth.21 Fast advancement in recording, telecommunication,  and digital information 
technology in the last decades requires the adequate protection for creators or owners of the 
rights without setting people interests aside.  Good and serious handling on these matters 
will result in the availability of good management system and the good credibility of this 
country will be maintained in the international level.22

In Law Number 28 Year 2014 on Copyright,  it is explained that the copyright as referred 
to in Letter a of Article 3 is an exclusive right consisting of moral and economic rights.  
Exclusive rights are the ones reserved only for the creator so that no other party can benefit 
from those rights without any permission from the creator.  From this definition, it can be 
concluded that copyright is an right of material for a creator or a recipient of rights over a 
work or creation in science, art, and literature.22 A moral right contained in a copyright is 
attached permanently to the creator. This right allows the creator to keep or not to keep his 
name on the copy of his work with respect to the use of his creation by public, use his alias 
or pseudonym, change the creation in accordance with appropriateness prevailing in society; 
change the title and subtitle of his creation, and defend his rights in the event where there 

19  M.Hutahuruk, Peraturan Hak Cipta Nasional, Erlanga , Jakarta, 1982, Pg.11
20  RI law No. 28 by 2014, copyright 2014 General Explanation No. 266
21  KemenkumHAM, Discussion of the Bill on Copyright, http://www.djpp.kemenkumham.go.id/ 

pembahasan-ruu/64-rancangan-undang-undang/2112-rancangan-undang-undang-tentang-hakcipta.html, 
17 November 2015. 36 Id. 37,  the socialization Act No. 28 by 2014 about copyright on the campus of 
Gadjah Mada University, The Copyright Act is the latest Against Climate Law business in Indonesia, 
http://lppm.ugm.ac.id/2014/11/sosialisasi-uu-no-28-tahun-2014-tentang-hak-cipta-dikampus- ugm/, l 9 
November 2015. 

22  OK Saidin, Aspek Hukum Kekayaan Intelektual, Rajawali Pers Jakarta , 2010, Pg. 58
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are distortion, mutilation, modification of his creation or any incident which harm his honor 
or reputation.23 

DISCUSSION

A. The Implementation of the Development of Intellectual Property Right in the Field 
of Musical Work and Song Copyright as a Fiduciary Guarantee Object to be Used 
as Collateral to Obtain Bank Credit in Indonesia 
The involvement of the state to protect intellectual property right (IPR) of its citizens is 
possible because, although IPR is basically an instrument to appreciate the work resulted 
from the process of thinking by humans wherever they come from, in its development, 
besides providing economic benefit to its holder, IPR also brings considerable amount of 
profit to the country through taxes taken from IPR holders and employments created through 
the properties of IPR holders.24

Protection of creations is strongly connected with the dominance of natural law thinking that 
places emphasis on human factors and the use of common sense as known in the civil law 
system used in Indonesia.25

Universal recognition on the protection of intellectual property right is also regulated in 
Article 27 of Declaration of Human Right.26  It is stated in the provisions of Article 27 of 
this declaration that every human being has the right to obtain protection, as the creator, for 
moral and material obtained from scientific, artistic, and literary creations.    This means 
there is a natural right as a result of his intellectual and therefore, its ownership should be 
acknowledged.  If this rationale is analogically applied to copyright, then that theory is the 
basis for the production of intellectual creation.27

The copyright of musical and song works is an exclusive right of the creator or copyright 
holder to announce or reproduce his creation.  This exclusive right arises automatically upon 
a creation is created without restrictions according to the prevailing legislation.28   Protection 
of musical and song work copyright is not given to idea because a creation shall have a form 
and be specific, personal and have authenticity as a creation which is created based on 
capability, creativity, or expertise so that a creation can be seen, read, or heard. 

As art work, musical and song creations are as important as other works in intellectual 
property right particularly in copyright line.  As the development of musical and song 
business is very rapid, it is considerably appropriate to consider the right arises along with 
the creation of this type of works as an exclusive property right.  This is given as the utmost 
level of appreciation in the form of recognition which can be economic.  The holder of this 
property right can then obtain their economic and moral rights.  The economic right is in 
the form of copyright that can be used as collateral or guarantee for the bank with which 
musicians and/or song writers can develop their music or song businesses.   

23  RI law No. 28 Year 2014, copyright LNRI 2014 No No.266, Section 4.
24  Adi Sulistiyono, Eksistensi dan Penyelesaian Sengketa HaKI, eleven Maret University Pres,2008 pp. 15
25  Saptjipto Raharjo, 2004 , Ilmu Hukum, Alumni of Bandung, pp. 289 see also Eddy Damian 2004, copyright 

law: UUHC No. 19 of 2002, Alumni,Bandung, pp.17
26  Muhamad Djumhana & D. Djubaedah, Hak Milik Intelektual(sejarah Teory dan Praktiknya di Indonesia)), the 

image of Aditya Bakti, Bandung, pp. 20 
27  Badingkan with Eddy Damian. Op.cit. pp.28
28  Registration creation instead of merupakam a must for the creator or rights holder of ipta, and incidence of 

oerlindungan a creation started since creation or intangible and not because of the registration, this means a 
creation of good mapoun not listed listed remain protected. 
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The principles of the law of treaties are related to copyright which can be used as guarantee.  
Fiduciary is a freedom to make contract known as pacta sunt servanda29, with a good faith. 
According to Subekti “agreement is an event when one promises to someone else, or when 
two people promise to each other to do something.30 The imposition of a fiduciary must 
be based upon the treaty made by the creator or copyright holder with a lender on the basis 
of freedom of contracts. The agreement made by the parties is binding because it must 
be adhered to (pacta sun servanda). Furthermore, both parties (the creators or copyright 
holders with the lender) must have good faith, in the sense of carrying out the agreement in 
accordance with what has been agreed upon.

If the ownership is in the form of copyright, then the object within which there is a copyright 
can be held by the copyright holder or its creator.  However, the ownership right in fiduciary 
and copyright is different.  Ownership right in fiduciary can be proven with related letters 
while the object is still held by debtor.  Meanwhile, the term redirect in copyright does not 
mean redirection of copyright to be made as “trust” guarantee but it merely means “redirected.31

Recognition of copyright of musical and song work as an object the imposition of fiduciary 
cannot be taken away from the theory of natural laws that respects and appreciates every 
one’s intellectual work. The appreciation is given because the creation is an intellectual 
property containing economical value so that it can be used as object of the guarantee. Thus, 
the creator has the right to impose his work with debt.  Other parties who has no relation 
with the ownership of that copyright (except the party that has license or transfer of right 
from the creator), cannot use it as a Fiduciary guarantee.

The process of fiduciary guarantee deed registration is regulated in Article 11 to 18 of Law 
Number 42 Year 1999 on Fiduciary Guarantee and Government Regulation Number 86 Year 
2000 on Fiduciary Guarantee Registration Ordinance and the Cost of Fiduciary Guarantee 
Deed Making.  The regulation consists of 4 chapters and 14 articles and regulates fiduciary 
registration procedures, certificate reparation procedures, certificate amendment, registration 
cancellation, and certificate replacement.32 

The purpose of registration is meeting the publicity principle33 to allow public to have access 
to the information and know the presence and state of an object as a fiduciary guarantee. In 
addition, registration also aims to provide assurance to other creditors about objects imposed 
with Fiduciary Guarantee.34 Regulations that make fiduciary guarantee deed registration 
compulsory are aimed at35:
a. Giving legal certainty to the parties concerned;
b. Giving the right of precedence (preference) to the recipient of the fiduciary before 

other creditors. This is done as fiduciary guarantee entitles fiduciary guarantee recipient 
the right to have control over the object of fiduciary guarantee on trust (explanation 
the Government Regulation Number 86 Year 2000 Fiduciary Guarantee Registration 
Ordinance and the Cost of Fiduciary Guarantee Deed Making); and

29  Pacta Sunt Servanda is: the principle of legal certainty in the agreement, that the parties to the Treaty have legal 
certainty and therefore in protect by law, so the dispute she was in agreement, then the judges with its decision 
can force so that parties who violate it exercise and kewajiabnya agreement. 

30  Subekti, Hukum Perjanjian, the mold XVI jakarta the PT. Intermasa in 1996. pp. 1
31  Copyright can be switched or routed mapun, in whole in part because inheritance (a), (b) grants. (3) a will. (4) 

a written perjianian or (e) other reasons allowed by the legislation.
32  Andi prajitno, Hukum Fidusia relationships, (Bayumedia Publishing, 2009, Malang), pp. 188.
33  the principle of publicity i.e. the principle that requires that licensed its rights dependent on the local land 

Office (article 13 UUHT).
34  Martin Roestamy op.cit pp.93
35  ibid
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c. Meeting publicity principle as with this registration it is expected that the debtor 
party, particularly the one with no good faith, can no longer conduct fraud against the 
creditors or prospective creditors by remaking the object as another fiduciary guarantee 
object or even by selling the object of fiduciary guarantee without any consent from 
the original creditor.36 With this registration, Law of Fiduciary Guarantee meets the 
principle of publicity which is one of the main principles of material right legislation. 
This requirement is made to ensure that the guarantee object really belongs to the debtor 
so that other parties having intention to claim the object will know the status of the 
object from this publicity.37

Registration is done to meet the preference principle of Fiduciary Guarantee Law which 
gives a main position to creditor whose credit worth being paid first.  This is done to meet 
the principle of material law to give protection to the party with good faith and to create 
material right over an object following that object anywhere and in any hand of anyone the 
object is positioned.  This is in accordance with the principle of the rights of the following 
objects (droit de suite).38

Fiduciary in the form of copyright can be registered.  Yet, the problem is how to identify 
it.  Tangible object is easy to identify as its type and specification can be listed in detail.  
Qualification of a copyright which is registered to the Directorate General of Intellectual 
Property Rights can be done but not for the copyright which is not registered.  

In case there are changes in details listed Fiduciary Guarantee certificate, the recipient 
of fiduciary is obliged to submit a request for registration of the changes to the office of 
fiduciary registration.  On the date of request submission, the office will accept the request 
and take record of the changes in Fiduciary Log Book, and issue a statement of change 
which becomes the inseparable part of Fiduciary Guarantee Certificate.  

However, it is still not clear whether the changes in fiduciary guarantee certificate are related 
to the object of fiduciary guarantee or to the fiduciary guarantee certificate.  This unclear 
regulation indicates the need for improvement of through legal development in order to 
achieve legal certainty in accordance with the legal theory.  If this is connected to fiduciary 
for a copyright, it could be a change in the holder of copyright because, for example, there is 
a license over the copyright.  This will also lead to changes in fiduciary guarantee certificate 
(change in clauses of the agreement) because the giver of fiduciary (holder of copyright) 
also changes.  

Transfer of fiduciary guarantee is mentioned in Article 19 to 24 in Fiduciary Guarantee 
Law (FGL).  Transfer of right over credit which is guaranteed with fiduciary results in 
legal transfer of all right and obligations of fiduciary receiver to new creditor.  Transfer of 
fiduciary shall be registered by new creditor to Fiduciary Registration Office. This provision 
can also be applied to copyright fiduciary as a result of, for example, change of copyright 
holder as regulated in FGL.  Fiduciary guarantee follows the material which is the object of 
fiduciary in whomever hand the material is except for stock material.  The giver of fiduciary 
can use stock material as object of fiduciary by using the procedures commonly used in 
trading business.  This provision is not valid when there is a default by debtor to the third 
party.56  This provision also applies for a fiduciary guarantee in form of copyright because, 
as a material, copyright has a droit de suit characteristic meaning that the copyright holder 
follows the material in whoever hand the copyright attached to the material is.  

36  Munir Fuady, Jaminan Fidusia, op.cit pp.40
37  ibid
38  Martin Roestamy, Hukum Jaminan Fidusia,  op.cit. pp. 94.
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When it is connected to copyright as a fiduciary guarantee, the transferred fiduciary guarantee 
object must be replaced with an object of similar level and the using, combining, mixing, 
and transferring an object or a result of an object which is used as a fiduciary guarantee 
object is not easy to apply as copyright is an intangible material and a whole entity.  This 
means that a copyright is attached to a whole creation although the material is divided.  

Other provisions changed in this latest copyright law stress more on the implementation 
of crime by accusation for criminal charge and responsibility of the administrator when a 
violation occurs.  In addition, with regard to the Minister authority to nullify any recorded 
creation, this nullification can only be done when the creation violates religious norms, 
decency norms, public order, state defense and security, and prevailing legislation.  In this 
latest copyright law, it is also regulated that creator, copyright holder, and related right holder, 
become the members of Collective Management Institution which functions to collect and 
manage the economic right.  For this purpose, the creator and related right holder is obliged 
to submit a request for operational permit to the Ministry.  This law also renews the use of 
copyright and related right in multimedia to response the advancement in information and 
communication technology.  

In this latest copyright law, mobile intangible object which can be used as object of fiduciary 
guarantee is discussed.  In Article 16 Law Number 28 Year 2014 on Copyright, it is stated 
in Paragraph 3 that “Copyright may be used as an object of fiduciary” , and in Paragraph 4 
that “The provisions of the Copyright as an object of fiduciary referred to in paragraph (3) 
shall be implemented in accordance with the provisions of the legislation”.  This legislation 
surely gives legal certainty to holders of copyrights to use their creations as guarantee.  This 
legislation also creates synchronization between Law of Fiduciary Guarantee and Law of 
Copyright.   

According to Law Number 28 Year 2014 on Copyright, the implementation of the making of 
a copyright as a fiduciary guarantee object should be done by referring to the provisions of 
the legislation. However, the legislation about this matter is still unclear as in the explanation 
section of this law it is not mentioned clearly as to what legislation to be used to implement 
the use of copyright as fiduciary guarantee which is surely related to Law of Fiduciary 
Guarantee.  In a systematic interpretation, the implementation of copyright as a fiduciary 
guarantee will meet the requirements and refer back to Law of Fiduciary Guarantee.  Terms 
and conditions and legitimacy for an object to be used as an object of fiduciary guarantee 
must be in line with Law of Fiduciary Guarantee.  

Fiduciary law requires that each object that will be used as fiduciary guarantee to be registered 
to Fiduciary Registration Office. A copyright which will be used as a fiduciary guarantee 
must have already been registered at the Directorate General of Intellectual Property before 
it is registered to Fiduciary Registration Office. This registration is required to make the 
holder of fiduciary have the right of precedence.  In addition, registration is also important 
as when a default occurs, registration can be used as a proof that the giver of fiduciary is the 
copyright holder and the implementation of execution to the economic value of copyright 
can be done through a parate executie institution.  

Copyright can be used as one of the objects of the fiduciary guarantee. This is possible as 
copyright has an exclusive right, namely an economic right, which is owned by the copyright 
holder/creator. The economic right of a creation means that the creation has economic value. 
The economic value obtained by the creator or the copyright holder is in the utilization of 
economic right over the objects of his creation. The utilization of the economic right of 
the object gives the copyright holder, for example, a return or royalty if there is a contract/
license agreement.  Therefore, the creator or the holder of copyright is the party who has the 
right to make his creation a guarantee. 
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An object that can be used as a fiduciary guarantee, of course, must have a value that can be 
measured as collateral for the repayment of the debt of a debtor.  In term of copyright as an 
object of fiduciary guarantee, it is not easy to measure the value of it as copyright is a property 
right of a creation.  Therefore, an appraisal from the third institution is required. Collective 
Management Institution (CMI) is an agency that can provide appraisal/assessment of the 
economic value of the copyright. In Indonesia, there are some CMIs including Karya Cipta 
Indonesia (KCI), Royalti Anugerah Indonesia (RAI), and Wahana Musik Indonesia (WAMI). 
These CMIs collect royalties from users of copyright works of musicians or singers joining 
the institutions.  Users of copyrighted works vary from TV stations, karaoke, malls, cafes, 
and restaurants. CMI can function as a reference data provider for appraisal institution to 
perform appraisal of royalty for the creator/copyright holder.  

One way to calculate the economic value of a copyrighted song, for example, is by assessing 
how frequent the song is played or performed.  Based on this, the song creator or the 
copyright holder of the song will get rewarded or his royalty paid when there is a license 
agreement. Currently, CMIs run their business individually with their own standards.  This 
practice makes the amount of royalty received by creators or copyright holders vary and 
no transparency in royalty management as no audit is done to these CMIs.  In order to 
improve this condition, an institution with a higher status is required and for this purpose, 
the National Collective Management Institutions (NCMI) is established.  

NCMI which is established under the Directorate General of Intellectual Property Rights, 
Ministry of Justice and Human Rights will be in charge of regulating the incomes of artists 
whose works are used commercially. But NCMI is not currently working to its full potential 
as there are many things which are yet organized properly.  For example, the problem about 
how much royalty the creators, singers, producers, and all other parties involved in this 
business can get is not yet settled.  With this royalty matter, NCMI is required to guarantee 
the welfare of the musicians without making this compulsory royalty payment a big burden 
for users of the works of Indonesian talented musicians and artists.  Therefore, the function 
of the CMI and the cooperation between CMI and NCMI as royalty collector and distributor 
should run well. Other institutions that can provide data about the economic value of 
copyright are publishers, labels, and research media.  

B.	 The	 process	 of	 execution	 of	 musical	 and	 song	 work	 copyright	 in	 the	 fiduciary	
guarantee	when	the	debtor	commits	a	default	or	fails	to	fulfill	his	obligations	
It is mentioned in Fiduciary Law (FL) that ways to execute fiduciary guarantee objects 
include public auction and direct sales. Results of the auction and direct sale are used to 
repay the debt of the debtor in accordance with the agreement as stipulated in Article 29 FL. 
Furthermore, when the object of the guarantee is intangible moving object such as object of 
stock trading, the object can be sold in a stock market 

Execution of copyright material is different from that of material right such as ownership 
of car, motorcycle, or material right over stock whose execution can be done in a way as 
mentioned in FL. The mean of execution of copyright is not clearly explained in legislations.  
Copyright cannot be sold in public auction or stock market. 

With regard to transfer of economic rights in a copyright, it is stated in Article 16 FL that 
copyright can be transferred in whole or part, by: 
a. Inheritance;
b. Grant;
c. Endowments;
d. Wills;
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e. Written agreement; or
f. Other reasons which are justified in accordance with the provisions of legislation

As mentioned earlier that copyright cannot be confiscated because it is attached to the 
copyright holder. This means the law protects the one’s ownership in accordance with the 
natural law theory. In addition, copyright protection is not determined upon the object but 
rather upon the copyright of the object. Consequently, as recognition of human right, the 
execution cannot be done on copyright.  It can be done only on the economic value of 
copyright or the sales of the economic value of the object which is used as a fiduciary object.  
This execution shall be done on the consent of fiduciary receiver in a public auction allowing 
fiduciary receiver to get repayment of his amount receivable from the sales result or direct 
sales as agreed by the giver and receiver of fiduciary so that the highest price benefiting both 
parties can be obtained.  This provision is closely related to efforts to give goodness and 
happiness as explained by Thomas Aquanas.  This way, legislation functions as a facility for 
realizing welfare for all people (welfare state). 

The above provisions it can be said that the most appropriate way to execute the copyright 
as a fiduciary guarantee when the debtor commits a default and fails to fulfill his obligations 
is through a written transfer in the form of notary deed.  Furthermore, the notary deed which 
is agreed by both debtor and creditor is recorded/registered and published at Directorate 
General of Intellectual Property Right.  The submission request for this registration is 
made in Bahasa Indonesia and is charged with administrative cost.  This registration is 
mandatory as copyright is an exclusive right of the creator arising automatically based on 
the declarative principle after an invention is embodied in a tangible form without prejudice 
to the restrictions in accordance with the provisions of the legislation

CONCLUSION
1. Copyright can be imposed with guarantee in the form of fiduciary as regulated in Law 

Number 42 Year 1999 on Fiduciary.  However, the fiduciary is not imposed on the object 
to which the copyright attached but on the economic value attached to copyright.  This 
copyright must be registered at Directorate General of Intellectual Property Right before it 
can be used as a guarantee.  This registration is mandatory and it is proof that the fiduciary 
giver is the holder of the copyright.  Yet, some provisions in FL are not easy to be imposed 
to copyright as a fiduciary guarantee.  In the latest copyright law, namely Law Number 
28 Year 2014 on Copyright, it is clearly stated that a copyright can be used as a fiduciary 
guarantee.  Therefore, the legal requirements that should be met by a copyright in order 
to make it as a fiduciary guarantee object refer to Law of Fiduciary.  As an intellectual 
right, copyright has exclusive rights, namely moral and economic rights which belong to 
a material guarantee.  As a material guarantee, copyright requires an appraisal/assessment 
and assessing the economic value of a copyright is not as easy as assessing that of a tangible 
moving object.  The economic value that can be used a guarantee is the value of utilization 
the economic right of the created object.  That economic utilization can be seen from the 
reward obtained from the utilization of the object or from the royalty.  A CMI is required 
in order to conduct a copyright appraisal. CMI is an institution that can do the economic 
appraisal of a copyright.  In Law Number 28 Year 2014 on Copyright, provisions of the 
use of copyright as fiduciary guarantee are listed.  However, more specific regulations, 
such as the implementation regulation to support the law regulating the use of copyright as 
fiduciary guarantee, are required.  These implementation regulations are needed to clarify 
the implementation of copyright as fiduciary guarantee particularly to perform a copyright 
appraisal for a clear legal certainty.  In addition, legal counseling needs to be given to bank 
and non-bank financial institutions so that they have understanding about providing bank 
loan with copyright as collateral as a way to get Law Number 28 Year 2014 on Copyright be 
implemented and bring benefits to the people.  
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2. The process of execution of musical and song work copyright in fiduciary guarantee can 
be done in stock market as regulated in FL. Instead, the execution can be done through the 
process of patent right transfer based on a written agreement which is expressed in Notary 
Deed and registered at Directorate General of Intellectual Property Right, and charged with 
an administrative fee.  Creditor can get repayment for his amount receivable from the results 
of the utilization of economic right.  
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A MODEL OF LAW IN HEALTH CARE FRAUD PREVENTION

Dara Pustika Sukma
Universitas Sebelas Maret

CHAPTER I

INTRODUCTION

A. RESEARCH BACKGROUND
Health is a very important mechanism for human as we know that health is something that is 
very valuable to us. As a proof, there are many patients treated in the hospital each day but 
there are still many people who choose to keep their illness to themselves rather than to seek 
treatment in the hospital. The latter case is caused by many factors such as the incapability 
to afford for healthcare that will cost a lot of money. 

Article 1 Item 1 Law No.36 of 2009 pronounces “health” is the healthy condition of 
the physical, mental, spiritual and social state that make possible for individual to have 
a productive life socially and economically. Therefore, each individual, families and 
community have the right to obtain protection for their health, and the State is responsible 
to regulate in order to fulfill the right to live a healthy life for its citizen including the poor 
and the have-nots.1

Awareness upon the importance of social security protection is developing in accordance 
to the alteration of the 1945 Constitution articles 34 paragraph (2),in which it is stated that 
the State develops Social Security System for every Indonesian citizens. The inclusion of 
Social Security System in the alteration of 1945 Constitution resulted in SJSN Law Act 2as 
a significant proof that the government and those who are involved in the law-making are 
committed to realize asocial prosperity for all citizens. In essence, SJSN (National Social 
Security System), as one of social protection forms, aims to guarantee its citizens to be able 
to fulfill their basic, proper life. As for the poor citizen and the have-nots, the government 
has Jamkesmas—Jaminan Kesehatan Masyarakat or Community Health Insurance a social 
aid for a health services program in which it is funded and paid by the state. 

Implementation of the program Jamkesmas follows the principles as set out in the Social 
Security Act, which is administered nationwide, nonprofit, portability, transparent, efficient 
and effective. Implementation of JAMKESMAS program is an effort to maintain the 
continuity of health services for the poor and not capable, it is a transitional period until the 
handing over to the Social Health Care Security Agency (hereinafter abbreviated as BPJS) 
according to the SJSN Law. 

The foundation of law rooted in the regulation in order to build a solid foundation for the 
implementation of the constitutional Social Security System and the Social Security Agency 
is as follows:
1. Pancasila, article 53

2. Opening Act of 1945 Costitution paragraph 44

1 Act No. 36 of 2009 on Health Article 1 paragraph 1
2 SJSN Law Act
3 Pancasila, article 5: “Social justice for all the people of Indonesia”
4 Opening act of 1945 Constitution Paragraph 4, "Then instead of it to form a government of Indonesia that 

protect the entire Indonesian nation and the entire homeland of Indonesia and to promote the general welfare, 
the intellectual life of the nation ....”
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3. 1945 Constitution Article 28 H paragraph (1) and (3)5.
4. 1945 Constitution Article 34 paragraph (1), (2) and (3)6

5. SJSN Law in Article 5 paragraph (1)7

6. Article 60 BPJS Law in the statement that Social Health Security Agency (BPJS) starts 
to implement the social health security program on January 1st 2014. 

In the general terms, of insurance can be found in the provisions of Article 246 of the Code 
of Commerce (KUH Dagang) and Article 1 (1) of Law No. 2 of 1992 on Insurance Business 
which basically states that insurance is an agreement between Penangggung (insurer) and 
Tertanggung (the insured) upon future collateral risk. It is a business that relies heavily on 
the principle of trust between the insurance company (insurer) with the policyholder (the 
insured), in which the insurance company will pay the amount of the benefit (insured) to 
policyholders based on what is written in the insurance policy and to the policy holder is 
obliged to pay an insurance premium to the insurance company. In this case the policyholder 
bestows any damages that may be sustained in the future to insurance companies and believe 
that the insurance company will pay the damages. While the insurance company believes 
that policyholders will not cheat. Along with the rapid development of insurance business 
shows an increasing public awareness of the importance of the protection of health and 
life. In addition, another goal to apply for an insurance policy is to protect the future heir 
when it lost its main breadwinner. On the other hand the development of the insurance 
business is the practice followed by the emergence of fraud or in the insurance business 
known as Insurance Fraud. The desire for maximum profit is one of the factors that drive 
the increasing rate of Insurance Fraud.

Based on this issue, a great concern emerges that the state’s loss are expected to increase but 
the evidence is hard to come by. Without any prevention, this fraud will be the work culture 
of the health personnel and hospital managers.

Potential fraud may occur between the three Parties interacting, namely:
1. Guarantor/Operator (Social Health Care Security Agency or BPJS)
2. Provider (Hospitals, clinics) and
3. The participants of JKN, JaminanKesehatanNasional (National Health Insurance).

Deliberate attempt to make mistakes, or give misinformation from the person / institution 
that they knew it was wrong, and might produce a number of illegal advantage from 
individuals, institutions know the other party (National Health Care antifraud of America / 
NHCAA) is an effort and action to make mistakes or fraud deliberately, to obtain advantages 
or benefits that are not legal to deceive another person or other party, causing the loss of 
others. Fraud can be interpreted as an attempt of cheating to gain financial benefits. There 
are some elements in Fraud:8

a. Offender Element: is a person or institution that deliberately makes a mistake that 
should not be done.

5 Constitution of 1945, Article 28 H paragraph (1) and (3) states that every person has the right to live physical 
and spiritual prosperity, reside, and get a good environment and healthy and receive medical care. Everyone is 
entitled to social security that allows development of his or her self as a dignified human being.

6 Constitution of 1945, Article 34 paragraph (1), paragraph (2) and (3) which states that the poor and abandoned 
children reared by the state. The state develops a social security system for all citizens and empowers the weak 
and incapableaccordance with human dignity. The State is responsible for the provision of the decency of health 
care facilities and public service facilities.

7 Social Security Law in Article 5 (1) explained that "Social Security Agency should be established by law.
8 http://www.kompasiana.com/moertjahjo58/mengenal-potensi-fraud-pada-program-jaminan-kesehatan-

nasional-jkn_54f433557455137e2b6c8a49diaksestanggal 1 Juli 2016 Pukul 11.00 WIB
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b. Motive or Intention Element: the act of fraud was committed intentionally by the motive 
or intent to gain advantage or benefit for oneself or other party.

c. Error Fact Element: concrete evidences or facts on the error committed by the offender 
and they admit to it. 

d. Loss Element: the amount of losses suffered by the other party as a result of the illegal 
act committed by the offender. In general, acts of fraud occur when the circumstances 
provide opportunities for offenders to commit fraud.

The background conditions that allow perpetrators commit fraud are as follows:
a.  Obscurity of the work procedures or work rules making it possible for the actors to 

improvise as a commentary on the work procedures, thereby allowing perpetrators to 
commit fraud.

b.  Obscurity on the authority possessed by the offender or their dual position, so that it is 
possible for the concerned action with covert fraud.

c.  Weak internal control or supervision by a superior that are less stringent of the poor 
work ethics, so that the perpetrators feel free or have the opportunity to conduct fraud 
actions.

Here are examples of fraud cases. Examples of cases will be categorized as possible to occur 
in the operator or the guarantor (BPJS), in the Provider-Provider, and in participants.

1. Examples of Fraud Case Guarantor (organizer)

Fraud in the Guarantor / organizer can be done by: the Management (company policy), 
and the individual personal / employee example made by management, among others 
are:
a. Withhold or postpone the dealing of PBI’s cards (Beneficiaries Contributions) to 

the participants, both new cards and card mutations (change of address / moving 
labor, birth, etc.) even though they had ready to share. This is to delay the service 
utilization or utilization of the bill claim that shrunk by design. Therefore, there 
must be rules of the deadline of paying the premium until the card is given.

b.  Withholding or delaying payments to providers that should have to be paid after 
the claim is verified properly, or capitation of funds that already available in the 
beginning of the month (the concept of prospective payment / pre-paid)

As examples of cases Fraud committed by some individuals or employees of the 
Guarantor, among others:
a. To manipulate the membership data that is not even included as a participant 

guarantee. For example, the case occurs in adopted children or foster children, 
added as biological children so that there will be more participants to be covered.

b. Perform data manipulation bill from the provider, with the goal to get rewards for 
the benefit of their own.

2. Examples of Fraud Cases by Participant:

Manipulates their own data or gives false information in order to be worthy of 
membership of the Beneficiaries Contributions (PBI). Manipulates or forges family’s 
data or in order to become a participant guaranteed. Lend a membership card to another 
person who is not entitled to be misused. Counterfeits card participants to access 
the health care (providers). Fabricate a referral in order to directly access services in 
advanced Provider (hospital). Raising the costs on receipt (for a reimbursement claims), 
if there is no provider in their area.
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B. PROBLEM STATEMENT
Based on the research background stated above, the basic questions that are attempted to be 
answered through this study are:
1. Why fraud practices exist in health care services? 
2. How to optimize the law to prevent fraud in the Social Health Care Security Agency 

(BPJS) services

CHAPTER  II

DISCUSSION 

1. DEFINITION OF FRAUD IN NATIONAL HEALTH INSURANCE
2.1	 Definition	of	Fraud	and	Forgery	in	Health	Insurance

Insurance coverage is, practically, an agreement based on mutual trust between the 
insurer and the insured. Generally, the terms that determine the validity of an insurance 
agreement are set in Article 1320 of the Civil Code and, particularly, have to meet 
several conditions as stated in Article 246 of the Code of Commerce and Article 1 (1) 
of Law No. 2 of 1992 on Insurance Business. The insurer trusts the insured to provide 
all of the information properly and correctly and if there was an accident occurred, the 
insured also trust the insurer to compensate. Mutual trust is the basis of the principles of 
honesty, which is a very important principle in any insurance agreement, thus it should 
be fulfilled by the parties involved in the agreement to avoid insurance fraud.

The principle of honesty, in insurance, is often violated by the desire to obtain any 
benefit or profit through dishones means or fraud committed by the parties involved in 
health insurance business. In a broad sense, Insurance Fraud can be defined as all forms 
of fraud committed by the participants of insurance (Customers, Sales staffs, as well 
as Insurance Companies) in order to benefit themselves. Simple examples of insurance 
fraud include identity forgery such as falsifying one’s age in order to get lower or cheaper 
charge of insurance premium. To strengthen it, forged document is also attached as a 
supporting evidence. Another example is the falsification of circumstances by hiding 
medical history.

The term fraud (in English) or fraude (in Dutch) is often interpreted as a form of 
fraudulence act against the insurer (insurance fraud) and it is already anticipated in 
Article 251 Code of Commerce9, that states:  

“Any false or invalid notices, or any kinds of concealment of circumstances that are 
known by the insured, although it is done based on good intention, of such nature, the 
agreement would not be carried out, or was not carried out based on the same terms, if 
the insured knows all the truth of the circumstances, the insurance would be nullified.”

2.2 The perspective of Law towards Fraud in National Health Insurance 

Criminal act refers to the act or series of acts to which criminal sanction(s) is attached 
to it. Thus, based the term, it only considers the nature of any act occurs in a criminal 
offense. While the characteristics of the party who commits such offenses become 
part of the criminal liability issue. Indonesian criminal law, as well as criminal law 
in countries that follow civil law systems, is the criminal law stemming from the 

9 The Code of Commercial Law.
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legislation. Whether there is a criminal act, it does not depend on whether there are 
people who commit the crime, but it depends on whether there is an interdiction on the 
legislation which is accompanied by criminal penalties of the offense as in the principle 
of legality as defined in Article 1, paragraph 1 of the Criminal Code. One of the essential 
elements that determine a criminal act (offense) as against the law (wederrechtelijkheid) 
is whether it stated firmly in an article of the criminal law, for each act can only be 
punished if such action is against the law (crimen delictum nulla poena Siene poenali 
lege).

In Indonesia, the Criminal Code is still used as the main code of the legislation of 
criminal law. The implication of it is that all legislations that include provisions on 
prohibited acts and criminal penalties must be based on the Criminal Code. Basically, 
the main source of criminal law is the law that specifically regulates certain criminal 
acts. Thus, in the absence of state statutory provisions which specifically regulates 
fraud, the Criminal Code can be used as a source of law.

In relation to the kinds of fraud in insurance, especially health insurance industry as 
explained above, I would describe the fraud based on the acts punishable under the 
criminal law, as follows:

a. Fraud and Forgery Offenses

Fraud is a crime which is directed towards property rights and other rights arising 
from property rights or, in Dutch, it is referred to as “misdrijven tegen de eigendom 
en de daaruit voortloeiende zakelijk rechten”. As defined in Article 378 of the 
Criminal Code, fraud means an act with the motive to gain benefit for oneself or 
others illegally by using false name, false dignity, trickery or deceit that may cause 
others to easily hand over their goods, money or wealth.

Article 381 of the Penal Code states:

“Whoever, by deceit and guile, misleads others to ensure an insurance on the matters 
related to certain amenabilities so that they shoulder the risk, makes agreement 
which would not be made or was not made based on similar terms, if ever they 
know of the actual circumstances, they would be sentenced to prison for maximum 
of one year and four months.”

Thus, Article 381 of the Criminal Code has clearly explained about the legal 
arrangements for criminal act of fraud and scam, as it might be done by health care 
participants or health care service providers to Social Health Care Security Agency 
or BPJS.   

CHAPTER III 
CONCLUSION AND RECOMMENDATION 

CONCLUSION

1. There are several factors that cause fraud to occur, such as: 
∗	 Need, it is the circumstances when the policyholder and/or the insured, before the loss, 

was having financial difficulties. 
∗	 Opportunity, for example causes of loss that cannot be traced or there are loopholes that 

can be exploited by the policyholder and/or the insured to file fictitious claims.  
∗	 Greed can be reflected from the rationalization/attitude that sees acts of fraud as a 

justification and it is in accordance with the code of conduct.
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2. Model laws to prevent fraud in the National Health Insurance are:
∗	 To form a fraud prevention team  against national health insurance fraud in Social Health 

Care Security Agency or BPJS based on the principles of: transparency, accountability, 
responsibility, independence, fairness which consists of internal examination unit, 
medical committee, medical recorder, Coder, and other related elements.

∗	 Administrative sanctions, such as: 
−	 oral warning 
−	 written warning 
−	 instruction to refund losses due to a national health insurance fraud  to the 

disadvantaged party
∗	 In a case when national health insurance fraud is committed by medical personnel, 

administrative sanctions can be followed by practice license revocation. 
∗	 Administrative Sanction does not remove sanction

RECOMMENDATION 

1. Developing prevention systems internally, including revamping its managements and 
developing internal control systems. 

2. Each province should establish a BPJS supervisory board. 
3. Appropriate model of law in the prevention of fraud in BPJS; controlled evaluation so that 

fraud in BPJS can be minimized and eliminated. 
4. There needs to be strict sanctions of fraud in health care service. 
5. For the Guarantor, the BPJS insurance claim has to be realistic or rational; for Provider, 

carrying out good therapeutic procedures or services in accordance to BPJS standards; for 
participants to properly follow the procedures from Guarantor and Provider. 
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ABSTRACT
In the attempt of improving the nation’s competitiveness, the legal politics in Indonesia directs 
the legal development to support the manifestation of sustainable economic growth, to organize 
the economic-related problem, particularly in business world and industrial world, and to 
create the investment certainty, particularly law enforcement and law protection. Therefore, 
economic movement should be supported with government policy in providing foothold and law 
certainty in the attempt of improving economic growth, and in national economic improvement, 
particularly in the term of business licensing both in small-economic society and international 
economic society by providing facility without breaking the enactment of law certainty, in which 
the manifestation of policy is the one realized into policy package gradually.  

The problem statement the writer studied in this research was how the application of legal policy 
in facilitating the business licensing to create investment climate is in Indonesia.   

Legal policy in facilitating Business Licensing to create investment climate poured into 
investment policy had been governed nationally in the provisions of Law, Government Regulation, 
Presidential Decree, Ministry Decision, and other decisions, so that the effect of investment 
activity at regional level could be governed in local legislation, in the form of Local Regulation, 
Governor Decision/Instruction, or the Chairperson of Local Investment Coordination Board 
(BK-PMD)’s decision. In the attempt of improving the nation’s competitiveness, the government 
developed policy package program by leading to the legal development to support the realization 
of sustainable economic growth, to organize the economic-related problems, particularly 
in business world and industrial world, and to create investment certainty, particularly law 
enforcement and law protection to make the investors willing to invest in Indonesia thereby 
creating investment climate.    
Keywords: Legal Policy, Business Licensing, Investment 

INTRODUCTION 

1. BACKGROUND
Indonesia that has prioritized more economic growth than economic even distribution – 
of course pursuing the bright economic performance according to the legal globalization’s 
demand – for 30 years in fact experiences difficult times. Economic crisis encountered since 
1997 has destroyed fundamental components of Indonesian economy, so that the growth 
level in 1998 has been measured with “minus” sign. This condition indicates that entering 
the 21st century, Indonesia has not been ready yet for free trade era.1

Considering the vision of national development in 2005-2025 period “Making Indonesian 
community independent, advanced, just and prosperous with the eight missions launched, 

1  Adi Sulistiyono & muhammad Rustamaji, Hukum Sebagai Panglima, Masmedia Buana Pustaka, East Java, 
2009, hal. 30
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the second of which reading “realizing the competitive nation” in the expectation of 
realizing a sustainable economic growth, economic problem regulation, investment 
certainty, corruption, collusion and nepotism handling, orderly state governance, and global 
competitiveness fundamental, Indonesia should be ready  for the free trade era with any of 
its problems and regulations as the objective for the sake of Indonesian people’s wellbeing 
and prosperity.

In the attempt of improving the nation’s competitiveness, the legal politics in Indonesia 
directs the legal development to support the manifestation of sustainable economic 
growth, to organize the economic-related problem, particularly in business world and 
industrial world, and to create the investment certainty, particularly law enforcement and 
law protection. Legal development is also directed to removing the potential corruption 
crime, and to deal with and to settle the collusion, corruption and nepotism-related 
problem completely. Legal development is conducted through reforming the law material 
by keeping considering the plurality of legal order prevailing and globalization effect 
as the attempt of improving legal certainty and protection, law enforcement and human 
rights, legal consciousness, and legal service based on justice and truth, orderliness and 
wellbeing, in the attempt of more orderly, organized, smoothly and globally competitive 
state governance.2 

The micro-scale programs should be directed to dealing with the distortions occurring 
in social and economic systems recently. As we know, entering into reform era, this 
country faced the fairly serious system disorganization, not only at value and norm level 
but also at structure and collective resource allocation (economic) dimensions.3 

Collective (economic) resource distribution is in trouble as well. Uneven distribution 
and inequality still occurs in the allocation of economic resource this nation has. So 
far, only few people enjoy the development cake. The condition is exacerbated by the 
unresolved economic crisis. Gap, unemployment and poverty occur everywhere. We can 
see the paradox of the rich and the poor easily. With the unequal economic allocation, 
it is the bottom layer of society that is in misery. At the same time, “the haves” keep 
living lavishly and even they often underestimate the poor. That is the root of envy. Such 
the condition is a “necessary precondition” waiting for the trigger to result in chaos. It 
is because economic relationship displaying domination and injustice characteristics is 
one source of social restlessness. If this restlessness is combined with other structural 
tensions, it will possibly leads to serious chaos.4 

Somehow, the running leadership should make the system disorganization an agenda 
for which a solution should be sought. At cultural level, there is an urgency of shy 
culture acculturation as “mutual value”. At norm level, there should be willingness and 
consciousness to adhere to law as “mutual guidelines”. Otherwise, the settlement of 
conflict will occur according to ‘strong-weak’ parameter only. The law enforcer should 
be encouraged to enforce the law correctly and consistently.5

At structural level, there should be decision making institutions as well as their actors, 
both formal and informal, serving as the agent and the executor of society aspiration. 

2  Ibid, hal. 16 
3  Bernard L. Tanya, Artikel tentang Strategi Berbasis Program (Beberapa Pokok Pikiran bagi Partai 

Demokrat Menyongsong 2009), hal. 7.
4 Ibid, hal. 8
5  Ibid, hal 9
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Belief and authority given by community-people should be used for the public’s interest 
rather than manipulated for personal interest.

Meanwhile, at resource allocation level, in addition to more even economic distribution 
system, the relations reflecting more on justice are needed. Apparently intentional and 
injustice attitude and action should be ceased. It is that becomes the problem of the 
system that should be dealt with urgently to prevent the total chaos from occurring in 
our homeland.6

As the elected president in the period of 2014-2019, President Jokowi and Yusuf Kala are 
required to work repairing any aspects, particularly economic growth and development by 
realizing Indonesia into its nawacita as explained below:
a. Re-presenting the state to protect any people and to give all citizens the feeling of 

secure, and to confirm self-identity as the maritime state;
b. The government is not absent by building a clean, effective, democratic, and credible 

governance.
c. Building Indonesia from the fringe by strengthening the areas and villages in the unity 

state framework;
d. Refusing the weak state by reforming system and corruption-free, prestigious, and 

reliable law enforcement;
e. Improving Indonesian human life quality, through improving education quality 

and training with Indonesia Pintar Wajib Belajar 12 tahun bebas pungutan (Smart 
Indonesian, tuition-free 12-year compulsory learning) program;

f. Improving the people’s productivity and competitiveness in international market so that 
Indonesian nation can go forward and come up along with other Asian nations;

g. Realizing economic independency by activating the domestic economic strategic 
sectors;

h. Making the nation character revolution through national education curriculum 
reorganization policy by setting the civic education aspect to the forth;

i. Solidifying Indonesian diversity and strengthening social restoration, through the 
multicultural education reinforcing policy and creating inter-citizen dialog spaces.

j. Improving people productivity and competitiveness in international market  

As such, if we can see in the sixth point confirming that improving the people’s 
productivity and competitiveness in international market, so that Indonesian nation can 
go forward and come up along with other Asian nations, strong strategy and foundation 
are required for our state to be competitive with the foreign countries.

In global world economy, competitiveness becomes very important to ensure that 
Indonesia can participate actively and benefit from international trade. Without 
competitiveness, Indonesia will be only the consumer or market of other more 
competitive products or services (from quality and price aspects). Otherwise, with high 
competitiveness, we can be the host in our own country. We can also produce foreign 
exchange through the product and service we export abroad – so that it in turn will 
increase the state income and the people wellbeing. Infrastructure development is the 
most appropriate way of improving national competitiveness. Through an integrated and 
high-quality infrastructure, all of our areas will be interconnected thereby facilitating the 
movement of product, service and human beings. In economic context, or particularly 
business, road infrastructure construction will lead to transportation and logistic cost 
saving. Thus, when we should compete in international trade, we have opportunity of 

6 Ibid, hal 9.
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‘winning’ the competition [moreover when we ensure that the quality control of product 
and service we produce is met].7

The seventh point also explained about Realizing economic independency by activating 
the domestic economic strategic sectors, to make the domestic employers/investors 
develop regardless the foreign investors, thereby exploring the potential existing natural 
resource as our own creative economic attempt, of course consistent with the 1945 
Constitution in Article 33 based on kinship principle.

Therefore, economic movement should be supported by government policy in giving 
foothold and law certainty in the attempt of economic growth, and in national economic 
improvement, particularly in the term of business licensing both in small and in 
international economic communities by providing facilities without breaking the enacted 
law provision, in which the manifestation of policy is the multi-step policy realized into 
the policy package.

In Bisnis.com, Jakarta, it is explained that Government should announce deregulation 
policy package to show its seriousness in the attempt of improving economic growth 
and national economic improvement. President Joko Widodo (Jokowi) stated that 
deregulation policy package will be prepared along with Bank of Indonesia and 
Otoritas Jasa Keuangan (Financial Service Authority, thereafter called OJK), thereby 
accelerating the investment flow into our country. “We will continue our policy package 
along with Bank of Indonesia and OJK. It will started with the first, second, third, 
fourth, fifth, sixth, seventh to eight stages, perhaps to 100, 200 or even 300” he said 
in the Presidential Office, (Jakarta, Thursday, 22/10/2015). The president said that 
government will keep showing its consistency in the attempt of improving the national 
economic fundamental. As such, the business performer and the society will trust the 
improvement of investment climate in Indonesia. He said that the strong message the 
government wants to convey so far is the continuous attempt in reforming regulation and 
debureaucratization”. As information only, the government makes deregulation policy 
to improve domestic investment. Unfortunately, local governments have not been able 
to follow such the regulation yet completely, because there are still many constraints. 
To deal with it, President Jokowi has called all of local leaders to find the solution to the 
existing problems. He expects that the regions will be able to made deregulation, so that 
the investors will get convenience and accelerate their investment plan.8 

This economic package policy has been published officially on September that has 
released the first stage of economic rescuing policy or called Paket September I. It 
generally deregulation or the reduction of regulation so far inhibiting the performance of 
industrial and investment sectors. The government expects that this policy will boost the 
domestic economic growth rate. There are about 154 regulations studied by government 
and 134 of them had been completed.

For that reasons, this article would discuss how the application of legal policy in 
facilitating the business licensing to create investment climate is in Indonesia existing 
in local areas in the expectation that the investors would get convenience and accelerate 
their investment without the need for breaking the prevailing provisions.

7 http://ksp.go.id/meningkatkan-daya-saing-nasional-melalui-pembangunan-infrastruktur/
8 http://finansial.bisnis.com/read/20151022/9/485038/presiden-jokowi-deregulasi-kebijakan-akan-

percepat-investasi-masuk
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B. PROBLEM STATEMENT
The problem statement the author study in this article is how application of legal policy in 
facilitating the business licensing to create investment climate is in Indonesia.

C. PROBLEM DISCUSSION
1. The application of Economic Policy in Facilitating the business licensing to create 

the investment climate

Carl Friedrick stated that government policy is an individual, family, or government 
proposition on the action to certain political environment, concerning the threat 
and the opportunity that can be dealt with and utilized by policy, in achieving the 
objective or realizing a goal (aim).9

The government, in economic sector, releases a policy called economic policy 
package, in which there have been 12 (thirteen) economic policy packages up to 
this point. Those policy packages are intended to make the government confirming 
its commitment to encourage the economic growth. A variety of policies has been 
taken to give incentive and convenience to the stakeholders’ activity in economy 
sector. They are deregulation process for investor, loan interest subsidy for Micro, 
Small and Medium-scale Enterprises (SMEs), and low-cost house for the worker 
community.

There are some policy packages issued by government including the seventh 
economic policy package in which there are four points in the package issued in 
early December 2015. The Coordinator Minister for Economic Sector, Darmin 
Nasution explained that one out of the three points existing in the 7th edition of policy 
package has been actually announced first few moments ago by the Chairperson of 
Investment Coordination Board (Badan Koordinasi Penanaman Modal, thereafter 
called BKPM), Franky Sibarani,. Essentially, the three-hour investment licensing 
program increase the number of licensing service from four to eight licenses. “The 
three-hour investment license increases its service from four to eight licenses 
that can be acquired within 3 hours. The second point states that the government 
gives tax allowance (in article 21) for the employees working in labor-intensive 
industries. Such the allowance is provided for two years and it will be evaluated 
later to find out the need for extension. To confirm this allowance, the government 
will release Government Regulation (Peraturan Pemerintah, thereafter called PP) 
immediately. Thus, taxpayers qualifying the labor-intensive industry requirement 
can file application for acquiring the facilities. Meanwhile the requirements the 
labor-intensive companies should comply with to enable their employees apply 
for the allowance are, among others, employing at least 5,000 Indonesian workers, 
delivering the list of employees that will get allowance, and exporting at least 50% 
of its products based on the production in the previous year. “The allowance is 
given to the tax-imposed income class up to IDR 50 millions. So it does not apply 
to those with high salaries. The utilization of tax allowance subsidy facility is not 
concomitant with or is given after the presence of other tax-related facilities”. The 
third point explains the amendment to Government Regulation Number 18 of 2015 
about Tax Allowance for capital investment in certain business sector or certain 

9 Inu Kencana Syafiie, Djamaludin Tandjung, Supardan Modeong, Ilmu Adminitrasi Publik, Rineka Cipta, 
Jakarta 1997, Hal. 107
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area, through tax allowance facility. Through this facility, the company with 100 
investments will be imposed with 95 taxes only. This facility is given for six years. 
In addition, for those companies there will be dividend reduction paid as the foreign 
tax subject. “That (dividend) is decreased from 20% to 10%. There is depreciation 
acceleration, and then lost carry forward extension. If there is any lost, it still 
can be estimated to reduce the tax for the next year. This tax allowance will be 
extended from five to 10 years,” he said. Darmin mentioned that “there are some 
new industries added to enjoy this facility: footwear, sport shoes, field technical, 
and industrial-purpose shoe industries, garment and textile industry, and leather-
made garment industry. All of these industries will be included into the revision 
of Government Regulation Number 18 of 2015. “Through this amendment, these 
three industries can acquire tax facilities in all provinces without exception. These 
five sectors become new industries constituting the labor-intensive industries, all of 
which is intended to obtain tax allowance”, he confirmed. The fourth point explains 
about the quick and easy certification of people’s land to give the certainty of right-
to-land and to encourage the community economy. This convenience will start from 
the street sellers and then to the farmers. “For that reason, the Agrarian Ministry 
will create the surveyors. It is because when we employ the current surveyors, this 
certification will not be completed in the next 20 year. With the new surveyors, it 
will be quicker”, Darmin said.10 

This policy composure reassures the society in which many facilities are given in 
economic sector expected to provide wellbeing and prosperity for Indonesian nation 
later. 

MT. Cicero (106-45 SM) stated “Salus Populis Suprema Lex Esto” (The people 
wellbeing is the supreme law).11 As the people’s mandate that should be upheld, 
to bring the just and prosperous community into reality based on Pancasila and 
the Republic of Indonesia’s 1945 Constitution, a sustainable national economic 
development should be conducted based on democracy.

Economic development is not easy; it needs strong foundations and community 
participation to implement it. The 1945 Constitution is the basis in determining law 
protection and policy in economic sector, moreover when it is related to investment.

The Law number 25 of 2007 about investment is the umbrella for law enforcement 
in investment sector as the state’s attempt of implementing national development for 
the sake of people wellbeing.

Investment itself can be divided into domestic and foreign investments to run 
business in Republic of Indonesia’s areas; meanwhile investment, according to 
Indonesian Big Dictionary, is defined firstly as an capital in a company or project to 
get profit, and secondly as the amount of money or capital invested. 12 

As the follow-up of investment policy at national level, as governed by the provision 
of law, government regulation, president decree, minister decree, and other decisions, 

10 ht tp : / / ekb is . s indonews .com/read /1066865/33/empat -pake t -keb i jakan-ekonomi- j i l id -v i i -
diluncurkan-1449228965

11 Adi Adisulistyono, Globalisasi dan Politik Hukum, Materi Matrikulasi, Program Doktor, Universitas Sebelas 
Maret, 2015, Hal 24.

12 Abdul Manan, Peranan Hukum Dalam Pembangunan Ekonomi, Kencana Prenada Media Grub, Jakarta, 2014, 
Hal. 95
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the effect of investment at regional level can be governed in the local legislation, 
whether in local regulation, governor decree/instruction, or the Chairperson of Badan 
Koordinasi Penanaman Modal Daerah (Local Investment Coordination Board, 
thereafter called BK-PMD)’s decree. However, all of regulation or decision about 
investment activity in local area should refer to and may not be in contradiction with 
the legislation and investment policy at national level.

The investment regulation at local area should refer to the investment regulation/
policy at national level. It remains to be undertaken despite Indonesian economy’s 
direction referring to the local economic development, moreover in the 
implementation of local autonomy; but it is noteworthy that autonomy toward local 
independency in the unity state cannot be defined as a region’s absolute freedom 
regardless the national interest wholly. 13 

In the attempt of supporting the local autonomy implementation, the government 
has released a series of policy in investment sector. Policy government is considered 
as very important, related to the transfer of authorities to give approval, facility and 
licensing concerning the implementation of investment activity both in the attempt 
of foreign investment and domestic investment to the Governor as the Provincial 
Leader, in which previously those authorities can only be released by the State 
Minister for Investment Fund Activator (Menives)/BKPM’s chairperson. In such 
the transfer of authority, the change occurs in the procedure of licensing in local 
area (RI’s Presidential Decree Number 117 of 1999 about the Procedure of Foreign/
Domestic Investment Licensing).14 

The collaboration between central and local government in the term of facility and 
licensing concerning the implementation of investment activity in both foreign and 
domestic investments is very necessary, and the harmonization and synchronization 
between the two should rely on the 1945 Constitution and be aimed at Indonesian 
people’s prosperity, ‘never turning the lower to the upper ends. “Export cannot be 
the objective; otherwise, domestic market should be solidified” Hatta 1946 (in Sri-
Edi Swasono, 2010).15

Cited from internet “Jakarta, October 20, 2015, President Joko Widodo and Vice 
President Jusuf Kalla’s one-year reign can improve the performance of public 
service through One-Stop Integrated Service System in some sectors. Through this 
PTSP system, some licensing is reduction for its time in order to be more efficient 
and effective.16     

For example, in agricultural sector, the 20 licenses formerly taking 751 days to 
manage it now are reduced to 12 licenses with 182 days. Then in industrial sector, 
the 19 licenses formerly taking 672 days now are reduced to 11 licenses with 152 
days. Similarly in tourism sector, the 17 licenses formerly taking 661 days now are 
reduced to 188 days.17

13 Adi Adisulistyono Loc cit, hal 149, 150.
14 Adi AdisulistyonoIbid, Hal 154, 155.
15 Abdul Manan Op Cit, hal 25
16 http://kominfo.go.id/index.php/content/detail/6266/Setahun-Pemerintahan-Jokowi-JK-Investasi-dan-

Paket Kebijakan-Ekonomi--Kuatkan-Ekonomi-Nasional-/0/rilis_media_gpr#.VnFp3VKmTvE
17 Ibid, hal 1
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In electricity sector, the 49 licenses formerly taking 923 days are now reduced to 
265 days.18 

Nevertheless, the community considered that the policy had not been impartial to 
them because there is much dissatisfaction with the policy, for example, repeatedly 
the price of fuel is fluctuating unequally in which the state as if predicts the fuel 
price imprecisely, the wage has been increased but in some companies only. The 
exchange rate of rupiah increases despite a little decrease but it is still higher than 
that before Joko Widodo’s reign.
The government remains to work had when the policies are broken by those irresponsible 
in applying ala-jokowi economic policy packages, in which the local leaders give 
discretion by breaking the rule for the sake of individual interest only.

a. Governmental strategy 

The government takes five strategies to encourage investment in new economic 
policy package from taxing to licensing policies in order to be more investment-
friendly to support the investment growth in Indonesia becoming the focus of 
second-edition economic policy package by government  newly announced on 
Tuesday,  September 29. The strategies applied in investment are as follows:

1) Simpler licensing process

The government confirms its commitment to realize the simpler licensing 
process in investment process. It is expected to make the investment climate 
more conducive in Indonesia. The environment license in industrial area has 
been given to its area, so that the investment within it needs no more licenses. 
Thus, the time taken to get the investment license in industrial area becomes 
shorter, only three hours.

The Chairperson of BKPM, Franky Sibarani, the license that can be completed 
in three hours include principle license, corporate official document, and 
Taxpayer Basic Number (thereafter called NPWP). The same process usually 
takes months.

In forestry sector, the government is also ready for the similar measure. “The 
forest area borrowing-using license formerly taking two-to-five years now 
takes only twelve-to-fifteen days. The recommendation of local leaders will 
take no more than 4 days. A variety of licenses so far taking long time now 
takes shorter time”, said the Minister of Living Environment and Forestry, Siti 
Nurbaya.

2) The more quickly approval of tax allowance and tax holiday

In current economic policy, the government also attempts to optimize the 
tax allowance incentive and tax holiday that has been approved previously 
by Government Regulation (PP) No.18 and No.159 of 2015. It is conducted 
by ensuring that the approval process can occur relatively quickly for the 
taxpayers applying for acquiring the two incentives. “SOP for approval, the 
Tax Directorate General and Financial Ministry should complete it for the tax 
allowance for maximally 25 days. Meanwhile, tax holiday needs longer time 
because it is a more generous incentive, maximally 45 days”, said the Financial 
Ministry, Bambang Brodjonegoro.

18 Ibid, hal 1
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3) The tax exemption for importing certain carrier vehicles.

Through Government Regulation (PP) No.69 of 2015, the government will 
exempt the import of certain carrier vehicles from value-added tax (PPN). In 
such the policy, the transportation infrastructure development cost in Indonesia 
is expected to be suppressed. The inadequate transportation infrastructure so 
far is one factor leading to the inefficient product and service distribution chain 
in our homeland. It becomes disincentive for the prospect investors who want 
to invest. What kind of carrier vehicles import would be exempted from tax? 
They are, among others, shipyard and plane, as well as their spare parts.

4) Lower interest tax of deposit for the exporter 

The government is ready to give a lower deposit interest tax to Indonesian 
exporters saving their fund in domestic banks. This measure is expected to be 
incentive for them not to “park” the Export Result Foreign Exchange (thereafter 
called DHA) abroad. “When DHE is saved in Indonesia in the form of dollar 
deposit for a month, the deposit interest tax will be 10 percents. This will be 7.5 
percents for three months, 2.5 percents for six months, and zero percent for more 
than six months”. When the fund is converted to rupiah, the deduction given 
will be lower: 7.5% for a month, 5% for three months, and zero for 6 months”.

5) Local government is ready to support

In its implementation process, a variety of policy contained in this second-
edition economic policy package can also supported completely by local 
government. Thus, it is confirmed by the Cabinet Secretary of Pramono 
Anung. “If the licensing runs quickly in central government, it should run 
quickly as well in local area”, said Pramono.19

b. Investment is made based on the principles of:
1) Law certainty;
2) Openness;
3) Accountability 
4) Equal treatment regardless the origin of state;
5) Commonness
6) Justice efficiency
7) Sustainability 
8) Environment-orientated 
9) Independency; and 
10) National economic balance, progress, and unity.

c. The objectives of investment are to:
1) Improve the national economic growth;
2) Create job opportunity;
3) Improve sustainable economic development;
4) Improve competitiveness of national business realm;
5) Improve the capacity and ability of national technology;
6) Encourage the populist economic development;
7) Processing the potential economy to be the real economic power by means of 

fund deriving from both homeland and abroad; 
8) And improving the people wellbeing.

19 http://www.rappler.com/indonesia/107503-paket-kebijakan-ekonomi-kedua-investasi-jokowi
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The application of Indonesian economic package policy in order to create the 
investment in Indonesia should not only contain political content prioritizing the 
certain group or individual interest, but also should be undertaken by the related 
parties actually. Adi Sulistiyono in legal politics stated that the policy made by the 
state organizer in planning (Prolegnas), enacting, and enforcing the law to build 
the legal system in the attempt of achieving the state objective as mandated in the 
constitution by political interaction occurring within it.20

The chief presidential staff, Teten Masduki, stated that there are four institutions 
implementing less maximally the six economic policy packages issued by the 
government since the last October. Teten thought that those four institutions 
implement only 75% of those packages. “Individual ministries and institutions have 
different problems and complexities”, said Teten in his office (Sunday, December 
13, 2015). Meanwhile, the other 13 institutions have implemented over 75% of those 
six policy packages. It is conducted by reorganizing the regulations considered as 
inhibiting investment; the government targets to deregulate 165 rules. Until today, 
135 rules have been reorganized and ready to publish, while the other 30 are still 
discussed between ministries. On December 31, 2015, all ministries and institutions 
should have completed the implementation. The economic policy package involves 
17 ministries and institutions. More than a half or 53 percents of them focus on four 
ministry, Trade Ministry; Cooperative and Small-and Medium-Scale Enterprises; 
Financial Ministry; and Industrial Ministry. The effect of economic policy packages, 
according to Teten, will be felt only next year. The Chief Presidential Staff Team 
along with National Development Planning Agency will reevaluate the output of 
those six packages and the new packages will be published next year. Meanwhile, 
the majority rule deregulated is ministry regulation, ministry regulation, institution 
chairperson regulation, and circular. Meanwhile, the other 26 percents is government 
regulation, presidential regulation, and presidential decision. “These policy packages 
should be completed at minister and institution chairperson levels”. 21 

The elements of government attempts to realize what has been mandated in the 
legislation in order to give the people the prosperity and wellbeing, without reducing 
the foreign countries’ intention to invest in Indonesia; the presence of those policies 
provide security and certainty for the foreign investment.

For that reason, the government should reasonably implement the rules and policies 
to generate the foreign countries’ trust in our country’s capacity to deal with 
globalization era and safe and certain investment climate.

The government’s participation in economic activity is needed to protect state and 
public interests over the group interest in which the participation is the manifestation 
of prosperous state. The state is required to expand its function and responsibility for 
social-economic problems the people face to ensure the collective wellbeing within 
the society.22

20 ibid, Hal 23
21 http://bisnis.tempo.co/read/news/2015/12/13/090727351/4-lembaga-belum-maksimal-terapkan-

paket kebijakan ekonomi
22 Jurnal Hukum Ius Quia Iustum, Fontian Munzil & H. Sayid M. Rifqi Noval, Konsep Perlindungan Hukum 

Perbankan Nasional Dikaitkan dengan Kebijakan Kepemilikan Tunggal terhadap Kepemilikan Saham oleh 
Pihak Asing dalam Rangka Mencapai Tujuan Negara Sejahtera, vol.19, No.4, Jogjakarta Oktober 2012, ISSN 
0854-8498, Hal 541
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The government plays a strategic role as well in governing resource and ensuring 
the production opportunity. Economic mechanism putting the state’s role can work 
if only there is a firm definition of resource ownership for individual, public, and 
state. The state is responsible for fulfilling the basic need and service only after 
the personal attempt cannot ensure their personal (working), family (for those 
unproductive economically) and society needs (through productive activity and 
social grant).23 

      
D. CONCLUSION, IMPLICATION AND RECOMMENDATION 

1. Conclusion

In the attempt of improving the state competitiveness included into governmental 
program, Indonesian government now directs the legal development to support the 
realization of sustainable economic growth; to govern the economic-related problem, 
particularly in business and industrial world; and to create investment certainty, 
particularly law enforcement and law protection to motivate the investor to invest 
in Indonesia so that the investment climate is created in the seven economic policy 
packages launched around September.

The strategies taken by the government to ensure the investment climate in order to 
provide Indonesian people wellbeing and prosperity are as follows:
1) Simpler licensing process
2) Tax exemption for certain carrier vehicle import;
3) Quicker Tax allowance and tax holiday
4) Lower deposit interest tax for exporter;
5) Local government ready to support.

2. Implication

Considering one-year government in Indonesia the policies seem to be made in hurry, 
moreover in the unstable economic condition, so that the government is considered as 
having not been capable of providing pro-people policy.

The strategy taken by the government to ensure the investment climate had not exerted 
positive effect and it even seems to be pro-foreign countries and impartial to local 
industries so that many local industries go bankrupted due to our weakening economy, 
rupiah going down dramatically against the dollar, leading to expensive cost of industrial 
materials.

The policy issued has not reached the area in which the three-hour investment licensing 
program formerly dealing with four licenses increases to eight licenses, and had not 
been supported by adequate personnel as indicated with the local leaders not applying 
the economic policy. 

3. Recommendation 
1) There should be a supervision over economic policy packages in current government 

at local government including local leaders, community, and Non-Government 
Organization;

2) Economic policy packages are released too quickly regardless the intended target 
making use enslaved by foreign countries, so that they should be reevaluated.

3) The government should publish its policies to the public, so that the public can 

23  Prosiding Seminar BPKP Good Governance For Good Performance, Pusat Penelitian dan Pengembangan 
Pengawasan Badan Pengawasan Keuangan Dan Pembangunan, Jakarta 19 Mei 2014, Hal.19
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participate and support its policy, particularly investment licensing;
4) The accelerated and easy licensing should be enacted at local area;
5) The government along with the local leader should coordinate intensively to make 

the people get their benefit.
6) The result of investment in the form of profit should actually be responsible for 

really by means of publishing it, thereby having the real track record. 
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RECONTRUCTION BURDEN SHARING LIABILITY 
CORPORATIONAND BOARD OF CORPORATE CRIME

1.1  Background
Abuse of power, violation of human rights and the corruption, collusion and nepotism, which 
resulted in the victim in this dasarwasa be the actual topic of study.(Etty R.Koesoemahaatmaja, 
2011: 1) As it is known by doktrina view, the principle of criminal law can be classified into 
general criminal law (ius commune) and special criminal law (ius singulare, ius speciale or 
bijzonder Strafrecht). The provisions of general law applies generally intended as contained 
in the Code of Penal, whereas criminal law provisions specifically defined as a criminal law 
provisions concerning the specificity of the subject and a special act (bijzonderlijk feiten).

Legal subjects broadly differentiated there are 2 people or person (person) and legal entities 
(vichtperson). The legal entity is an entity that consists of a collection of people who were 
given the status of “person” by the law, have rights and obligations. Legal entities can 
perform a legal act as carriers of human rights. As do the deal, has a wealth of escaping from 
its members. Differences in legal and human body as a bearer of rights is a legal entity can 
not perform a marriage, shall be given a prison sentence but a legal entity can be dissolved.
Lilik Mulyadi. 2007:8)

Today in criminalistics been well received among academics and among practitioners of a 
specific crime that involves a company called corporate crime (corporate crime). Previous 
many people who can not receive a company is considered a criminal offense. This is 
because the firm with the adage university berpenggang delinguere nonprotest (legal entity 
shall be convicted) for the following reasons:
1.  Legal entities do not have the mens rea (malice),
2.  The legal entity is not personal even though it can take legal actions as a private,
3.  The legal entity has no conscience and have no actual body (no soul to be damned and 

no body to be kicked)
4.  and according to the doctrine of ultra vires if crimes were committed by the directors 

of a company, it is certainly an act outside of the articles of association of the company 
concerned, so that the responsible are the directors personally, but it is not a responsible 
company.(http karya tulis.blogspot.com/2012/12.23html)

Regarding the position as a maker and the nature of corporate criminal liability, there is a 
model of corporate responsibility as follows:
1.  Management of the corporation as a manufacturer and penguruslah responsible.
2.  Corporations as makers and administrators responsible
3.  Corporations as well as a maker and responsible (Muladi and Dwija Priyatno,2010:83)

In fact human activity requires the Corporation to realize its business plans or strategies, 
any corporation whether incorporated or not incorporated certainly facilitated by the 
management and the employees and proxies, because the corporation as an entity does not 
have a real clear as human beings. And therefore corporations always need people to realize 
their business activities and interests.

The corporation as an entity that is present in the community bears some people’s views of 
the viewpoint of corporations, some intellectuals businesses looking at a corporation is the 
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business entity that is established by law legally, and other views born of legal academics 
progressive argues that a corporation is a oraganisasi that structure and administrators to 
realize his actions formed legally and only by agreement fungsionalisnya or pemodalnya, 
as widely contohkorporasi is a Limited Liability Company (PT), Comanditer Venonschop 
(CV), Firma community organizations, and other civil union. But whatever the corporate 
name still requires the Board to carry out its interests. If done study in depth, the authority 
held by the board a mandate or orders given by the owners of capital, as an example we can 
see the authority of the board of directors in a Limited Liability Company (PT), certainly 
because of the removal of the shareholders by the General Meeting of Shareholders (AGM) 
as PT organ which has the power under Article 94 paragraph (1) of the Law No. 40 Year 
2007 on Limited Liability Company. For appointment can be interpreted as a command to 
represent PT both inside and outside the court in accordance with law and the provisions 
of its statutes. The authority represented by the appointment as the law and the articles of 
association will be lost when the authority was withdrawn by the person who gave it.(Nidyo 
Pramono,2007:15)

Therefore, according to Prof. Pramono Nidyo relationship between the Board or Directors 
with company limitedrepresents is a labor relations and empowering relationships. Further 
described the power (Volmacht) determined from the contents of the power itself, when 
the power is only formulated in a common format so that power will only contain deed 
arrangement, even though the directors are not only authorized to take care of (beher daden) 
Limited (PT), but also authorized to control or maintain Limited or a corporation.

One indication of the term corporate famous lately because corporations give large influence 
on the lives of the people of Indonesia and the world, on the positive side the corporation a 
great contribution to the industrial development in almost all countries, including Indonesia, 
and it is certainly not a problem. But the problem is the negative influence of corporations 
in society.

According to research conducted by the US government showed that the violations of law 
committed by the corporation is very hard to find and investigated, or to be developed 
successfully as case law by the complexity and complexity. People assume that white-
collar crime and corporate crimes is a criminal offense more serious than other offenses 
like burglary and robbery (Clinard and Yeager, 1983: 5-6). (Sutan Remy Syadeni,2006)In 
general, a person of ordinary crimes can immediately realize itself as a victim of crime, but 
on corporate crime victims often do not know that he had become a victim of corporate crime. 
for example in the field of environmental law easy to understand is to look at the activities 
of environmental destruction by mining companies, which in environmentally damaging 
activities in the area that later as a result of mining activities cause natural disasters as well 
as gas drilling Lapindo Brantas in Sidoarjo.

In the banking sector case involving Citibank employee Melinda Dee that could enliven the 
media in Indonesia. Instead the case of Bank Indonesia Liquidation Assistance appearing 
background because of the crisis in the field of law, due to lack of legal instruments to 
anticipate the development of corporate crime and law enforcement thought criminalize 
corporate crime. Though the amount of embezzled public funds in BLBI trillions of rupiah 
and very detrimental to state finance. Salim Group as the giant corporations in Indonesia, 
including the people who would benefit from the fund. However, despite the debt owed by 
the corporation was well beyond the collateral assets, there is no attempt to conduct criminal 
proceedings. Even then appears MSAA (Master of Settlement and Acquisition Agreement) 
or an agreement with a guarantee of return BLBI assets, removing and freeing the Salim 
Group from criminal liability. Problems then arise when in fact in addition to corporations 
that benefit the community not the least of corporate crime.
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The corporation as a legal subject, accountability can be derived from the laws or other general 
provisions, from acts or omissions of their directors, employees or agents. Nevertheless, it 
can not be said that the liability of a director or agent is entirely delegated to the corporation, 
because in general must be found first violation of certain regulations by the corporation 
then be asked who made the mistake or negligence to be accountable.

Based on the above background, we gave the title in our paper entitled “Reconstruction of 
Burden Sharing Corporate Accountability and Management in Corporate Crime”

1.2 Problem Formulation
Based on these descriptions, then there are problems that need to be resolved, namely:

How to determine the burden of responsibility in case of criminal offense committed by the 
corporation and the board of the corporation?

1.3 Discussion
If you look at the shape, the Indonesian criminal law sense not the same as understanding 
the corporation corporations in civil law. Understanding the corporation in criminal law 
provides a very broad sense. If according to the civil law a corporation is subject to the legal 
authorities to take legal actions in the field of civil law, as well as making the agreement, 
and consists of two types of human (natural person) and legal entities (legal entity). While 
the corporation in criminal law covering legal entity or legal entities, as well as the firm, 
a limited partnership and civil union (Maatschap) is actually the agency under civil law 
Indonesia is not a legal entity. in other words, according to Prof. Sutan Remy Sjahdeni (2007) 
is a group of people organized and have the leadership and legal actions, for example, enter 
into agreements in the ordinary course of business or social activities undertaken caretaker 
for and on behalf of the crowd.Syahdeny:45)

The purpose of corporate criminal liability is to give an important impact on the director to 
set the effective management of that corporation run in accordance with the obligations of 
the corporation.

Criminal prosecution against the corporation, basically have the same goal with the criminal 
law in general, namely(Alvy Syahrin.2015)
1. To stop and prevent crime in the future.
2.  Containing elements of the judgment which reflects the obligation of the society to 

punish those who bring harm.
3.  To rehabilitate criminals corporation.
4.  Criminalization corporation must realize the nature of clarity, can diperdiksi and 

consistency in the principle of criminal law in general
5.  For efficiency, and;
6.  For justice.

Corporate criminal liability is important to be requested because it is not fair if companies-
firms that ignore regulations set free from the shackles of law when the company acts cause 
harm to society.

Status of the corporation as a maker of criminal offenses and the nature of criminal liability 
corporation, there is a model of corporate responsibility, among others:
1.  Management of the corporation as a manufacturer and penguruslah responsible.
 Model of corporate criminal liability where the corporate board as well as a maker and 

responsible, essentially inspired by the principle of “societas / university delinquere non 
potest”, ie legal entity can not commit a crime.
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Accountability system is characterized by efforts to revitalize the nature of criminal 
offense committed by the corporation is limited to individuals. Regarding the board of 
the corporation as a maker and responsible, then the board given the actual obligations 
are obligations of the corporation. Administrators who do not fulfill that obligation shall 
be sentenced to. This system is a rationale that eliminating criminal. The rationale is the 
corporation can not be held against sutau offense, but always penguruslah conducting 
the offense.

Determine the criminal liability corporation using this system can be determined a few 
illustrations:
1)  In connection with the functions, namely: acts committed on ordered by a criminal, 

but the act has nothing to do with the duties and job board, it is not authorized to 
take decisions binding on the corporation in committing a crime.

2)  the Board or employees of the corporation who is not related to job duties and 
the board does not have the authority to take decisions binding on the corporation 
in doing or not doing something all that done by others, is incompatible with the 
object and purpose corporation as defined in basically, the budget can not be charged 
corporate criminal liability.

2.  Corporations as makers and administrators responsible.
 Accountability system is characterized by the recognition that arise in the formulation 

of legislation that an offense can be done by union or business entities (corporations), 
but responsibility for it being a burden on the board of the enterprise (corporation) 
is. Gradually criminal responsibility is transferred from board members to those who 
ordered, or with a ban if it actually leads to neglect. In this accountability system can 
be a maker of corporate crime, but who are responsible are the members of the board, 
provided that otherwise expressly provided in the regulations. The accountability 
system is in line with the accountability system first but the difference here is that 
this corporation as an entity that can be used as perpetrators have been acceptable, 
but in terms of corporate crime, is not possible without the will of its leaders. Here is 
emphasized that the corporation as the manufacturer, while the board designated as 
responsible. It is concerned with the view that what was done by a corporation is what 
is done by the equipment of the corporation under the authority based on the articles 
of association. Criminal offense committed by a corporation is a criminal offense 
committed by a particular person as a trustee of the legal entity. The nature of the act 
that makes it a criminal offense that is onpersoonlijk. People who lead corporations 
criminally responsible, regardless of whether he knew or not about to do the deed.

3. The corporation as a maker as well as being in charge.
 Is the motivation of a model of accountability that is by watching developments in 

korporsi itself. It turned out that for some particular offense, the enactment of the board 
just as that can be imprisoned was not enough. In offense economy is not impossible 
that the fine imposed as a penalty to the board, when compared with the benefits that 
have been accepted by korproasi by doing it, or losses incurred in society, or who 
suffered his rival, gains and / or losses that are greater in number than fines imposed 
as a punishment. Punishment administrators do not provide sufficient assurance that 
the corporation does not once again perform acts that have been banned by the law. 
Therefore, it is also necessary to criminalize the corporation and the board or managers 
only.
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4.  Board and the corporation as a criminal, and both are also responsible.
 The reasons for the imposition of criminal liability corporation especially in relation to 

the board and the corporation as a criminal and is also responsible, can be applied to both. 
First, if only the board which bears criminal responsibility, then it is not fair to people 
who have suffered losses due to acts of management acting on behalf of the corporation, 
and is intended to provide benefits for corporations. Second, if the only corporation 
that bears criminal responsibility while the board does not take responsibility, then this 
system will be able to allow the board to be throwing stones hidden hand.

The corporation as a legal subject, accountability can be derived from the laws or other 
general provisions, from acts or omissions of their directors, employees or agents. 
Nevertheless, it can not be said that the liability of a director or agent is entirely delegated 
to the corporation, because in general must be found first violation of certain regulations 
by the corporation then be asked who made the mistake or negligence to be accountable.

In an effort to hold the corporation, had been born a number of relevant concepts. The 
doctrines are:
1.		 Identification	Doctrine
 The traditional method used for corporate criminal liability under English law 

(at least for crimes involving the intention) is with the identification doctrine. 
According to this doctrine, if a fairly senior in corporate structure, or it can represent 
a corporation commits a crime in his field, the act and the intention of it can be 
attributed to the corporation. Corporations can be identified by these actions and be 
held directly accountable.

According to this theory, the fault of the board member or organ companies that do 
not take orders from a higher level in the company can be attributed to the company. 
A corporation is an abstraction. He did not have their own minds and so is the body 
itself. His will be sought or found in one who for a certain purpose can be termed as 
an agent / intermediary who really is the brain and the will to steer (directing mind 
and will) of the corporation. He acts as company and resourceful mind that directs 
action means is the mind of persahaan. If reasonable thoughts of guilt, meaning the 
error was the fault of the company.

2. Aggregation Doctrine
 An alternative basis for the establishment of criminal responsibility is the aggregation 

doctrine known in America as The Collective Knowledge Doctrine. According to 
this approach, a criminal act can not just known or done by one person. Therefore, 
it is necessary to collect all the actions and intentions of a variety of relevant people 
within the corporation, to ascertain whether in its entirety their actions would 
constitute a crime or value as if the actions and intentions were carried out by 
one person. For example, if the acts or berbuatnya A, B, C, and D cumulatively to 
inflict losses and if the mental element or negligence they combined will generate 
goodwill for a crime, the company can be held accountable. This doctrine took 
advantage of the recognition that in many cases it is impossible to separate a person 
who has committed a crime with intent. This doctrine prevents corporations from 
burying their responsibilities within the within the corporate structure. However, 
this doctrine also has a number of disadvantages. While the union action and the 
will of A, B, C and D as a whole can be a crime, in reality no one individual was 
incorrectly personally. Indeed, the corporation may be structured and divided such 
that there is no adequate way for A to know what to do B or weakness does. If A 
and B in different fields they may have little opportunity to communicate. Even so, 
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because of their actions be a complementary part of the corporation, they would fall 
under the shadow of a serious offense with the possibility of receiving disciplinary 
consequences, title or the right to a pension.

With a corporate structure that is large and complex, this doctrine is not effective 
in terms of prevention. Because this doctrine failed to provide a further warning to 
corporations about what is expected to be done by now in the UK, the type of this 
responsibility is considered outdated. As the identification doctrine, the doctrine 
also perpetuate the myth of corporate personification. But this doctrine is not to 
find someone in whom the corporation is identified, even found in some people. 
Aggregation doctrine currently used widely in the United States but was rejected 
by British law.

3.  Vicarious Liability
 In the United States, a very common way of asking corporations criminally liable 

responsibelity is through the doctrine of respondeat superior or vicarious liability. 
According to this doctrine, if an agent or a corporate employee, acting within the 
scope of his work and with the intent to benefit the corporation, commits a crime, 
criminal responsibility can be attributed to the company.

This doctrine has been running well in English law, in relation to the strict liability 
crimes related to problems such as pollution, food and medicine, occupational 
health and safety. It has also been applied to crimes mixture (hybrid) whose main 
crimes strict liability but allows due diligence defense. Nevertheless, it is clear that 
vicarious liability should not be applied to all crimes of strict liability. Whether to 
apply or not is a matter of interpretation of the legislation relating to the policy on 
the existence of the law and whether the use of vicarious liability will assist the 
implementation of the legislation.

Very difficult to ascertain whether vicarious liability can be applied in every case. 
The question is whether vicarious liability has strong grounds to hold the corporation. 
The reasons supporting vicarious liability is largely pragmatic. By crossing all the 
problems have to do with other doctrines like finding people who are quite important 
in the corporation who have committed crimes. By this doctrine, so long as one is 
acting in the field of work and has committed a crime then the company can be 
held criminal liability. This will prevent the company protect itself from criminal 
responsibility by devolving these illegal activities only to the workers alone.

In theory, a corporation can be said to have handed over power to act in their 
respective fields to all its staff and based on that, the corporation must be held 
accountable for their evil deeds. It is also used as a reason that the optimal prevention 
can be achieved by applying the vicarious liability on the corporation. However, 
there are a number of major problems associated with this doctrine, especially 
when applied to crimes involving mens rea. First, there is no empirical evidence 
to support the claim that this is the most effective in achieving prevention. This 
is equivalent to the claim that strict liability crimes can be justified in terms of 
prevention. To respond to this claim, it has been shown that the company will, or 
at least only do what makes sense to prevent loss and strict and vicarious liability 
can truly operate as a disincentive for companies to participate in activities that are 
socially beneficial.

Second, vicarious liability may be too inclusive in terms of a company may be 
liable for the fault of a worker to whom the corporation should not be accounted for. 
In the case of a corporation may have done everything in their power to prevent the 
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occurrence of areas of crime. The corporation may have made a clear policy and set 
commands widely to avoid mistakes. If a worker corporation decides to go it alone, 
it seems difficult to process corporate error in acts or omissions.

Third, this doctrine can actually be very inclusive in terms of the policies and 
practices of a company may be poor and may push malicious behavior. However 
it is not possible for certain workers who have committed criminal elements are 
necessary, indeed, to quote the verdict of America where the company has been 
prosecuted and convicted, despite the fact that shows all corporate employees have 
been exonerated.

While it is difficult to support the doctrine of vicarious liability for all crimes, 
particularly serious as manslaughter. Certainly not difficult to justify this doctrine 
when applied to strict liability crime. This kind of crime-related problems related 
to pollution, consumer protection, food, medicine, health and safety. And no doubt 
this is most likely done by the corporation. For such crimes, finding fault on the part 
of the perpetrator is not required.

4.  Corporate Mens Rea Doctrine
 It has often been argued that the company itself can not commit crimes, they can 

not think or have the will. Only people in the company who can commit a crime. 
However, people can accept that the whole idea of   corporate personality is a fiction 
but well made and very useful, it seems there is no  reason to say the law does 
not have to develop an ideal of the mens rea corporate fiction. Most of the other 
doctrines mentioned above involve fictitious impultations of responsibility.

The idea of   corporate direct responsibility of this kind (as opposed to the doctrines 
attribution) h as been advocated by a large scale i n  the US using a variety of 
names such as the corporate ethos or strategic mens rea standard. This idea was 
also introduced in Australia and proposed in the UK. This doctrine is known as 
corporate mens rea doctrine. The basic idea of   this doctrine exist because the whole 
doctrine of the others have ignored the reality of the complexity of the corporate 
organization and dynamics of the process of organizational structure, goals, culture 
and hierarchy  that can be fused and contribute t o  a n ethos that allow or even 
encourage a crime.

According to this view, then the corporation can be believed as an agent who made 
the mistake of acting through their staff and workers and its mens rea can be found 
in the practices and corporate policies. For example, for a random killing, when the 
corporation fails to hold a real security procedures and necessary pre-condition for 
the waiver severe crimes can be found in corporate practices and weaknesses of the 
safety policy.

5.  Strict liability
 According to this doctrine a person has been accountable for specific criminal acts 

although in others it was not there fault (mens rea). Briefly, strict liability is defined 
as liability without fault (criminal liability without fault).

Regarding the issue of accountability of officials, according Kranenburg and Vegtig 
there are two underlying theories, namely:
a.  Personalles fautes theory, namely the theory that the loss against third parties 

imposed on officials for his action has caused the loss. In this theory the burden 
of responsibility aimed at people as individuals.
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b.  Fautes de services theory, namely the theory that the loss against third parties 
charged to the institution of the official concerned. According to this theory the 
responsibility borne by the office. In its application, the adjusted loss incurred 
anyway if the error committed was a grave error or fault light, whereby the 
weight and lightness of a fault implications for the responsibility to be borne.

CONCLUSION

1.  The corporation could be the subject of a separate law in committing a crime
2.  The offenses involving the corporation there are various possibilities so that a crime

-  The corporation itself for a criminal offense
-  Board itself for a criminal offense
-  Corporate and administrators who commits an offense

3.  Corporations and administrators be held criminal liability jointly or individually.

SUGGESTION

1.  Load accountability for criminal acts carried out jointly between the corporation and the 
board should consider the role of the corporation and the board so that all crimes

2.  That when administrators commit a criminal offense should be burdened with limited losses 
due to criminal acts which he did
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LEGAL ANALYSIS ON A BANKRUPTCY PETITION THAT IS FILED 
BY A BANK

Rouli Anita Velentina

ABSTRACT:
Under the provisions of bankruptcy in Indonesia, the requirements to submit a bankruptcy petition 
are the legal subject has two debts and one of the debts is due and payable. It would be very 
interesting to analyze how if a bankruptcy petition is filed by a bank. Based on the nature of the 
Banking Law, could a bank file a bankruptcy petition? There is no rule that prohibits banks to file 
a bankruptcy petition against the debtor. However, banks shall carry out customer due diligence 
on the prospective debtor customer. In extending credits, banks shall have the confidence based 
on through analysis on the intention, capability and ability of a debtor customer to repay its 
debt according to the agreed terms. Banks may ask for some collateral in order to ensure the 
repayment. In addition, banks are required to always act in the best interests of its customers. 
Based on the nature of Banking Law, would it be proper and reasonable for a bank to settle a 
non-performing loan by submitting a bankruptcy petition?

A. INTRODUCTION
Filing a petition for bankruptcy against other companies in the context of debt settlement is a 
legal action provided by law. The consideration section (Bagian Menimbang) of Law No.37 
of 2004 concerning Bankruptcy and Suspension of Obligation for Payments of Debts states 
that this Act is one of the legal means to settle debt-related problems which is sufficient to 
deal with the legal development and needs. Article 2 (1) of this Act regulates that a debtor 
having two or more creditors and failing to pay at least one debt which has matured and 
became payable, shall be declared bankrupt through a court decision, either at his own 
petition or at the request of one or more of his creditors.1 Under this article, it is clear that 
there are two requirements to submit the petition for a declaration of bankruptcy. They are 
the debtor has two debts, and one of the debts is due and payable. 

One of commercial banks’ activities is extending credits.2 Article 1 number 11 Law No.7 of 
1992 concerning Banking as Amended by Law No.10 of 1998 (“Banking Law”) stipulates 
that credit is the provision of money or equivalent claim to money based on a loan agreement 
between a Bank and another party, obligating the borrowing party to repay his debt after a 

1 Article 2 (1) of Law No.37 of 2004 concerning Bankruptcy and Suspension of Obligation for Payments of 
Debts (Undang-Undang No.37 Tahun 2004 tentang Kepailitan dan Penundaan Kewajiban Pembayaran Utang) 
regulates that “Debitor yang mempunyai dua atau lebih Kreditor dan tidak membayar lunas sedikitnya satu 
utang yang telah jatuh waktu dan dapat ditagih, dinyatakan pailit dengan putusan Pengadilan, baik atas 
permohonannya sendiri maupun atas permohonan satu atau lebih kreditornya.”

2 Article 6b of Banking Law stipulates that the operations of a commercial bank shall encompass extending 
credits. For commercial banks which based their activities on Conventional Principles, they extend what is 
called credits. Credit is the provision of money or equivalent claim to money based on a loan agreement between 
a Bank and another party, obligating the borrowing party to repay his debt after a certain period with interest 
(Article 1.11 of Banking Law). Meanwhile, for commercial banks which based their activities on Syariah 
(Islamic) Principles, they extend financing based on Syariah Principles. Financing based on Syariah Principles 
is the provision of money or equivalent claim to money based on a Financing agreement between Bank and 
another party obligating the party receiving the fund to repay the Financing after a certain period with fees or 
profit share (Article 1.12 of Banking Law).
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certain period with interest.3 When a debtor customer could not pay its debt, under Law No.37 
of 2004 concerning Bankruptcy and Suspension of Obligation for Payments of Debts, the 
bank could file a bankruptcy petition provided there is another debt of the debtor customer. 
However, Based on the nature of the Banking Law, could a bank file a bankruptcy petition? 
There is no rule that prohibits banks to file a bankruptcy petition against the debtor. In case 
a petition for a declaration of bankruptcy is filed by a bank, what factors shall be examined? 

Why this question is very significant to analyze? This is because banks4 are special institutions5 
with very significant strategic roles. Banks are intermediary between customers possessing 
funds and customers in need of funds. Besides that, banks are also “supporting agent for the 
payment system “.6                                                                                                                                                                                                                                                         

B.  BANK FILE THE PETITION FOR A DECLARATION OF BANKRUPTCY
As explained above that there is no rule or provision that prohibits a bank to submit bankruptcy 
petition. Law No.37 of 2004 concerning Bankruptcy and Suspension of Obligation for 
Payments of Debts does not prohibit a bank from filing the petition for bankruptcy declaration 
against its debtor customer. Normatively, Banking Law does not prohibit a bank to do such 
legal action either. However, based on the nature of Banking Law, would it be proper and 
reasonable for a bank to settle a non-performing loan by submitting a bankruptcy petition?

Considering its significant strategic roles, banks in Indonesia shall apply the prudential 
principle in conducting their business, according to the principle of economic democracy 
(Article 2 of Banking Law).7 Moreover, Article 29 (2) of Banking Law stipulates that banks 
shall carry out their banking activities with prudential principle.8 The prudential principle 
is fulfilled by implementing all provisions regarding credit extension consistently and with 
good faith. Therefore, a bank shall apply the prudential principle in extending credits, which 
are included in the scope of banking activities. It means that a bank shall fulfill all provisions 
concerning the credit extension consistently and with good faith.

In extending credits, Article 8 (1) of Banking Law obliges that a bank shall have the 
confidence based on through analysis on the intention, capability and ability of a Debtor 

3 Article 1.11 of Banking Law stipulates that “Kredit adalah penyediaan uang atau tagihan yang dapat dipersama-
kan dengan itu, berdasarkan persetujuan atau kesepakatan pinjam-meminjam antara bank dengan pihak lain 
yang mewajibkan pihak peminjam untuk melunasi utangnya setelah jangka waktu tertentu dengan pemberian 
bunga”.

4 Bank is an institution of great value in the commercial world, empowered to receive deposits of money, to 
make loans, and to issue its promissory notes (design to circulate as money), and to commonly called “bank-
notes” or “bank bills”, or to perform any one or more of the functions. The term “bank” is usually restricted in 
its application to an incorporated body, see Blacks Law Dictionary, “free online Legal Dictionary 2nd Edition”, 
http://thelawdictionary.or/bank/

5 The feature of banks is admitted in the provision of Article 2 (3) Law No.37 of 2004 concerning Bankruptcy 
and Suspension of Obligation for Payments of Debts. Under this Article, In the event that the Debtor is in the 
form of a bank, the petition for a declaration of bankruptcy may only be filed by Bank Indonesia. Article 2 (3) 
Law No.37 of 2004 concerning Bankruptcy and Suspension of Obligation for Payments of Debts stipulates that,  
“Dalam hal Debitor adalah bank, permohonan pernyataan pailit hanya dapat diajukan oleh Bank Indonesia.

6 In view of the strategic role of banking in the economy both as an intermediary institution and supporting 
agent for the payment system plays a very decisive factor in the adjustment process. See Indonesia, 
Undang-Undang tentang Perbankan, UU No.10 Tahun 1998, LN. No.182 Tahun 1998, TLN No.3790, 
General Elucidations.

7 Article 2 of Banking Law stipulates that “Perbankan Indonesia dalam melakukan usahanya berasaskan 
demokrasi ekonomi dengan menggunakan prinsip kehati-hatian.”

8 Article 29 (2) Banking Law regulated that “bank wajib melakukan kegiatan usaha sesuai dengan prinsip kehati-
hatian.”
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Customer to repay its debt according to the agreed terms.9 Based on this provision, it could 
be said that
a. Banking activities in extending credits shall be carried out with the prudential principle;
b. An analysis on the intention, capability and ability of a Debtor Customer to repay its 

debt shall be conducted carefully by a bank before extending credits;
c. The form of prudential principle is that on the ground of the above-mentioned analysis, 

the bank shall have the confidence that its perspective debtor customer will be able to 
repay its debts;

In practice, the analysis in extending credits is on the basis of the 5C’s of Credit. They are 
character; capacity; capital; collateral; and condition of economy. Character means character 
of the debtor. Capacity means the financial ability of the debtor to repay the debt. Condition 
of economy means the condition of economy of the country/the city. Capital means the 
capital of the debtor. When the bank does not have sufficient confidence, the bank may 
strengthen confidence by asking collateral.

Article 29 (3) of Banking Law is the legal basis that banks shall conduct necessary actions 
that could avert non performing loans. The actions are10:
i. Drafting Standard Guidance of Credit Policy (Pedoman Minimum Kebijaksanaan 

Perkreditan)
 Banks are required to have a credit policy guidance to be used in the credit approval 

process. The guidance must contain the obligation of banks to establish a credit 
committee (komite kredit).

ii. Credit Information System and Bad Debt List are increasingly refined.
 To avoid duplication of information problem loans, it has been improved electronically, 

which include the name of debtors who have non-performing credit is based on the 
results of Bank Indonesia

iii. The inclusion of Debtors who have non-performing loans in the list of people who 
should not be in the management of a bank

iv. Preparing guidance on the application of sanctions for the management of banks who 
make an inaccurate report concerning non performing loans

 In accordance with Article 49 (1) of Banking Law, inaccurate reporting action could be 
classified as a criminal offense. 11

9 Article 8 (1) of Banking Law stipulates that “Dalam memberikan kredit, Bank Umum wajib mempunyai 
keyakinan berdasarkan analisis yang mendalam atas itikad dan kemampuan serta kesanggupan Nasabah 
Debitur untuk melunasi utangnya atau mengembalikan pembiayaan dimaksud sesuai dengan yang 
diperjanjikan.”

10 Mansjurdin Nurdin, Permasalahan Utama Perbankan Swasta Nasional Dewasa Ini dan Upaya Penangguhannya 
(Paper presented at Perbanas Congress (Kongres Perbanas) XII/1994, 26 May 1994, Jakarta), p.23-24.

11 Article 49 (1) of Banking Law states that “a member of the board of commissioners, board of directors, or Bank 
employee, who knowingly and willfully:
a. creates or causes to exist falsified records in the books or in a report, in a document or report on business 

operation, a transaction report or an account of a Bank;
b. eliminates or fails to enter or cause not to be recorded in the books or in a report, or in a document or report 

on business operation, a transaction report or an account of a Bank;
c. changes, obscures, conceals, erases, or eliminates the existence of a record in the books or in a report, in a 

document or report on business operations, a transaction report or an account of a Bank, or knowingly and 
willfully

d. changes, obscures, conceals, erases, or destroys such accounting records;
 shall be imprisoned to a minimum of 5 (five) years and maximum of 15 (fifteen) years and fined to 

a minimum of Rp10.000.000.000,00 (ten billion rupiah) and maximum of Rp200.000.000.000,00 (two 
hundred billion rupiah).
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The implementation of the internal audit function in banks is compulsory and a bank shall 
be penalized if it does not do so. This obligation was determined on 21 April 1994 between 
Bank Indonesia and The Institute of Internal Auditors-Indonesia.

Policy statement of credit extension to the owner group of the bank and a particular debtor, 
which includes the amount of the credit facility to be provided within a specified period, 
for example, in the next year, the business group affiliated with the owners/management of 
banks and debtors/other debtors with the credit amount relatively large.

Besides that, under Article 8 (2) of Banking Law, it is compulsory for a commercial bank 
to formulate and implement a guidance on credit according to regulations stipulated by 
Bank Indonesia (now, it is replaces by Financial Service Authority/OJK).12 The provision 
concerning the guidance on credit is further stipulated in Decision Letter of Board of 
Directors of Bank Indonesia No.27/162/KEP/DIR on the Obligations for Formulation and 
Implementation of Bank Credit Policy for commercial banks. The Decision Letter was 
issued on 31 March 1995. In the Annex to this Decision Letter, it is attached the Guidance 
on the Preparation of Credit Policy Bank (Pedoman Penyusunan Kebijaksanaan Perkreditan 
Bank - PPKPB).

“The settlement of non-performing loans” is provided for in Chapter VII PPKPB. In the 
“settlement of non-performing loans”, it is stipulated that the Bank is required to formulate 
a credit settlement program by regulating as follow:
1. Program of non-performing loans settlement should include procedures for the settlement, 

the estimated settlement proceeds, and the guidance to prioritize the settlement of non-
performing loans to affiliated parties to the banks and big debtors.

2. Program of non-performing loans settlement shall be in accordance with the Credit 
Policy ( Kebijakan Perkreditan).

Directors then report the program to Bank Indonesia.

Program of non-performing loans settlement is carried out by the Special Task Force (Satuan 
Tugas Khusus - STK). On the implementation, evaluations are conducted regularly on the 
development of the settlement of non-performing loans. The results are then reported to the 
Board of Directors and Bank Indonesia.

If observed carefully, in the process of settlement of non-performing loans, there is no rule 
that states that “filed a bankruptcy petition against the debtor as a legal action to resolve 
non-performing loans between the bank and its customers”. Various efforts are provided, 
including the debt restructuring. Thus, the petition for bankruptcy would not be a proper 
remedy in the legal relationship between a bank and its debtor customers.

A non-performing loan could be caused by several factors. These factors are:13

i. Internal bank factors, which are factors that contained in the bank
 For example, irregularities in the implementation of credit procedures, there is no 

attempt to resolve non-performing loans, the weakness in credit analysis, bank clerk 
carelessness, lack of expertise, etc. 

ii. External factors, ie factors that do not come from the bank and the debtor customers
 For example, negative economic situation (currency exchange), detrimental political 

situation (their social turmoil), other harmful country politics (strike), detrimental 
natural situation (natural disasters), and detrimental regulations (limiting the number of 
supermarkets or mall in certain areas).

12 Article 8 (2) of Banking Law stipulates that “Bank Umum wajib memiliki dan menerapkan pedoman 
perkreditan dan pembiayaan berdasarkan Prinsip Syariah, sesuai dengan ketentuan yang ditetapkan oleh 
Bank Indonesia.”

13 Mahmoedin, Non-performing loans (Jakarta: Pustaka Sinar Harapan, 2004), p.60.
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In order to avert on-performing loans, Bank Indonesia also implements self-regulating 
banks. Self-regulating banks provide flexibility for each bank to make its own decisions 
but carry out the principle of good corporate governance and the prudential principle, as 
follows:14

1. Banks are required to prepare and submit an annual work plan, including the extension 
of credit plans.

2. The implementation of bank internal credit functions effectively.
3. Bank Credit Policy Procedures system, which includes the prudential principle, the 

reliable credit management, credit approval policy, good documentation and credit 
administration, credit control and the settlement of non-performing loans.

In order to prevent non-performing loans, the bank has a very important role. If the bank 
could more quickly determine the potential loan problem, it will be many opportunities to 
prevent or at least minimize losses. Two key factors in the handling of non-performing loans 
are early warning system and prompt corrective system.15

Guarantee (Jaminan) in the nature of Banking Law is the confidence of banks on the ability 
of their debtor customers to repay their loans in accordance with the agreement. Guarantee 
in banking activities consist of the main guarantee and additional guarantee. The main 
guarantee of the credit is the feasibility of the project or the business itself. Meanwhile, 
additional guarantee may be either fixed assets and / or immovable assets. The additional 
guarantee is called collateral. Under Article 1 number 23 of Banking Law, collateral means 
an additional guarantee provided by a debtor to a Bank in order to obtain a Credit facility or 
Financing based on Syariah Principles.16

When a debtor customer could not pay its installment, the bank then could sell the credit 
collateral. Sales of credit collateral could be conducted through two mechanisms. The first 
mechanism is the seller selling the collateral directly to the buyer. The second mechanism is 
by selling through the auctioneer.17                                                  

Article 1 number 28 of Banking Law regulates that “rahasia bank adalah segala sesuatu 
yang berhubungan dengan keterangan mengenai nasabah penyimpan dan simpanannya” 
(bank secrecy is anything related to information regarding any deposit customer and his 
deposits). Law Number 21 of 2008 concerning Sharia (Islamic) Banking (“Sharia Banking 
Law”) also regulates the similar provisions regarding bank secrecy. Under Article 1 number 
14 Sharia (Islamic) Banking Law, “rahasia bank adalah segala sesuatu yang berhubungan 
dengan keterangan mengenai nasabah penyimpan dan simpanannya serta nasabah investor 
dan investasinya” (bank secrecy is anything related to information regarding any depositor 
customer and his deposits and any investor customer and his investment). 

From the above-mentioned articles, it could be concluded that the bank secrecy is related to 
information about deposit customers and information about the deposit of them. It means 
that the information concerning debtor customers and their debts is not included in the scope 
of bank secrecy. Furthermore, for the purpose of exchange of information between/among 

14 Rasjim Wiratmadja dkk, Solusi Hukum dalam Menyelesaikan Non-performing loans, (Jakarta: InfoBank, 
1997), p.8. 

15 Pradjoto, “Versi Bank BUMN: Mekanisme Pemberian Kredit dan Penyelesaian Non-performing loans”, (Paper 
is presented at One Day Seminar Solusi Hukum Penyelesaian Non-performing loans dan Hambatan dalam 
Penyaluran Kredit, Jakarta, 2 Agustus 2006.

16 Article 1 number 23 of Banking Law stipulates that “Agunan adalah jaminan tambahan yang diserahkan 
Nasabah Debitur kepada bank dalam rangka pemberian fasilitas kredit atau pembiayaan berdasarkan 
Prinsip Syariah”

17 Bachtiar Sibarani, Pembelian dan Penjualan Agunan oleh Bank dalam Penyelesaian Kredit Macet, Newletter 
No.42/IX/September 2000, p.2.
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banks is not included in the scope of bank secrecy (Article 44 Banking Law/Article 46 
Sharia Banking Law). It would be very easy for a bank to find out any other debts of its 
debtor customers, in other banks. Therefore, it could be very risky for the debtor customers. 

Article 29 (3) of Banking Law regulates that in extending Credits or Financing based on 
Sharia Principles and conducting other form of businesses, a Bank shall be required to 
adhere to methods not detrimental to the Bank and the interests of Customers entrusting 
their funds to the Bank.18 As a business entity that has the purpose of seeking profit, it is 
understood if banks take any necessary method that benefit the bank. However, any method 
taken by the banks should not be detrimental to the interests of customers. Thus, when a 
bank submits a bankruptcy petition, it shall be examined carefully whether the bankruptcy 
would be detrimental to the debtor customer or not.

Banks have access to the list of debts of Financial Services Authority (Otoritas Jasa Keuangan 
– OJK) that is closed to the public. Banks could easily know any debt of an individual or a 
legal entity on other bank. Therefore, if the bankruptcy petition against the debtor customers 
becomes a common practice in the banking world, it will pose a danger. Banks are not going 
to apply the prudential principle properly when granting credit since the implementation of 
the prudential principle will obviously take time and costs for banks. 

In addition, banks are one of very special institutions in this country. Banking industry is one 
of the economic centers in Indonesia. The Government gives a special attention to the banks. 
When a bank is unhealthy, the Government will spent high costs to rescue the bank. With 
this special treatment compared to other financial institutions, would it be proper that banks 
shall provide treatments that are not detrimental to their debtor customers?

If the banking institutions have an interest to submit petition for bankruptcy against its 
customers, then the condition of Indonesian banking industry will be filled with suspicion. 
An individual or a legal entity will be anxious to borrow money from a bank. As a result, 
banks could not maintain the trust of the community. It would be very detrimental to the 
economy of Indonesia.

CONCLUSION

1. It would not be proper if the petition for a declaration of bankruptcy were filed by a bank. 
2. If the petition were submitted by a bank, several factors shall be considered. The factors 

are whether the bank has applied the prudential banking (including the 5Cs) in extending 
the credit; debts are not included in the scope of bank secrecy; and banks shall take 
actions that not detrimental the interest of their customers, including debtor customers.

18 Article 29 (3) of Banking Law regulates that “Dalam memberikan kredit atau pembiayaan berdasarkan Prinsip 
Syariah dan melakukan kegiatan usaha lainnya, bank wajib menempuh cara-cara yang tidak merugikan bank 
dan kepentingan nasabah yang mempercayakan dananya kepada bank.”
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OF ARBITRATION AS A E-COMMERCE  DISPUTE RESOLUTION  
IN INDONESIA
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pujifhuns@gmail.com, izzaaulia@student.uns.ac.id

ABSTRACT
The development of the business world is increasingly rapidly.  It can happen because the rise 
in the era of globalization in the field of technology without limits, then it could have arisen 
from problems due to the tort committed by the parties. Thus, the necessary alternative dispute 
resolution when problems arise. Arbitration is one of the alternative dispute resolution in the field 
of business, as the development of the age and the globalization of arbitrase also experienced 
changes and developments. The purpose of the author in this study is to find out how the 
arbitration process in resolving disputes in E-Commerce and to the influence of globalization on 
the development of arbitration in Indonesia. The results of this research is that arbitration could 
be made the way as an E-Commerce dispute resolution but the setting is not set explicitly in the 
legislation, and the fact that globalization indeed influenced the development of arbitration such 
as arbitration is no longer just in one country but may even cross country.

Keywords: Influence Of Globalization, Arbitration, E-Commerce

A. BACKGROUND
The development of economy in the era of globalization systems also give rise to the 
development of the business transactions. Trading activity is one of the areas that support 
the economic activities in the community and also has a large role in affecting the condition 
of the national economy. In addition, the trade has a very important meaning in improving 
economic growth continuously, improve the implementation of national development in order 
to embody equitable development including its results result and maintain national stability.

Trade disputes can arise at anytime and anywhere in between the parties involved in the 
activities of a business or trade. In the event of any such dispute has been in trading activity, 
then the parties to the dispute can sue solving and dispute resolution(solution) is fast and 
precise. The parties involved in the trade dispute may freely choose the way of settlement 
and the law that will be used (choice of law) in accordance with the agreement that has been 
agreed upon in the contract.

Dispute resolution in the trade activities not only can be made through the courts (litigation) 
but can also be done through alternative dispute resolution outside the Court (non litigation). 
But at the moment, the dispute on the Court is no longer the first choice because it is considered 
not quite effectively and efficiently to resolve a trade dispute and are considered less able to 
create a conducive atmosphere as it tends to be difficult for the seekers of Justice. In addition, 
trade dispute resolution in the courts not in accordance with the business community’s motto 
States that “time is money” and considered only takes a drag on without giving it a final and 
binding decision so that it can have an effect on a smooth and firm productivity.

One of the alternative dispute resolution in the field of trade is arbitration. According to Act 
No. 30 of 1999 regarding arbitration and alternative dispute resolution, arbitration is a civil 
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dispute settlement ways outside the public justice based on the arbitration agreement made 
in writing by the parties in dispute. 

Arbitration is a way of settlement of a civil dispute outside the public justice based on the 
arbitration agreement made in writing by the parties in dispute. Dispute resolution through 
arbitration can only be done when there is an arbitration agreement which have been 
exchanged by the parties, either in the form of the arbitration clause set forth in a written 
agreement made by the parties prior to the arising of the dispute (Pactum de Compromittendo) 
as well as a separate arbitration agreement made by the parties after the dispute arises (Acta 
Compromise) (Widjaya & Yani, 2000:44).

When trading in the contract agreed upon by the Parties contained the arbitration clause 
designating a particular arbitration institution as a forum of dispute resolution, then the 
Act No. 30 of 1999 automatically negate the rights of the parties to submit a dispute or 
difference of opinion contained in its Charter to the courts of the country where the defendant 
is domiciled. The district court lost the authority to investigate and prosecute such trade 
disputes as set forth in article 3 of law No. 30 of 1999, as well as having an obligation to 
refuse a trade dispute arbitration (Syahrani, 2004:191).

Along with the growing age of the developed models of business transactions in Indonesia, 
like the kneeing and selling Online is being conducted by the city’s businessmen in Indonesia. 
Trade transactions through the internet in contrast to shopping or do trading transactions in 
the real world.

In the world of law, selling online is called with the term E-Commerce. Electronic Commerce 
has yet to have a term of formal. There are several terms which are known generally as 
E-Commerce, WEB Contract, and contracts of trade electronics. However, in this paper, the 
term used is e-commerce.

E-commerce is part of the Electronic Business (business conducted through electronic 
media). Business circles gave a definition of e-commerce as any form of commerce/trade 
goods or services using electronic media. Electronic media here is not limited to the internet, 
but because internet use is very popular then focus the discussion this thesis is an e-commerce 
on the internet.

Onno w. Purbo and Aang Wahyudi which cites the opinion of David Baum (Wahyudi, 2000:2) 
mentions that “e-commerce is a dynamic sets of technologies, application, and business 
process that links enterprises, consumers and communities through electronic transaction and 
the electronic exchange of goods, services and information”. that e-commerce is a dynamic 
set of technologies, applications, and business activity that links companies, consumers, and 
communities through electronic transactions and trade in goods, services and information.

In E-Commerce transactions sometimes dispute between sellers and buyers that might 
not meet each other, as in E-Commerce is very possible transaction of buying and selling 
without any merging of the seller and the buyer and supported by technological advances in 
this era of globalization.

Data from the ICD Research Institute predicts that e-commerce market in Indonesiawill 
grow 42% from the year 2012-2015. This figure is higher if compared to other countries 
such as Malaysia (14%), Thailand (22%), and Filipino (28%) Of course , value of this is 
very tempting for some investors, both in and outside the country (https://startupbisnis.com/
data-statistik-mengenai-pertumbuhan-pangsa-pasar-e-commerce-di-indonesia-saat-ini/
retrieved on November 21, 1999 at 20:47 GMT).

Some VC (Venture Capital) as large as the Internet Rocket, CyberAgent, East Ventures, 
and Ide Source even infuse capital into the e-commerce company based in Indonesia. Call 
it a few among them are Zalora, Berrybenka and Lazada, Tokopedia, Bilna, Saqina, VIP 
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Plaza, Ralali and many more. Those are some examples of e-commerce companies that 
succeed in harnessing the opportunities e-commerce market in Indonesia who are currently 
rising (market https://startupbisnis.com/data-statistik-mengenai-pertumbuhan-pangsa-e-
commerce-at-this-time-indonesia/retrieved on November 21, 1999 at 20:47 GMT).

In resolving disputes in E-Commerce does not cover the possibility of the parties to choose 
a settlement outside the Court with the intention of efficient time and money, one of the 
alternative dispute resolution can be selected by the parties is by way of arbitration.

Online arbitration dispute resolution efforts have started to be known and enforce developed 
countries like the United States, United Kingdom, Canada and several countries in Europe 
(Sholikah, 2009:21). How dispute resolution was very interesting because done online 
making it easier for the parties to resolve disputes wherever they’re obstructed without time 
and place. In Indonesia the online arbitration is new and has not been regulated in a special 
regulation. The rules on arbitration in Indonesia is contained in the law of Number 30 of 
1999. However, in the law there is no setting on the arbitration conducted online.

We know that arbitration applies in Indonesia after the promulgation of law No. 30 of 
1999 regarding arbitration, so it can be inferred that the arbitration was created before the 
existence of E-Commerce was born. The author has the initiative to make a writing in the 
form of a journal will discuss about how to resolve the dispute arbitration in E-Commerce 
and how the influence of globalization in the development of arbitration as an alternative 
dispute resolution in the field of E-Commerce in a title scientific papers titled “the influence 
of Globalization on the development of Arbitration as a Dispute Resolution of E-Commerce 
in Indonesia”.

B. RESEARCH METHOD
This study are normative or doctrinal. According to Peter Mahmud Marzuki, all research 
related to the law (legal research) is always the normative. If the type of researchshould 
be stated in writing, simply expressed that research is the legal research (Peter Mahmud 
Marzuki, 2014:55). This research was done with by the author about how arbitration in 
resolving conflict E-Commerce and how the influence of globalization in the development 
of arbitration as an alternative dispute resolution in the field of E-Commerce will obtained 
the conformity between something to were investigated with the value or appropriateness/
rules or principles, which provided a reference. In this study, the references into reference is 
Act No. 30 of 1999 regarding arbitration and alternative dispute resolution and law number 
11 year 2009 of the information and electronic transactions. The sources of legal materials 
used in law research are: Primary Ingredient : The legislation of the Republic of Indonesia 
in 1945 amendment IV; The book of the law of civil law; Act No. 30 Year 1999 regarding 
arbitration and alternative dispute resolution; Act No. 11 Year 2009 of the information 
and electronic transactions. Secondary Material : Textbooks written legal experts; Legal 
journals; articles; etc.

C.  DISCUSSION
1. The process of E-Commerce dispute resolution through arbitration

The arbitration word derived from the Latin arbitration which means the power to get 
things done, according to the “wisdom”. He attributed the term arbitration with wisdom 
as well – though hints that the Arbitration Panel does not need to look at the law in 
resolving disputes of parties, but simply basing on wisdom. This view is incorrect 
because the arbitrator also apply the law as what is done by the judge in court (Subekti, 
1981:1-3).
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Understanding of the institution of arbitration can be seen in article 1 paragraph (8)– Law 
number 30 of 1999 stated that: “the institution of arbitration was the Agency chosen by 
the parties to the dispute to give a verdict on the dispute; the institution may also provide 
a binding opinion regarding a specific legal relations in matters of dispute arising yet 
“. So it can be drawn the conclusion that the arbitration is a way of dispute resolution 
chosen by the parties to help resolve the dispute and provide opinion a specific legal 
relationship, to get a win-win solution that is final and binding for the parties so that the 
parties can meet its obligations and rights.

Arbitration is made by written agreement in accordance with the agreement between 
the two sides before the occurrence of a dispute or an agreement made by the parties 
that were created after the occurrence of the dispute. The agreement to arbitrate arises 
because of an agreement that was going on between the two sides. An example of a clause 
or the arbitration agreement is as follows: “all disputes arising from this agreement, will 
be completed and terminated by the Indonesia National Board of arbitration (BANI) 
according to the rules of the arbitration procedural rules of BANI –, which his decision 
binding both parties to the dispute, as the decision in the first and last levels”.

Arbitration is made by written agreement in accordance with the agreement between 
the two sides before the occurrence of a dispute or an agreement made by the parties 
that were created after the occurrence of the dispute. The agreement to arbitrate arises 
because of an agreement that was going on between the two sides.

An example of a clause or the arbitration agreement is as follows: “all disputes arising 
from this agreement, will be completed and terminated by the Indonesia National Board 
of arbitration (BANI) according to the rules of the arbitration procedural rulesof BANI 
–, which his decision binding both parties to the dispute, as the decision in the first and 
last level.” Indonesia National Board of arbitration (BANI) is a centre of arbitration in 
Indonesia. Arbitration institutions provide a variety of services relating to the arbitration, 
mediation and other forms of alternative dispute resolution including hybrid arbitration 
as an alternative commercial dispute resolution through the courts. The BANI offers to 
the parties an independent forum to resolve business disputes and provide the necessary 
institutional support by acting in autonomous and independent in law enforcement and 
justice. BANU helps the parties appoint arbitrators if they don’t reach an agreement and 
monitor and supervise the process of arbitration.

In terms of e-commerce transactions conducted between individuals is not the shape of 
a business entity, to know the State Court authorized the judge dispute going on, then 
it can be seen in the choice of jurisdiction. When in the contract e-commerce between 
countries, the parties have determined the choice of jurisdiction either expressly or 
tacitly, then the Court as specified in the contract that are put in place. Similarly, in 
terms of specific legal qualification prescribed in the contract e-commerce transactions, 
then the authorities prosecute the dispute happening are the courtsspecified in the 
qualification in accordance with the laws in force.

Furthermore if the business person in e-commerce transactions in the form of a business 
entity such as a limited liability company (PT) and an individual, then the dispute, then it 
is based on the principle of the Siege, a Court Registrar Statute air adjudicate the matter 
is the Court of the place of establishment of the company (Ramli Ahmad &, 1994:5).

Dispute resolution through arbitration online is an option in resolving problems that 
occur due to the use of electronic communication and distribution of information and 
goods. As for the procedure for resolution of disputes through arbitration, namely online 
(Basarah, 2001:28-31):
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a. Agreement to resolve disputes through arbitration online 
1) the parties must consider the specific provider on procedures that will be used 

in the completion of conflict as part of the arbitration agreement, for example 
through AAA (American Arbitration Association Therefore, in the beginning 
of the examination will be conducted on the basis of the procedure that has 
been chosen by the parties.

2) selected Provider could not perform the task as expected if the parties do not 
have the capacity to resolve disputes through arbitration and/or disputes that 
occur are not related to the field of trade or other areas that have been determined.

3) by agreeing to the procedures of a particular provider, then the parties also 
agreed to the changes when done the checks start.

4) when the parties agree to resolve through arbitration of conflict online, then the 
chosen provider has the authority to resolve the dispute.

b. Notification to the parties and the calculation of the period of dispute resolution.
1) If the other is not determined, based on the agreement of the parties and 

the consent of the arbitrator so any document that was created based on the 
procedure of provider chosen should have been sent to the case site at the time 
and day specified. The time and the day of the receipt of the document by 
e-mail will be set as the time he made the document by the parties

2) the settlement period will be calculated from receipt of these documents in case 
site.

c. The claims filed in the arbitration.
1) the applicant must make the document containing the demands to the 

administrative site. Demands in arbitration must include: the arbitration 
agreement, the agreement between the parties related to the number, identity, 
qualifications, and way of appointment of arbitrators, the statement about the 
dispute which occurred, legal reasons which aspects influenced the demands, 
the desired amount of damages (if any)

2) the demands put forward by the applicant must also contain the following 
information:
a) The e-mail address of the applicant;
b) e-mail address of the respondent;
c) Name, address, telephone number and facsimile of the parties.

3) the applicant must pay a fee the day before asked the demands to 
4) the administrative site. These costs can be paid electronically or other methods 

specified by the provider.
d. Notice the content demands

1) Once payment is made, then the provider will examine the demands put 
forward by the applicant is already in accordance with point 3 above. If it is in 
compliance, then in a period of 5 working days, the provider shall notify the 
parties of internet addresses from case site it has made use by the parties. The 
date and time addresses case site to the parties by e-mail is set as the time and 
date that the case made by the site.

2) If the respondent could not be notified through e-mail, then the provider shall 
establish that the procedures that have been selected can not be used.

3) If the provider establishes that the demands are not eligible formally, then the 
provider will not create case site and the applicant must equip it in advance.

e. The answer to the demands for a period of 30 days as of since he made the case that 
the respondent, the site should answer the demands, which include:
1) the answer to the demands put forward by the applicant party, which includes 

facts, documents and legal reasons.
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2) objection to arbitrator, with regard to the number, identity, qualifications, and/
or the way the appointment of arbitrators.

3) e-mail address of the respondent.
4) If the respondent would file a counterclaim, then the document is presented is 

adapted to the requirements stated in points 3.
f. The answer to the counterclaim if the respondent filed a counterclaim, the applicant 

must answer the counterclaim within 30 days of receipt of the counterclaim in the 
case site. The answer from the applicant must include the information specified 
points 5.

g. Extension of period of dispute resolution Providers or arbiters, with a logical reason, 
may extend the time period, such as the time period of the respondent to answer 
the demands of the applicant or of the applicant to answer the demands of the reply 
from the respondent.

h. Language use
 The language used in the resolution of a dispute is the language used in the arbitration 

agreement, unless the parties or other prescribed on the basis of the authority of the 
arbitrator.

i. The process of hearing
1) If the parties with the consent of the arbitrator agreed to carry out the process 

of hearing, then the arbitrator shall make an award based on compliance by the 
parties. When the hearing process is not done, then the arbitrator will make a 
ruling within a period of 30 days as of since the process is closed.

2) in the process of hearing, testimony can be admitted, cross-examination of the 
witnesses can be conducted, and additional documents may be accepted as 
evidence of an arbitrator.

j. Place of Venue verdict of the verdict may be determined by the parties, if the parties 
do not specify, then the place of the verdict was determined by the arbitrator.

k. Inform the content of the ruling of the Arbitrator must provide the verdict in case 
site. The time and date of the verdict was sent to the parties of the case, the site was 
designated as a time and date for the verdict has been made. Case site will remain 
available for 30 days as of since he made the ruling.

l. the method of communication used
1) the arbitrator may determine the method of communication will be used outside 

of a method of communication used in case site.
2) Provider must provide the e-mail address for the parties and the arbitrators, which 

the parties and the arbitrator or provider with the provider can keep in touch.

Provisions contained in article 27-64 Act No. 30 of 1999 regarding arbitration and 
alternative dispute resolution, the lack of any article that States that the parties must 
be confronted or physically face to face. In the process of arbitration regulated Act No. 
30 of 1999, the parties are not required to be present during the process of arbitration 
so it can’t be directly face to face in the process of online arbitration instead of being a 
problem. In addition, the existence of article 4 paragraph (3) law of Number 30 of 1999, 
keep open the possibility of the parties to resolve the conflict online (national, 2010).

Implementation of online arbitration in Indonesia have been fit and does not conflict 
with existing legislation, in particular Act No. 30 of 1999. Although, the basic law ist 
he implementation of online arbitration has been there, but the problem is the absence 
of rules of practice governing how the online arbitration it is executed. When setting the 
implementation of online arbitration submitted to the parties to set it up yourself, it was 
feared there were no standard raw about the implementation of arbitration effective and 
efficient online (national, 2010).
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2.	 The	 influence	 of	 globalization	 in	 the	 development	 of	 arbitration	 as	 a	 dispute	
resolution of E-Commerce in Indonesia

Everywhere, people say that we are now living in the times with a social life that 
is largely determined by the global process. Even now it has become the fashion to 
consider that the warring Nations had already passed, and that the national levels of 
Government is not effective anymore to confront economic and social processes that 
are globalizing (Hisrt, 2001:264).

According to Dr. Heru Nugroho, globalization is a process of culture which is characterized 
by the presence of the tendency of the regions in the world, both geographically as well 
as physical, being uniform in format of social, cultural, economic, and political. In 
the global process of social life has created the egalitarianism, in the field of culture 
trigger the emergence of “internationalization of culture”, in the field of Economics 
create interdependence in the process of production and marketing, and in the politics 
of creating “liberalization” (Nugroho, 2001:4).

Arbitration is regulated in Act No. 30 of 1999 is a way of settlement of a dispute outside 
the public justice based upon the written agreement of the parties to the dispute. However 
not all disputes can be resolved through arbitration but only disputes concerning rights 
under the law ruled all or completely by the parties to the dispute on the basis of the 
word agree (Widjaya, 2001:5).

From the given sense it looks to us that the other is not an arbitration body of the 
judiciary award has final and binding on the parties who want their dispute settlement 
is done through institution of arbitration. In this case the Parties shall be entitled and 
authorized to determine and appoint the arbitrators alone will resolve the dispute, which 
also means the existence of authority of the parties to determine their own way of 
dispute resolution that is wanted.

Arbitration is in fact also has a long history, since the arbitration was already known 
in the legislation since the enactment of the law in the civil code, namely since the 
Netherlands began introduction of the Rv that is regulated in section 615 to 651. Further 
historical development of arbitration is characterized by the formation of the National 
Board of arbitration (BANI).

The arbitration was held with based on law No. 14 of 1970 on the provisions subject 
matter of Justice, as amended at this point with the Act No. 4 of 2004. This legislation 
is the parent and the general framework laid the Foundation and basis of the judiciary, 
as well as guidelines for judicial environment, each set in its own legislation. Then it 
is also arranged in regulation number 30 of 1999 . Where basically dispute resolution 
outside the Court on the basis of peace or by the referee (arbitration) remains permitted. 
But the award has only the power of eksekutorial after gaining permission or orders to 
carry out the execution of the judgment.

With the publication of Act No. 30 of 1999, then the main source of law in the matter 
of the arbitration and alternative dispute resolution is only based on the LAW, and any 
regulations during the Foundation of the guidelines in the handling of Arbitration stated 
does not apply anymore. As good as any award, while the parties do not want to execute 
it voluntarily, then it will empty the verdict. Then to implement the arbitration ruling 
is not implemented on a voluntary basis mainly by parties which declared defeated in 
the matter, the Act gives a form of coercion to parties who do not want to voluntarily 
implement the Arbitration ruling, namely in the form of execution. Execution of 
arbitration is an attempt of the State (in this case carried out by the District Court).
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To implement the ruling of the arbitration body (represents private law) are not 
implemented on a voluntary basis by the parties, especially the party declared the losing. 
The implementation of the verdict (execution) Arbitration, is a product of the law from 
an institution (Institution) was implemented by other institutions (institutions).In this 
regard the decision of a Board of arbitration administered by judicial bodies, namely the 
Court of the country. In practice this execution may cause some juridical or legal issues, 
since in general the Act No. 30 of 1999 regarding arbitration and alternative dispute 
resolution provides the right and authority to the head of State Court to control or correct 
the verdict or International National Board of arbitration before the Arbitration ruling 
stated whether enforceable or not.

Apart from that, according to Act No. 30 of 1999 the parties are still allowed to apply for 
annulment of the decision of a Board of arbitration over to the Chairman of the District 
Court. As specified in Law Number 30 of 1999, the decision of a Board of arbitration 
are final and binding. There is no legal efforts over the arbitration ruling, binding on 
the parties, the efficiency and effectiveness is a characteristic of the arbitration process. 
control or testing efforts as well as the petition for cancellation upon the arbitration 
ruling by the Chairman of the District Court may result in the nature of a final and 
binding ruling loses its meaning. Similarly in the petition for annulment of the award, 
while the petition is granted, then the Arbitration ruling also ran aground.

As an example of the changes and development of arbitration due to the globalization 
will be explained below, this arbitration clause has also noted, besides the agreement 
anyway. So far before a dispute arises as a result of the cooperation agreement, the 
parties have previously pointed to the Agency as the Agency resolve the dispute.

Arbitration when the program is no longer used among relatives only. Now this business 
relationship has been cross border (International) nature, so too did the parties involved 
in it from various background economic, cultural and social groups, meaning that adult 
arbitration this involves the parties mutually different background.

The parties to the dispute is not as freely as in the past in selecting an arbitrator will 
deal with disputes that are submitted to him. At least they are bound by the institution 
(institution) set up the arbitration. In contrast to the arbitration of the middle ages, 
nowadays the role of the arbitration shall not only provide services or offer a settlement 
on the dispute to the entrepreneurs of the industry or trade.

Also resolve the dispute arbitration law, issues that are beyond the jurisdiction of the 
Court or where the Court is not ready to resolve the dispute. This arbitration is not only 
being asked to interpret a contract or decide whether a contract has been executed or 
what the consequences of a breach.

D. CONCLUSION 
Implementation of online arbitration in Indonesia have been fit and does not conflict 
with existing legislation, in particular Act No. 30 of 1999. Although, the basic law is 
the implementation of online arbitration has been there, but the problem is the absence 
of rules of practice governing how the online arbitration it is executed. When setting the 
implementation of online arbitration submitted to the parties to set it up yourself, it was 
feared there were no standard raw online arbitration on the implementation of an effective 
and efficient.

The influence of globalization greatly influences the development of arbitration. Arbitration 
when the program is no longer used among relatives only. Now this business relationship 
has been cross border (International). The parties to the dispute is not as freely as in the 
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past in selecting an arbitrator will deal with disputes that are submitted to him. At least they 
are bound by the institution (institution) set up the arbitration. In contrast to the arbitration 
of the middle ages, nowadays the role of the arbitration shall not only provide services or 
offer a settlement on the dispute to the entrepreneurs of the industry or trade. Also resolve 
the dispute arbitration law, issues that are beyond the jurisdiction of the Court or where the 
Court is not ready to resolve the dispute. This arbitration is not only being asked to interpret 
a contract or decide whether a contract has been executed or what the consequences of a 
breach, but arbitration can also be asked to complete an incomplete agreement or other 
matters other than those referred to above by the parties.

E. RECOMENDATIONS
1. To the House of Representatives (DPR), or President mus be make many changes ion 

Arbitration Act, that addition of online arbitration so that the perpetrators of the attempt 
did not hesitate to make electronic commerce activities for the sake of legal certainty.

2. Indonesia National Board of arbitration did not hesitate to dispute resolution online.
3. The Government shall provide telecommunications infrastructure and establish a new 

agency to handle online arbitration case as more advanced technology does not cover 
the possibility of the large number of online disputes arising.
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ABSTRACT
The right of indigenous peoples has to be protected and recognized by the goverment as it has 
been stated on article 18 paragaph (2) of The 1945 Constitution of Republic Indonesia, The 
traditional right of indigenous peoples are both binding and abiding a strong religious relation 
with its indigenous land or the ‘ulayat’ land. The indigenous land rights is different with the land 
rights as the legal subjects. It is a collective rights of the indigenous people fot their lands. The 
right of indigenous people is based on collective and communal principles owned eversince their 
origins. Recognition and protection for the indigenous land rights has not completely done. There 
are some issues, such as lands retaining, claiming and overlaping regarding the establishment 
of state forest area and the issuance of private permits. Retaining indigenous lands is done by 
establishing the borders which stated as state owned land by the government. Moreover, the 
government applies a zoned model in the indigenous land which lessen the indigenous peoples 
rights and omitting its use of land generation by generation. The issuance of private permits 
violates the use of indigenous lands. There are claims issued by the government who is not 
considering the indigenous lands rights owns by indigenous peoples. It arises conflict between 
the indigenous people and the government who issued the regulation regarding recognition 
and protection of the indigenous lands rights. Thus, there should be a specific regulation which 
regulates the recognition and protection of the indigenous lands rights, amendment of existing 
regulation and an institution specifies in the indigenous peoples and their rights.
Keywords: Recognition, Protection, Indigenous Land Rights, Indigenous People, Constitutional

1. Background
There are at least 300 ethnic groups in Indonesia1. It makes Indonesia as multi-ethnic state. 
Aliansi Masyarakat Adat Nusantara (The Aliance of Indigenous People or abbreviated 
as AMAN) estimated the sum of indigenous peoples in Indonesia is around 70 millions 
people or around 20% of Indonesian citizens. It’s considered as the domination compared 
to the existing indigenous peoples in Asia and around the world. The 1945 Constitution of 
Republic Indonesia acknowledges and respects their presence and their traditional rights. 
However, in fact most of the them are living secluded from the modern life2.

Recognition and comity the union of indigenous people has been established eversince before 
the 1945 Constitution of Republic Indonesia. Article 8 of the 1945 Constitution of Republic 
Indonesia (before the amendment) has explained the existance of 250 zelfbesturende 
landschappen and volksgemenchappen, such as the clans and the villages. After the second 
amendment of 1945 Constitution of Republic Indonesia, recognition and comity toward 
the indigenous people are further regulated on article 18B (2) and article 28I (3) that stated 
“Negara mengakui dan menghormati kesatuan-kesatuan masyarakat hukum adat beserta hak-

1  Kuoni - Far East.  A world of difference. Published 1999 by Kuoni Travel & JPM Publications. Page 99.
2  Sri Nurhayati Qodriyatun. Pengabaian Negara Atas Hak Hidup Masyarakat Adat. Info Singkat Kesejahteraan 

Sosial Kajian Singkat terhadap Isu Aktual dan Strategis. Vol. VII, No. 06/II/P3DI/Maret 2015. hlm.10
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hak tradisionalnya sepanjang masih hidup dan seusai dengan perkembangan dan masyarakat 
dan prinsip Negara Kesatuan Republik Indonesia yang diatur dalam undang-undang”.3

Article 18B (2) of the 1945 Constitution of Republic Indonesia implies the importance 
of regulating the indigenous people should be compulsary done by the government. The 
indigenous peoples who live in particular state shall be recognized and protected as a unique 
part and as the descendant of ancient culture of the society. It also implies four formal 
requirements to qualify the indigenous peoples characters: (1)  throughout life; (2) suitable 
for the society development life; (3) suitable with the basic principles of Indonesia; (4) 
regulated on the constitution.

Rahardjo stated that the four requirements above is a form of the state hegemonic authority 
and it is determined the existance of the indigenous peoples. The government wants to 
regulate, define, establish and do everything regarding the indigenous peoples and make 
sure it’s still under the authority’s perception4. However, Soetandyo Wingjosoebroto stated 
that the four requirements above, whether as ipso facto or ipso jure, could also defined as 
“pengakuan yang dimohonkan” or “petitioned recognition” in  which shows the existance of 
the indigenous peoples itself as a burden of proof to be recognized or not by the government’s 
regulated policies.5 

Recognition of the constitutional rights of the indigenous peoples on the 1945 Constitution 
of Republic Indonesia regarding the indigenous land’s  and natural resources right pursuant 
to article 18B (2) and 28I (3) is only a recognition of the indigenous peoples as a semi-
autonomous society and its rights to utilize the natural resources. Further indigenous peoples 
rights are regulated on specific regulation.

National land’s concept are based on the customary law. So it is also acknowledged the 
customary rights of the indigenous peoples in Indonesia. G Kertasapoetra stated that the 
customary rights  is the highest priority land right for the indigenous peoples and has to 
be guaranted by the law society in order to establish the utilization of indigeous lands. The 
indigenous peoples has their indigenous land’s (or the customary rights) rights that been 
regulated by their chiefs6. However Iman Sudiyat stated that the customary right is the right 
adhered as specific competency of the indigenous peoples, as their authority to arrange and 
manage the lands for their needs7.

The customary right relates to the indigenous peoples since it is their compulsary 
obligations. The indigenous peoples are distinct from the common peoples on the legal 
society. They have spontaneously established in a particular region and their establishment 
are not regulated by the higher authorities. Their basic principles is also to utilize the natural 
resources communally and not to harm it. Its distinctions appear clearly toward the legal 
society. Hence they have their own customary law in order to live orderly. 

The indigenous land right includes all lands around where the indigenous peoples lived, 
whether it has been legally registered or not. As the subject of the indigenous land, the 
indigenous peoples are a union that legally based on teritory or geneology. Mostly known by 

3 Noor Sidharta Effendi. Mahkamah Konstitusi dan Perlindungan Hak Sosial Masyarakat Hukum Adat. Makalah 
disampaikan pada Kuliah Tamu Constitutional Law Festival 2016 yang diselenggarkan oleh Fakultas Hukum 
Universitas Brawijaya. 7 November 2016.

4 Satjipto Rahardjo. 2005. Hukum Adat dalam Negara Kesatuan Republik Indonesia. Jakarta: Komnas Ham, 
Mahkamah Konstitusi RI, dan Departemen Dalam Negeri. Hlm. 72

5 Wignjosoebroto. 2005. Hlm 39.
6 G. Kertasapoetra. 1985. Hukum Tanah Nasional, Jaminan Undang-Undang Pokok Agraria Bagi Keberhasilan 

Pendayagunaan Tanah. Jakarta: Bina Aksara. Hlm. 88
7 Imam Sudiyat. Hukum Adat Sketza Azas. Yogyakarta: Liberty: hlm. 1
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their clans. If there is someone who apparently acting as the legal subject of the indigenous 
right, it would be the chief or the elders who represent the indigenous peoples based on their 

The indigenous land right or the ulayat right was firstly regulated in Law of The Republic 
Indonesia Number 5 of 1960 on Agrarian Principles. It is considered the recognition of 
the indigenous peoples as the subject of the ulayat right, specifically in article 2 which 
considered the ulayat right on the national land law. The ulayat right is the highest right 
within the indigenous people to possess their particulr indigenous land right which owned 
communally. Further regulation explained in article 1 (1) on Peraturan Menteri Negara/
Kepala Badan Pertanahan Nasional Nomor 5 Tahun 1999 tentang Pedoman Penyelesaian 
Masalah Hak Ulayat. As stated on article 1 (1), the indigenous people similiar with their 
ulayat right, are legally possessed their lands and legally utilized the natural resources 
around it to accomplish their prosperity8. Meanwhile, the indigenous people are considered 
by their existance and their customary law within the scope of the national law. There’re 
also the specific regulation on maintaining the indigenous land in order to be obeyed by the 
indigenous peoples.

The ulayat right recognition frequently violated by both the government and private parties, 
such as negligence of the ulayat right by simply not legitimize the right itself. There’re only 
11 communities from a total of 365 communities of indigenous peoples that has been legally 
recognized for the ulayat by the government and the local regulation under the Directorate 
General of Remote Indigenous Community Social Affairs. Moreover, there’s only one of 
them proceeds the establishment in National Land Agency (BPN). The negligence results 
on the absence of legal certainty for the ulayat right. Based on the Aliance of Indigenous 
Peoples (AMAN), there are at least 48 conflicts occured between the indigenous peoples 
communities regarding the ulayat rights matters and resources, including 947 family clans. 
The conflicts are estimated a total of 690.558 hectares disputes. In October 2012 up to 2013, 
AMAN found more than 274 indigenous peoples are sentenced fault and imprisoned for 
trying to keep their ulayat right. Further legal acts are submitted to The Supreme Court to find 
the justice9. Hence, it is necessary to regulate the recognition and protection of indigenous 
people and their ulayat rights.

2. Finding and Discussion
2.1 Violation on Recognizing and Protecting the Indigenous Lands.

The ulayat right is owned by the indigenous people to possess the land, both the forest 
or non-forest area, based on collective and communal principles. There are around 50-
70 millions of indigenous peoples live in forest area. Whilst the indigenous peoples 
are divided in 31.957 villages and the 71.06% of those are depending on the forest 
area and its natural resources10. Recogniion and protection of the ulayat right would 
affect the number of violations, the land take-over and overlap claims also within the 
forest establishment area by the government. The misused of issuance permits to private 
parties are the biggest number of cases on how the government itself violates the ulayat 

8 Muhammad Bakri. Pengakuan Semu Hak Ulayat dalam Hukum Agraria Nasional. Makalah disampaikan 
pada Kuliah Tamu Constitutional Law Festival 2016 yang diselenggarkan oleh Fakultas Hukum Universitas 
Brawijaya, 7 November 2016.

9 Herlambang P Wiratraman dan Tim Pengkajian Konstitusi. 2014. Laporan Akhir Tim Pengkajian Konstitusi 
Tentang Perlindungan Hukum Terhadap Masyarakat Hukum Adat. Jakarta : Pusat Penelitian dan Pengembangan 
Sistem Hukum Nasional Badan Pembinaan Hukum Nasional Kementerian Hukum Dan Hak Asasi Manusia RI. 
Hlm. 1

10 Tim Inkuri Nasional Komnas HAM. 2016. Inkuiri Nasional Komisi Nasional Hak Asasi Manusia Hak 
Masyarakat Hukum Adat Atas Wilayahnya di Kawasan Hutan. Komnas HAM. Hlm.
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right. The land take-over from indigenous land to just land are done by putting the 
boundaries either as the common land or national forest area. The government has 
established “Functional Teritoriality” in a form of Land Use Agreement (Tata Guna 
Kesepakatan) and also divided the others forest functions and its area by Production 
Forest, Protected Forest and Conservation Forest.

The zoning models established by the government evicted the indigenous peoples 
rights and neglected the use of land that has been heriditary lived within the indigenous 
peoples. In fact, after the zoning of forest functions, there are bigger chances used by 
the private parties to potentially misused their permits for mining and industrializing the 
forest in a big scale.  Forest preservation and environment is threatened as a result of the 
issuance of permits, with no concerned of the safety of the local communities.

As for the issuance of permits along with depriviation of the indigenous area by 
claiming it as the national forest and addresing the permits to the third parties (private 
parties) as Hak Pengelolaan Hutan (HPH), Hak Guna Usaha (HGU), Hutan Tanaman 
Industri (HTI), and etc. The negligence of indigenous people right for their teritory 
in the forest area affects on the domination of national forest and private parties who 
rule the indigenous forest. The government gives the authority to private parties using 
the permits to legally manage the forest that dominated by indigenous area claims. 
Resulting on the overlapping area and leads into particular conlicts for the time being. 
The utilization of forest production area for small business and local communities 
(including the indigenous peoples) are no more than 3% of it, the rest belongs to the big 
private companies11.

The overlapping use of land conflicts and the issuance permits for the private parties on 
indigenous land area are the most common violation. One of the conflict occured in West 
Kalimantan by Dayak Simpang clan on the limited production forest (Hutan Produksi 
Terbatas). It occured on around 8894 hectares of additional forest, 2848 hectares of 
farming land, 12000 hectares multi-farming land and 81 hectares housing land. A sum 
of 23.023 hectares and about a half of those lands are Non-Forest Cultivation Area 
pursuant to Provincial Area Planning or Rencana Tata Ruang Wilayah Propinsi (RTWP) 
of West Kalimantan on 2008 and the rest are Forest Cultivation Area (HPT on TGHK on 
1982). Moreover, the area was already legitimized by Forest Ministry Decision Letter 
on 1997. Hence, there was no further certainty that guaranteed the indigenous peoples 
right to utilize their heredity indigenous lands12,

negara Indonesia’s economic policies are heavily biased economic growth to give 
priority to large-scale economic enterprises or the private parties to increase the national 
income. is shown on the issuance of exploitation permits or conservation in indigenous 
territories the government  also the security forces were preferebly protected the private 
parties. The issuance permits on various private parties as large-scale enterprises were 
compounded by the absence of consideration of the existence of the villagers who 
previously was in the lands. People who are not held on the release of such licensing 
agreement raises various horizontal conflicts with other stakeholders. For example, the 
agrarian conflict in the area of Industrial Plantation Forest (HTI) Register 45 Crocodile 
River is because the government has expanded the forests where Part of the land is 
customary land. Stone Mountain village population demands for the return of land that 
diambul over the company of 7000 hectares, the government granted only area of 2300 

11 Kementerian Kehutanan. 2013. Data dan Informasi Pemanfaatan Hutan Tahun 2013.  Jakarta: Kementerian 
Kehutanan.

12 Basse Sugiswati. 2012. Perlindungan Hukum terhadap Eksistensi Masyarakat Adat di Indonesia. Jurnal 
Perspektif Vol. XVII No. 1 Tahun 2012 Januari. Hlm. 34
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hectares for later dienclave of HTI area. Ironically, from the company and officials 
accused the villagers as forest encroachers.13

Moreover, the conflict in Peminggir indigenous peoples, for the management of 
Protected Forest Lampung. Indinegeous land managed by indigenous peoples Peminggir 
or Coastal Krui to build Repong Damar. Managed soils are used for opening utan, 
farming (rice and vegetables), gardening (coffee, pepper), and then forming Agroforest 
(vineyards, forests) dominated by damar tree (Shorea javanica) in addition to fruit, 
timber and other useful plants. Overall Repong Damar in Krui coastal reaches 50’s 
of thousands of hectares. Furthermore, in 1991 the forestry minister pointed TGHK 
Lampung Province, where most of the clan lands into forests with functions rbatas 
Production and Protection. The next issue logging concessions to HPH PT BL and then 
transferred to PT Inh V. Changes in the status of the clan of new land known to the 
public in 1994 when the boundary marking is done. Since then the indigenous peoples 
in the South Coast start prohibited Damar Repong management in the territory that is 
claimed as state forest land. The rejection of indigenous people to the status of state 
forest area is done through compliance with limits, the petition and the delegates sent to 
the local government and forestry departments. The government’s answer to a letter and 
petition of indigenous peoples is to appoint repong 29,000 hectares in the state forest 
as an area with special purpose (KDTI), this decree gave concessions of state forest 
consisting of HPT and HL to indigenous communities.14

Various conflicts surrounding the shaped ulayar rights land seizures by the government 
and plantation companies, making the people who calls himself the indigenous people 
were driven from their homes. Though their land is a prerequisite for the sustainability 
of life. Therefore, should the prosecution returned the rights to land by the community’s 
customary law. Unfortunately, often the response given by the state and its repressive 
through the state apparatus. An example being the dark history of indigenous peoples 
is an event that occurred between 2009-2011 involving the killing of 30 villagers in the 
vicinity of oil palm plantations in Mesuji district, Lampung and South Sumatra.15

The authority which is owned by the government and local governments on the mastery 
of all the forests that exist then classified and assigned into different types of forest in 
accordance with its designation as regulated in Law Number 41 of 1999 on Forestry 
(Forestry Law) often without involving elements of community law indigenous already 
using and maintaining the forest through customary rights. Worse of indigenous 
people’s participation is not involved in government policies which establish and 
strengthen forested areas into forest management are then forced to leave or prohibited 
from entering the forest area although previously they had to use the forest to meet 
the needs of everyday life. One example happened in 2003, the Regional Government 
of Manggarai district (before expansion) perform operations such as clearing coffee 
plants indigenous people in the Colol Village, which has been managed for decades 
even been cultivated since the Dutch East Indies government on the ground that the 
community land rights customary law. People forced to abandon agricultural land which 
is indigenous heritage, with no interests to be accommodated according to customary 
law or traditional knowledge, dumped off without compensation and criminalized 
as a destroyer and encroachment. That is because the government considers that the 
productive area managed by the community is in the state forest areas that have a 

13  Basse Sugiswati. Ibid. Hlm. 35
14  Basse Sugiswati. Ibid.
15  Mary S. Rahma, dkk. 2011. Mesuji: Cermin Konflik Agraria yang Kronis. Bogor: Konsorsium Pembaruan 

Agraria. Hlm. 1
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principal function as a conservation forest. The impact is customary law community 
Colo forcing to perform activities in the forest areas in search of food is accused of 
reaching the state forest areas and were detained by local police.15

Another case that became the conflict on communal rights are communal rights dispute 
between PT Freeport in Papua Amungme community. Amungme as holders of customary 
rights in aerah Mimika, where Freeport operates, claimed to have never received any 
compensation of communal land tenure by PT Freeport since 1967. In addition, the 
tribes that still live in the area of PT Freeport also do not get welfare feasible. As a 
result, a gap between the natives and the migrants. The problem is compounded by the 
existence of cases of violence against indigenous Papuans by the government, and the 
shootings were carried out by armed groups against employees of PT Freeport.1

2.2 Settling the Recognition and Protection of Land Rights of Indigenous Peoples

Recognition of the existence of indigenous communities by the government contained in 
the legislation. Mandate the protection and recognition of customary law community set 
out in Article 18B paragraph (2) of The 1945 Constitution of The Republic Indonesia,  
under the terms and conditions such as still life, in line with the development of today’s 
society, it is not contrary to the principle of the Unitary Republic of Indonesia in 1945, 
and regulated in the Act. Further recognition of indigenous peoples contained in the 
Forestry Law No. 41, 1999, Article 1, which states that indigenous people along by the 
fact still there and acknowledged, the right to recognition if it meets the elements such 
as the public is still in the form of community, there is institutional in the form of the 
ruler of cultures, there are areas of customary law is clear, there institutions and legal 
instruments that are still adhered to, and still hold harvesting forests in the surrounding 
forest to meet the needs of everyday life.

In the settings, the Forestry Act is ignoring the rights of indigenous people on forest 
cultures, as written nature of Article 1 point f which states: “Forest custom is state forest 
located in the area of   indigenous peoples.” The Forestry Law also stipulates that forest 
areas designated and or stipulated by laws and regulations in force before the enactment 
of this Act shall remain in force by this law. In other words, land rights recognized in 
The 1945 Constitution of The Republic Indonesia, BAL, and the Human Rights Act is 
not guaranteed when the territory that is claimed by the customary rights are in state 
forest areas as stipulated in the Forestry Law. Forestry Law of 1999 also did not give 
clear guarantees for the rights of indigenous peoples. Forms of ignoring the rights of 
indigenous people to the customary rights contained in the provisions of Article 50 of 
the Forestry Law that governs the event of overlapping customary lands indigenous 
people and forest areas o f the country. In this case the Law prohibits a number of 
agricultural activities, for example unlawful working / handling and / or use and / or 
occupied forest areas; breaking the boundaries of a forest area, in a certain radius or 
distance; burn the forest, felling trees, harvest or collect forest products in the forest 
without any rights or license issued by the competent authority. Violation of any of the 
provisions of this result was wearing imprisonment and fines. Conditions above states 
the authority to eliminate customary law communities to customary rights, forest used 
as communal rights into state forests and if you want to be managed and utilized must 
consent or permission by the competent authority. Ulayat rights owned by customary 
law community has become lost in the takeover of indigenous forest land by the state.

16 Hak Ulayat Masyarkat Hukum Adat Papua. Hlm. 7.
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Moreover, the Forestry Law No. 49 of 1999 on judicial review by the Constitutional 
Court (MK) in 2012, so that in its decision the Court stated that the bill that would 
include indigenous forests as part of the state forest is a form of disregard for the rights 
of indigenous people and a violation of the constitution. Therefore, the Court issued 
indigenous forests of the state forest to forest property rights of indigenous peoples. 
This gives hope for the return of penguasaaan indigenous forest areas belonging to 
indigenous people to be managed and utilized according to the customary rights that are 
owned and recognized by the state.

1.3 Recognition and Protection of Indigenous Lands Rights 

Currently the protection and recognition of customary law communities of their rights, 
both the rights inherent in the person as a fundamental right and the right regarding 
his status as indigenous peoples, such as indigenous rights and property rights have 
not been regulated in a legislation specifically addressing comprehensively and still 
scattered partially in various laws. Surely laws recognition and protection of indigenous 
communities will be the legal basis for customary law communities in obtaining their 
rights in order to survive and still exist in the development of today’s global society.

Recognition and protection of the territory becomes vital for the indigenous peoples. 
Weak legitimacy of indigenous people to implement the right to control the state of 
natural resources and natural forests as stated emphatically on Article 2 (4) UUPA that 
the authority to authorize the implementation of the right to control the state, the state 
provides the authority of the Central Government, indigenous and local governments. 
Therefore, the draft law and the protection of the community’s recognition of customary 
law would strengthen the legitimacy of indigenous people to implement the right to 
control the state as well as state authority given to the central and local governments. 
Thus the recognition of the rights of indigenous people not only the recognition of their 
rights such as the rights of the private ownership and use, but the right of the public 
authority to regulate ulayat rights of forest.

The indigenous peoples has the authority to control, manage and control forest after 
fulfilling the prerequisites. These prerequisites needed for such authority carried out 
responsibly and protected from misuse. There are three important prerequisite, which 
are:
a. Clarity of Indigenous Territories
 Territory is important in relation to control of resources and the jurisdiction of the 

authority of indigenous peoples. By linking the two things that determine the area 
is not solely related to the claim for an environmental but also a commitment untu 
manage the environment responsibly. Because the region with regard to claims of 
power and jurisdiction, the region needs to be determined by agreement between 
the parties with an interest in forest resources. In this deal territorial claims coupled 
with the ability to manage resources better.

b. Clarity of Indigenous Peoples Criteria
 Criteria for indigenous peoples is the general criteria needed in order to avoid abuse 

of the rules by the parties should not be entitled to any authority. It is essential of 
indigenous peoples are, first, there is a strong historical factors with respect to the 
presence and mastery in certain areas; secondly, there are a number of institutions 
that are sourced to authority aslli (custom) function to regulate all aspects of 
life. Determination of criteria for complementary needs to be done jointly by the 
indigenous people and their government with reference to the peculiarities of the 
conditions of indigenous peoples concerned. This together with the assessment of 
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customary law communities will participate actively to maintain the existence of 
institutional.

c. Accountability Mechanism

An accountability mechanism is a mechanism to control and keep the forest 
management activities by the indigenous peoples of the region to be used in 
accordance with the designation as agreed with the indigenous peoples and the 
government adapted to the land rights held by indigenous peoples. In this case, 
indigenous peoples have the authority to manage the forest and should be able to 
account for the implementation of such authorities. This accountability mechanisms 
to protect indigenous people from being inalienable rights management by the 
government if it can not manage its customary rights. This accountability mechanism 
is to use the judiciary. Masyararakat customary law to be committing to no good 
forest management, resulting in the preservation of forests ruskanya or disrupt the 
lives of other communities can be prosecuted in court. However, the charge was 
only concerned with damages or remedial action, not the demand to revoke the 
authority of forest management. With the above mechanism, the government and 
other citizens have the opportunity to control the actions of indigenous peoples and 
indigenous peoples would be guaranteed protection against forest management so 
that the authority can not be misused.

Land has a very large role in the dynamics of development, it is stipulated in the 1945  
Constitutuin of The Republic Indonesia on Article 33 paragraph (3). The formulation 
contained in the explanation of Article 33 UUD 1945 is “Earth, water and natural 
resources contained in natural as well as space is a gift of God the Almighty to all 
Indonesian people and therefore already semestinyalah utilization functions of the earth, 
water and natural riches contained therein and the space should be devoted to achieving 
the overall prosperity of the people of Indonesia. Provisions on the ground can also be 
seen in the Law of the Republic of Indonesia Number 5 of 1960 on the Basic Regulation 
of Agrarian hereinafter referred to UUPA. From the general description UUPA can be 
seen that this legislation is the unification in the land sector.

The definiton of controling the land is not limited to the definition of “land” only. But 
must also be interpreted more broadly than that. This concept is nevertheless concerned 
at what had isebutkan in article 33 paragraph 3 of the 1945 Constitution of The Republic 
Indonseia, including all plants and animals that live diataasnya. Therefore, land is a very 
basic human need.
a. Van Vollenhoven stated the  characteristic of ulayat rights as:2

b. That only the legal community itself and its members are entitled to free use of wild 
lands located inside the national territory, for example, open land, housing projects, 
gather results, hunting, herding, etc.

c. That foreigners are only allowed to use the land with the permission of the legal 
community are concerned, without the permission they considered making 
violations.

d. For foreigners, and sometimes also for its own members be paid a recognitie.
e. That the legal community has been responsible for some of the specific crime 

committed by a stranger in the neighborhood.
f. They can not alienate the rights of control.
g. That the rights of control the lands is still applicable for the cultivated land..

2 M.G. Ohorella. 1993. Hukum Adat Mengenai Tanah dan Air di Pulau Ambon dan Sumbangannya Terhadap 
Pembangunan Hukum Agraria Naisonal (UUPAA) dan Undang-undang lainnya. Disertasi Program Pascasarjasa 
Unhas, Ujung Pandang. Hlm. 173.
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Customary law community as one of the elements of the Republic of Indonesia that 
requires special attention from the government. As social beings, society customary law 
requires life. No exception of the land and all rights are attached.

Ulayat rights as an inherent right of indigenous communities is constitutionally 
recognized and respected presence in the Year 1945 Article 18B paragraph (2) NRI 
Constitution of the Republic of Indonesia states clearly that the state recognizes and 
respect the unity of customary law communities along with their indigenous rights 
along still alive and in accordance with the development of society and the principles of 
the Unitary Republic of Indonesia, which is regulated in the Act.

Basically, Legal recognition of indigenous peoples and their indigenous rights 
associated with Land Rights was adopted by the state. But in its implementation, it is 
needed to associate traditional rights of indigenous people’s relation to customary rights 
of Indigenous Peoples. Recognition viewed from the investment point of view, in the 
forest and the ocean part,  there are differences that need to facilitate the unification of 
the rules. If both of the above materialize so customary community involvement in the 
management of forests and the sea can be done, which will have a positive impact on 
improving the welfare of indigenous communities.

There is no firmness against the rules on the prohibition pengalihfungsian land is an 
area of community land rights of indigenous and alignment settings have not been 
followed by sectoral laws pertaining to the rights of indigenous people. The role of 
local governments is huge required in this case to record the lands which are customary 
rights of their peoples so that later can be mapped as an area that can not be converted. 
It is based on the awareness that indigenous people not only live on the values that 
are sosiokultur and spitritual, but also the value geocultural who has built hundreds of 
years by the indigenous people’s produce traditional knowledge and customary law 
community is no longer a customary law community intact.

Various regulations that have been set relating to Customary Law Society actually 
has many seek the protection and recognition of the rights of indigenous society. The 
government is trying to accommodate the rights of indigenous peoples based on the 
purposes of the law and has been reflected in the various elements of justice, legal 
certainty and expediency.   However, its implementation has been no real regulationtion, 
comprehencive, and codified to manage  the separation of the rights of indigenous 
peoples. As a result, there’s possibility of legal gaps that resulted on recessive of rights 
of the Indigenous Peoples Law. Hence, it the spesific regulation on the recognition and 
protection oh Customary Law Communities ot the indigenous peoples is needed,.

The legislation was substantively applicable across sectors namely as reference for 
other laws that sectoral nature or any other related institutions basing on the sectoral 
legislation. Thereby. In addition, the legislation community recognition and protection 
of customary law as a legal umbrella (umbrella act) of all laws governing undnagan or 
relating to the protection of rights of indigenous people, especially over land rights of 
indigenous peoples. So that whole sectors or fields related to indigenous communities 
hukuum dipayungi by law the recognition and protection of indigenous communities.

Furthermore, the Constitutional Court Decision No. 35 of 2012 (Constitutional Court 
Decision No. 35/2012) reflected a judicial clause 1, item 6 of Law No. 41 of 1999 is to 
separate “state land” with “customary land” belongs to customary law community at a 
time correction status of indigenous peoples. In this case,  customary law communities 
should be recognized and respected by the state as in the constitution as a legal subject 
and received attention as a subject for another law when executing their rights and 
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obligations. The Constitutional Court has put context indigenous forest in the correct 
position. The Constitutional Court has legitimized the existence of indigenous forest 
which is an integral part of indigenous territories. Restoration of rights of indigenous 
people in order to manage their communal land, is the beginning of protection and 
recognition in order to protect the rights of indigenous society. Following the Ruling 
of the Constitutional Court No. 35/2012, the criminalization of Indigenous and Tribal 
Peoples related to the forest is no longer justified given Indigenous Forests are owned by 
Indigenous Peoples. The criminalization onset occurs because of the political concept of 
forestry based on the spirit to control the forest and not the spirit to respect and protect 
local communities who much earlier had mempratikkan tenure and forest management 
in one area. As a result of confirming the state forest area as a region yuridiskinya then 
automatically applies the law of the State in the forest area in question. The implication, 
control and use of forests in forest areas controlled by the state would be considered 
illegal. For in the Forestry Law has stressed throughout the activities of acquisition and 
utilization of forestry areas must be authorized by the competent authority.

In addition the Constitutional Court ruling No. 35/2012 recognizes that the country 
has been ignoring the rights of indigenous people to land in forest areas by stating 
that indigenous forests are part of the state forest. With the expenditure indigenous 
forests not as state forests, but in the category of ownership collectively (forest rights) 
of indigenous peoples the right of the state to “control” should not be depriving native 
of indigenous people to mengontro lands, territories and resources that are above or 
underneath. Then, the indigenous forest is a forest that is in a customary community so 
that the state authorities in the “control” over land as the fulfillment of land rights for 
indigenous peoples and with mengedapankan principle of Free Prior Informed Consent 
(FPIC).

Therefore, people need to be accommodated customary law significantly in order 
to protect and acknowledge the existence of the community. The protection and 
recognition of indigenous peoples is done through law enforcement and supervision 
from the government regarding land use. Countries that have the full right to control the 
use of land in Indonesia should be able to provide a container and a strategic tool for the 
community customary law in the context of land use.

1.4 Political, Legal Recognition and Protection of Land Rights of Indigenous People 
by the Government

Recognition and protection of land rights of indigenous communities have been pursued 
by the Government. One of the efforts undertaken by the policy of a moratorium on 
deforestation through Presidential Instruction Number 10 Year 2011 regarding delay 
the issuance of new licenses and improving governance of natural forest and peatland, 
as part of Indonesia’s cooperation with the Government of the Kingdom of Norway, by 
virtue of Intent signed by both government on 26 May 2010. the two-year moratorium 
on the suspension of granting new concessions in primary forest and peatland areas is 
an important step in meeting Indonesia’s voluntary commitment to reduce greenhouse 
gas emissions. The total area covered moratoruium is 22.5 million hectares, consisting 
of 7.2 million hectare of primary forests and 11.2 million hectares of peat land and 4.1 
million hectares are not included in either of these categories. In this case the moratorium 
can be used by the government to resolve agrarian conflicts relating to land rights of 
indigenous peoples. The government can menunjau the status of the land and the permits 
that have been granted to companies in using and managing state forest land associated 
with the status of land rights of indigenous people’s lost with the overlapping of the 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 658

country’s land status. The government opening it up to the public and the community 
to correct the misclassification and renew old maps of land use by taking into account 
the existence of indigenous communities resulting rezoning management area of   forest 
land for plantations.

Furthermore NAWACITA or vision mission of the government is currently associated 
with the restoration of rights and the rule of law indigenous peoples in Indonesia will 
be realized by establishing a task force of indigenous peoples in order to protect the 
rights of customary law communities are located in forest areas as well as a bridge 
of reconciliation between indigenous people and the state , It is based on Article 4 
paragraph (1) Constitution NRI 1945 bahwasannya President shall hold the power of 
government. The task force works forever 2 years. Its existence is determined by the 
Presidential Decree which contains the legal position, responsibilities, duties, powers, 
membership and financing.

The formation of a task force of indigenous peoples is necessary to stop the criminalization 
of indigenous peoples. A task force of customary law communities located under the 
president. The task force in charge of indigenous peoples mengidetifikasi, register and 
verify the indigenous people’s work and defend the rights of indigenous territories 
affected by criminal matters. The task force also reviewed the indigenous peoples and 
mengategorisasi all cases of human rights violations and agrarian conflicts and social 
characteristics to look for appropriate settlement of cases. In addition, proposed to 
the president for the amnesty, pardon, restitution or rehabilitation of the restoration of 
rights of indigenous people who have been convicted berasalah criminalization or for 
maintaining forests or customary territory. The task force run by the indigenous peoples 
of independent members who are not bound bureaucracy, practitioners, and intellectual 
at least 20 years in the customary law communities.

Authority possessed by the task force include the indigenous peoples to conduct 
data collection and assessment on Indigenous People and their rights, to consult any 
government policy relating to customary law communities so that no violation of the 
rights of indigenous peoples. Often the policies made by the government both central and 
regional governments do not pay attention to the existence of indigenous peoples. Policies 
regarding customary community, namely the management of indigenous forest lands 
into plantations authorized without involving the participation of indigenous peoples. 
So the presence of the task force as a forum for consultation of indigenous peoples.

Furthermore, the authority possessed by the Task Force on Indigenous legal Masyarkaat 
to develop national standards regarding policy implementation. In connection with the 
first authority, in this case there is a development in the form of specific standards 
and guidelines as the reference for the Government or Local Government to empower 
indigenous peoples and minimize conflict with customary law society of each policy. 
For example, a case is a case of criminalization of indigenous communities due to 
lack of standards in the implementation of policies that customary communities do not 
have to fight for the protection of their rights bersinggunan with the interests of the 
government and other parties.

Furthermore, the presence of mapping through policies of the map (one folder policy) as 
a basic component and penatan recognition of indigenous peoples’ territories. Linkage 
indigenous people and good area of   land, water and natural resources that are above or 
below it is an important part that can not be separated. Customary law community has a 
system of land management and forest areas based on customary law systems each with 
different laws of the country to be admitted involvement to create the sustainability and 
environmental sustainability. In addition, the complex problems of agrarian conflicts 
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involving indigenous people and to the government and private hence the need for 
participatory mapping of indigenous territories.

With the participatory mapping through one policy map this policy will be instrumental 
in the completion of agrarian conflicts involving indigenous and tribal communities, 
as well as customary regional planning which have been managed or not managed by 
the government. Next is the presence of the registration of indigenous territories as a 
form of recognition or recognition status of indigenous territories that are owned by 
customary law communities as a result of the court ruling issued indigenous forests of 
the state forest. In this case based on the Participatory Mapping Network (JKPP) Map 
customary areas covering 3.9 million ha in which there are approximately 3.1 million 
hectares that overlap with forest areas. There are as many as 265 maps of indigenous 
territories with a total area of   about 2.4 million hectares of customary land that has been 
registered in the Indigenous Territory of Registration Agency (BRWA) and then handed 
over to the Head UKP4 and Head BIG (Geospatial information Agency). Then there is 
additional data that is some 324 maps of indigenous territories with a total of 2.6 million 
ha luasa submitted to the Minister of environment are Life.

Accommodate the Court Decision No. 34/2012, the government needs to set up a data 
map of the area and the profile of  indigenous peoples. It is a form of identification 
of forest or customary community, as well as to strengthen the public recognition of 
customary law through legal products in the form of regulations or decisions of regional 
heads. Further maps of the area of    indigenous people’s shaped one policy map can 
be used to identify, inventory, and classify agrarian conflicts that occur in forest areas 
involving indigenous peoples. Surely one folder policy policy by involving the active 
participation of indigenous peoples.

Then associated with the land rights  of indigenous communities based decision Mk 
No. 35/2012 customary law community has been entrusted with full rights by the state 
in the own, manage, and retrieve the results of indigenous forests. So should the state 
respects all forms of activities carried out in the customary law communities utilize their 
land. Respect can be a support for all activities conducted among indigenous people 
over their land and do not allow outsiders to that the government often issuing  the 
permits land management by parties outside the customary law communities when land 
becomes the object management is communal land. This of course violates the rights of 
indigenous people in managing their communal land. Thus the need for tight regulation 
bahwasannya communal land can not be transferred or repurposed. Communal land is 
divided into two, namely the management of communal land communally and also the 
management of communal land owned by private individuals. Both types of communal 
land that can not be repurposed or transferable except by agreement with the customary 
law communities concerned in accordance with customary law.

  
3. Conclusions and Suggestions

In the event that there has been a management of communal land by parties outside the 
customary law community, the public is entitled to redress and adequate compensation and 
fair and people should be guaranteed to get back the rights to manage the lands which have 
converted them. As well as the restoration of communal land area does not eliminate the 
customary rights owned by indigenous peoples.

Hence, providing a guarantee of the constitutional rights of indigenous communities, 
especially related to land rights necessary to have a law that specifically and comprehensively 
gives legitimacy to the existence of the community is needed to be able to continue their lives 
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and livelihood. Legitimacy as a form of public recognition of customary law as a legal subject 
entity legally recognized through the establishment of the state. As well as the legal framework 
for the regulation of the recognition and protection of rights of indigenous people is related 
to land rights set out in the sectoral laws that give rise to legal certainty in the management 
of the implementation of the recognition and protection of rights of indigenous people
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BACKGROUND 
Dutch Invasion in Indonesia in the past had brought a great impact to the whole Indonesian 
community. This great impact has influenced not only the social and economic activities of the 
people but also their legal aspect. In this matter the focus is on the impact in all the regulations 
made by the Dutch government during their invasion. Regulating process in such era has caused 
a lot of confusionin existing Indonesian legal practice, predominantly as nowadays there is a 
need in the community for legal reform while there is none adequate supporting legal instrument 
to support such reform.

Initially, it could be said that the main problem was caused by the enactment of Indische 
Staatsregeling (IS), S.1855-2 as the continuation regulation of Reglement op het beleid van 
Nederland Indie which distinguished Indonesian community into 3 classifications.1These 
community classificationswere still relevant during the Dutch invasion due to their own interest. 
Ideally, along with the independency of Indonesia as a country, these classifications has to be 
eradicated, because Indonesia is united as a nation and clearly no classification needed to such 
nation in the regulation as mentioned above.

What we could found out that after the independent era, it turned out that the Indonesian 
government has ever made a regulation to eradicate the community classification, however such 
eradication was particularly intended just for Civil Registration purposes. This eradication was 
conducted with the enactment of Instruksi PresidenNo.31/UI/IN/12/1966 (Presidential Order 
No.31/UI/IN/12/1966) 27 December 1966 on Civil Registration. This president order stated that:
1. While waiting for the issuance of the National Law of Civil Registration, it is suggested not 

to use the classification of Indonesian community based on Article 131 and 163 IS should 
not be used.

2.  Furthermore, The Civil Registration Office in Indonesia is open for the whole people of 
Indonesia, and can only be distinguish between Indonesian citizen and foreigners.

With the issuance of that Presidential Order on Civil Registration, it ended the classification of 
Indonesian community regarding Civil Registration, but it was unfortunately such eradication 
intended particularly only for such matter.

In Indonesian community, itself, the existing of such classification still can be perceptible. 
Although the people’s view of such matter has been shifted greatly, but this view of life and 
people’s need could not be use as agent of change to legalize the needs of a regulation which 
overcome all of classifications without any exception.  The most concrete example that is, the 
needs of Indonesian people for the letters which related with inheritance statement, or customarily 
known as Inheritance Statement, also the need to make a Deed of Testament and the arcade of 
the Olographic Deed of Testament.

1 C.F.G Sunaryati Hartono, Dari Hukum Antar Golongan ke Hukum Antar Adat, Alumni, Bandung 1971, page 
5-6.
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Indonesian Law nowadays still distinguishes the parties who must give a service in the making 
of Letter of Inheritance Statement. For those who abide to the customary law, the competency for 
making such certificates is given to the Chief/Head of the Tribes (particularly for several tribes in 
Bali). For those who abide in Islamic Law, the competency for making such certificate is given to 
the head of municipality/head of district and for those who abide with the European continental 
civil law; the Notary can make the certificates.

The next focus of our attention is to the indigenous peoples. The customary legal system which 
based the forming of national legal system is still use widely in every region in Indonesia. 
Customary law is the soul of native/indigenous people (hereafter refer in as indigenous people) 
has been attached greatly in everyday life of such people, in a way the enactment of such law 
does not need to be more enforced. Legal awareness of indigenous people has been major 
capital in customary law compliance itself. Along with the development of the life of such 
peoples, inheritance problems have become a complex matter and have caused many disputes, 
predominantly in the indigenous people of Bali. The existence of the document which can give 
legal certainty to the heirs in Bali indigenous people and documents which can consummate the 
last will of the heir, undeniably, has been something needed.

In prevailing practice, within the people starts showing that there is a change in the need of 
the parties involved. Such changes can be seen through some cases whereas can be found in 
Bali indigenous people whom asked the Notary to compose a Letter of Inheritance Statement 
(hereafter refer as Inheritance Statement)for the dissipated family. Besides that, there are also 
parties who asked the Notary to make Deed of Testament for himself. Such changes that occurred 
by the needs of the people finally have raised many questions about the parties which can be 
served by a Notary.

Notary is a profession which known by the public. In the beginning, Notary was an institution in 
Dutch Legal System which enacted in the Netherlands Indies and its existence still recognizable 
through the Article II Transitional Rules the Indonesian Constitution of 1945, which at this moment 
was integrated to Article I Transitional Rules of the 4th Amendment of The Indonesian Constitution 
1945. Initially the meaning of Notary can be found in Article 1 Notariswet (S.1860-3).2The 
meaning of Notary initially was directly adopted by the Regulation of The Notary in Indonesia 
which was enacted on 1 July 1860 which can be translated to Indonesian3 language as follows:

“Notary is a public office whom the only one who has the authority to make an authentic deed 
regarding deeds, contracts and resolutions which is obliged by the general regulations or by the 
interested person who wanted to declare inan authentic deed, assuring the dates, arcades the deed 
and gives grosses, copy or excerpt, all as long as the making of such deed was not assigned by a 
general regulation or being excluded to officer or other person”.

Furthermore, with the enactment of Law No.30, 2004 as amended by Law No. 2, 2014 on Notary 
Office, the definition of Notary shall then be used as regulated in Article 1 number 1 Law No. 30, 
2004 as amended by Law No. 2, 2014 on Notary Office, as follows4:

“Notary is public officer which has the authority to make an authentic deed and other authority 
as meant by this Law”.

The meaning of authentic deed itself was regulated in Article 1868 Civil Code5. One of the 
authentic deeds which are under the Notary’s authority is Statement of Inheritance. Whereas the 
legal basis of Notary’s authority in making Statement of Inhertance is:

2 Reglement op Het Notaris-Ambt in Indonesia, Ordonantievan 11 Januari 1860, S.1860-3
3 Peraturan Jabatan Notaris di Indonesia, Ordonansi S.1860 No.3
4 Law No.30,2004 onNotary Office
5  Burgelijke Wetboek Indonesian
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1. Article 15 section (3) Law No.30,2004 as amended by Law No.2, 2014 on Notary Office.
2. Article 111 section (1) letter c Land Authority Minister Decree No.3, 1997 which was the 

enactment of Government Act No.24, 1997 on Land Registration

Starting from the need of the people for a new breakthrough in Indonesian regulation and the 
will to improve a new way of thinking in a discourse for the lawmaker and the Notary, writer has 
conducted a research on the problems arose in the Bali custom inheritance process with its impact 
to the duty of a Notary as a public officer who made the authentic deed particularly the Inheritance 
Statement, the Deed of Testament and the person who arcade the Olographic Deed of Testament.

PROBLEMS
Focus on various explanatories as mentioned above in the background, the focal problems which 
will be discuss in this paper are as follows:
1. With the view on the regulations conditions in Indonesia at this moment, is it possible for 

a Notarycomposing Statement of Inheritance, Deed of Testament or favor an arcade for 
Olographic Deed of Testament for the parties who are not abide to the European Continental 
Civil Law (in this case the indigenous peoples of Bali)?

2. How far the people needs of a legal act which can enforced the drafting Laws which can 
fulfill the needs for laws of the people without recognizing its classification in the post 
Indonesian independence?

3. What is the best way out needed for the State so that the need of the whole people for a 
Inheritance Statement, Deed of Testament, and the arcade of Olographic Deed of Testament 
can be optimally and legally fulfill?

RESIDENT’S DISCRIMINATION BASED ON ARTICLE 163 INDISCHE 
STAATSREGELING
The strategy built by the Dutch Colonial Government. The objective of this strategy was clearly 
to divide Indonesia’s community into several classifications so they will not endanger the Dutch 
Colonial Government along their plan to conquer Indonesia. They named this political strategy 
as Devide et Impera. In this strategy, the authority divided the community in Indonesia into 
3 groups, Dutch People and Europeans Group, Foreign Easterners Group (Chinese, Indian, 
Arabian and Pakistanis), and Indigenous Islanders/Indonesian as regulate in article 163 IS6.This 
discrimination brought consequences on the legal system that governed each group as mentioned 
in article 131 IS7. In detail, 3 groups of Indonesia’s communities were8:

a. Dutch People and Europeans Groups, consist of:
• All Dutchman.
• All non-Dutch Europeans
• All Japanese (based on agreement between Dutch and Japan 1896, S.1898:49)
• Every nation which had the same Family Law with the Dutch.
• Legitimate children from point 4 above who was born in Netherland Indies. 

b. Indigenous Islanders.
c. Foreign Easterners (every non-European groups and non-Indigenous Indonesian groups). 

This group divided into Chinese and Non-Chinese (such as, Indian, Arabian, African and 
The Pakistan, etc.)

6 Supra note 1
7 Id
8 SoetandyoWignjosoebroto, Dari HukumKolonialkeHukumNasional, DinamikaSosial-Politikdalam Perkem-

bangan Hukum di Indonesia, Huma, Jakarta, Van Vollenhoven Institute, Leiden University, KITLV, Jakarta, 
Epistema Institute, Jakarta, 2014, hlm. 2.
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Indonesian’s unity surely will have threatened the Dutch Colonial Government, that’s why they 
still running the Devide et Impera strategy. The Netherlands gave a different role and different 
economic condition as well as to one another (between groups) to exacerbate the differences 
between them. The legal system differences between those groups begin with changes of Grond 
Wet in Dutch Country on 1922. In Indische Staatsregeling period, the people of Indonesia 
have participated in making decisions on all things for their own country because they joined 
Volksraad.9 The Law that ruled those groups were10:

1. Law for European Groups:
a. Private Law: Burgerlijk Wetboek and Wetboek van Koophandel with principle of 

concordance.
b. Public Law: Wetboek van Strafrecht.
c. Procedural Law: Reglement op de Burgerlijk Rechtsvordering and Reglement op de 

Strafordering.
d. Judiciary in Java and Madura: Residentiegerecht, Raad van Justitie, Hooggerechtshof.

2. Law for Indigenous Islanders: Adat Law (Customary Law), with note if The Dutch Colonial 
needs other than that, they could issued the regulations for them. While judiciary for 
Indigenous Islanders were: Districtsgerecht, Regentschapsgerecht, Landraad.

3. Law for Foreign Easterners: Private Adat Law (for each nation of the Foreign Easterners) and 
Public Adat Law as per Article 11 AB, Burgerlijk Wetboek and Wetboek van Koophandel 
forTimur Asing Cina and Wetboek van Strafrecht for Public Law. Judiciary: Swapraja Court 
(District Court), Religious Court and Military Court.

Notary
Notary profession is known since Ancient Romans, around second or third century. Initially, 
it was known as Scribae (it used for the intellectual person who has the duty to record note or 
minutes in some event like meeting and making a copy of documents for private and public 
purposes.11This was a very prominent vocation despite of so many illiterate people at that time. 
Another profession that has been known in Roman are Tabelliones and tabularii, Tabelliones 
taken from word “tabulae”, means waxed coated plate that used for writing. Deed or letter 
produced by Tabelliones, are not authentic deed or letter.12 Meanwhile, Tabularii is a Tabelliones 
that have a talent in writing technic so the status for being a bureaucrat is given for them by 
government. Their authority is conducting and preserves archives in town from town magistrate 
below their resort.13

In the world, there are two school of thoughts for Notary, there are Latin Notary and Anglo Saxon 
Notary. Indonesia adopted Civil Law System, that is why Indonesia embraces Latin Notary who 
could also give a legal advice to the parties, as long as legitimate. Indonesia as Dutch Tributary, 
adopted similar regulation with Notariswet in the Netherland and applied it into the regulation 
that we called Peraturan Jabatan Notaris which is more or less is a transcript of Notariswet in the 
Netherland.14

After Indonesia’s Declaration of Independence this regulation still exist although in their native 
country (the Netherland) it has been changed several times. At 2004, 140 years after Peraturan 
Jabatan Notaris enacted, Indonesia composed its first Law for Notary profession that called 

9 Id.
10 Id.
11 Bdk. Pengurus Pusat Ikatan Notaris Indonesia, Jati Diri Notaris Indonesia, Dulu, Sekarang dan Di Masa Datang, 

PT Gramedia Pustaka, Jakarta, 2008, hlm. 40.
12 Id.
13 Id hlm. 42
14 Id hlm. 48.
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Undang-undang Jabatan Notaris/UUJN (Law No. 30/2004 on Notary Office) which had been 
amended by Law No. 2/2014 under the same name. From that act we know that Notary is the 
only officer that was given quite broad authority in making special deeds from the government. 
While some other authority, to make specific deeds (such as birth certificate, the death certificate, 
marriage certificate, etc.) were given to an officer called civil registry official.  The broad authority 
of Notary including an executor of inheritance statement, the preparator of deed of testament 
and the arcade of olographic deed testament. This Law (UUJN) did not say directly about that 
authority but it could be read implicitly at Article 111 sub section (1) point c Agrarian Minister 
Regulation (Peraturan Menteri Agraria) No. 3/1997 which is an implementation of Government 
Regulation No. 24/1997 on Land Registration, as mentioned above.

In preparing an inheritance statement, the Notary must do several steps, first, writing a letter to 
Central Register of Wills, The Ministry of Law and Human Rights to know whether the inheritor 
ever wrote down the testament or not. After got the written response from Central Register of 
Wills, The Ministry of Law and Human Rights, the notary must start collect the information 
from all the heirs and starting to compile it into an inheritance statement. Until now, the technical 
arrangement of an inheritance statement still debatable. Some of them think that it is an authentic 
deed while the other thinks in resection, because they think this letter more like a legal opinion. 
Regardless of the debate of this statement’s technical arrangement, the users of this service 
realize their needs of this statement for their inheritance arrangement. So the debate will just 
useful for theoretical purposes without any consequences in that deed existence.

Legacy and Inheritance in Balinese Tribal Inheritance Law Perspective 
In every tribal community in Indonesia, there are some different things about time to transfer 
the inheritance (peguna kaya or kekodagan or tetamian in Balinese’s term1). In Balinese Tribal 
Community, time to transfer the inheritance is when the inheritor passed away.2 While in some 
other tribal community like Sundanese, we could find some inheritance has been transferred 
before the inheritor passed away. In general, in Bali, inheritance could be devided after the 
father passed away, but in some other region in Bali, they prefer to devide it after both of their 
parent passed away.3There is still also some modifications in several places in Bali to split the 
inheritance. The modification like, giving the right to decide when to split the inheritance to the 
oldest son or the oldest daughter who has the position as Sentana Rajeg. But the final decision is 
in their mother’s hand. 

Most of the tribal village in Bali prefers to keep their inheritance as it was and let one of the 
perfect heirs to do the arrangement. All the inheritance will be managed and be answered to other 
heirs. Besides, all the tribal ritual must be settled by “the inheritance manager”.  The decision 
not to devide the inheritance more geared for family authority. They call undevided inheritance 
as dwetengah or gelah tengah (legacy). Nowadays, a bit rare to find the decision to undevide 
inheritance because of individual needs of the heirs.  

Besides material inheritance, Balinese Tribal Community also admit the immaterial inheritance 
such as un-excluded debt, dun and also others obligations like matur piuning dan mepejati 
ngaturan bhakti pemungkah.4

1 Bdk. I Gusti Ketut Kaler, Butir-butir Tercecer Tentang Adat Bali 1, Penerbit Bali Agung, Denpasar, 1983, hlm. 
62.

2 Tim Penelitian dan Penulisan Hukum Adat Waris, Penelitian Hukum Adat tentangWarisan di Wilayah Hukum 
Pengadilan Tinggi Denpasar, Laporan Penelitian, Proyek Penelitian Hukum Adat Mahkamah Agung, 1980.

3 Id.
4  I Made Suasthawa Dharmayudha dan I Wayan Koti Çantika, Filsafat Adat Bali 1, PT Upada Sastra, Denpasar, 

1991, page 9.
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If there’s inheritance that can be devided, they also have the inheritance that cannot be devided, 
it consist of sacred things like Keris and heirloom, religious building like sanggah, merajan.5 
The complexity of Balinese Inheritance Law does not stop at this point, there are still some other 
points like person who could be the heirs, the exception in Balinese inheritance law, the non-
heirs but having right to relish the inheritance. Person who could be the heirs are6:
a. Sons of inheritor or an ascentry of the inheritor’s son.  
b. Daughter of inheritor that so called “sentana rajeg”.
c. Adopted son who was adopted with appropriated procedure regarding to the tribal (with 

peperasan ceremony)
d. Adopted daughter who was adopted with appropriated procedure regarding to the tribal 

(with peperasan ceremony) and appointed as “sentana rajeg”.
e. Nephew of inheritor, in case the inheritor doesn’t have son or daughter or adopted son or 

daughter.
f. Blood brother of inheritor if the inheritor doesn’t have descendant which mentioned from 

point a until e. 
g. Closest kin (dadia) if there’s no descendant from point a to f. 
h. Banjar/Village if there’s no descendant from point a to g. 

Parties who set aside in inheritance process regarding to Balinese Tribal7:
a. Astra/hastra/bebinjat children,children who was born outside the legitimate marriage.
b. Step child.
c. Children who have been fired from the position as heir because of perfidious action.
d. Children who convert their religion or citizenship.
e. Legitimate child who have been adopted by other family.

Balinese Tribal Community also recognize the non-heir parties but have the right to take a benefit 
of the inheritance, those parties are:
a. The widow, as long as she has not re-married and still do her “dharma” as a widower.
b. Non-“sentana rajeg” daughters who haven’t been married yet.
c. Daughter that have been married but decided to go back to her family “mulih daha”.

Most of Balinese Tribal Community used custom not only as a written law but more as an 
implementation of Hindu’s dogma. In the other side, the community also considers the custom 
as the hereditary tradition that must be done by them properly. Beside as a hereditary tradition, 
the arrangement of inheritance also been regulated in Weda (The scripture of Hindunese), the 
part of Weda that set it called, Kitab Manawadarmasastra. Although Weda (especially Kitab 
Manawadarmasastra) set about inheritance, Balinese Tribal Community until now still using 
their Inheritance Tribal Law to manage about inheritance process.

Gift or Grant and Testament in Balinese Tribal Community
Gift or Grant and Testament take a different role in Balinese Tribal community. Gift or grant 
have the same role, that the inheritor to be will give a gift or grant to the one that he wants when 
he still alive. While the testament will be executed when he has passed away. There are some 
different terms for gift or grant in Balinese Tribal, which will be mentioned bellow.

Nowadays, Balinese Tribal Community used this “institution” to give something or even more to 
their descendant who does not have the right to be the heir. This is the only way for him to give 

5  Id. 
6 Based on loose leaf from the Bali Regional Area Library which was accepted without any title, author and 

publisher as well as no particular date of publishing.
7 Id.
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something to his children in order to fulfill their sense of justice as well as fulfillinghis obligation 
as a father. Those “institutions” that mentioned above, consist of8:
a. Jiwa dana9is a gift for the daughter that have notbeen married yet.
b. Tetatadanis a gift from inheritor to be to his daughter who will married and stay with her 

husband outside the family.
c. Pengeling-eling is every gift from the inheritor to be to his descendant.
d. Pandum Poma/Pedum Pamong/Pedum Raksa is a gift from the inheritor to be when he still 

alive and this gift will be calculated as a part of the inheritance in inheritance inventory 
(boedel).

e. Pangupa jiwa is a gift from the inheritor to be and could be savored but not to be owned. 
This gift could be savored by a certain subject while the inheritor still alive and after he pass 
away. 

f. “Bekel/ketipatan” is a gift from inheritor to be to his descendant who will married (for his 
daughter, because daughter in general is not the heir in Balinese Tribal Inheritance Law), an 
inheritor to be giving gift or grant to ensure his daughter have a good life after she marry but 
if she divorce or choose to go back home, she must give this gift back to the family.

ANALYSIS

Although the diminishing of Adat Law has been happened significantly, we realized that the 
use of Adat Law is still in needs. The tribal community especially Balinese Tribal Community 
always put Adat Law as a standard value and norm in their life. The continuity of Adat Law 
depends on culture and the community beliefs. Based on legal development lately, further lead 
to statutory law as a form of Indonesia’s Legal System has been pushed. Automatically this will 
limit the space for Adat Law itself because it depends on the form, and most of Adat Law still in 
unwritten form.

In relation with the development of national law, the development effort in adat Law can be 
force by decisions of judicial authority. Although our National Legal System does not embrace 
precedent principle in our judiciary authority, but still their decision sometime give more beliefs 
for the community that Adat Law will not be buried with the development of Indonesian law 
nowadays. With judicial authority, judge will forced to run the legal formation, which is known 
as rechtsvorming and rechtsvinding just as mandated in Law No. 48/2009 on Judicial Power. 

In the heterogenity community of Indonesia nowadays, we know that Notary is not the only 
officer that can produce the inheritance statement. There aresome officer being appointed by 
government to produce the inheritance statement depends on what group theybelong. The point 
is,it is really clear stated in Ministry in Home Affairs Decree, Directorate of Land Registry No. 
DPT/12/63/12/69 juncto article 111 sub section 1 C point 4 PMNA No 3/1997 which mention 
about the distribution of authority in producing inheritance statement, that distribution of 
authority is:

For Dutch People (Europeans Groups) and Foreign Easterners (Chinese Descent), inheritance 
statement must be made in the presence of Notary.

For Indigenous Islanders, inheritance statement made between all the heirs and being witnessed 
and legalized by headman and also local Regent (Camat).

For other Foreign Easterners (Indian, Arabian), inheritance statement must be made by Property 
and Heritage Agency (Balai Harta Peninggalan/BHP).

8  Supra note 943.
9 Supra note 938, page 63.
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The question now is what about the tribal community, particularly Balinese Tribal Community? 
Implicitly, we could say that the tribal community belongs to point 2 in the statement above. But 
is it good enough or even safe enough for them? An existence of the expertise in relation with 
the needs of the community should be considering as a perfect match. That’s why after several 
facts that shows those needs of the community, we must really think seriously about parties that 
could be served by Notary in the field of inheritance law. An expertise and also networking that 
belongs to Notary will be good to served most of tribal community in Indonesia who is sometime 
have a problem in their inheritance law.

Balinese Tribal Community needs a certainty for their inheritance matter, make a chance in their 
behavior. At the beginning most of the entire member in tribal community used to do all things 
(regarding inheritance purposes) unwrittenly. It looks outfitwith the type of Adat Law which is 
the same as customary law in Anglo Saxon system. By seeing the needs in their community, the 
traditional leaders in Bali starting to think more about objectifying this needs into a real form. 
The increase of an educated people in Bali also encourages this plan to be materialize. They need 
more legal figure in preparing their inheritances matters. The most important thing is they need 
an official that could accommodate their needs.Because we know all things about inheritance 
should be treated precisely and strictly confidential, that is why the presence of sworn officer is 
a must.

Initially, Balinese Tribal Community counted on their Village Head or Banjar Head or Traditional 
Leader as the witness of their inheritance letter or testament. As time goes by, the needs become 
more complicated. The appearance of intellectual figures in Balinese Tribal Community also 
drives the modernization and also the legalization in Balinese inheritance Law. So many recent 
inheritance disputes drives more desire to have the legal and exact rules for their inheritance 
needs. Nowadays, for Balinese Tribal Community, legal certainty in inheritance law is a must.

In this paper, the writer want to offer a thought that may never been thought or may once be 
thought by others although never been published. Formerly, people think that Notary could only 
serve Dutch People (Europeans Groups) and Foreign Easterners (Chinese Descent) as mentioned 
above in making an inheritance statement. Even the Notary him/herself has the same thought, 
because our regulation never really mentioned strictly about tribal communities. After several 
interviews with some of the tribal community’s member in Bali, writer realized that some of 
Notary there did serve them whenever they need his/her service. 

In fact, the tribal community needs is related with Notary’s assistance. Writer think it is about 
time for the lawmaker and also all related parties to try to accommodate those needs. The 
lawmaker himself, could start their part by proposing a comphrehensive regulation about the 
officer who could execute an inheritance statement, deed of testament and also the arcade of 
olographic deed testament for all of the Tribal Community’s member (in this case for Balinese 
Tribal Community’s member).  While as an officer that has a trust by the tribal community in 
doing several things for their inheritance needs, the Notary could do their part by learn more 
about Adat Law (especially all things about the tribal inheritance law). With the optimization of 
the Notary capability, I’m very sure that the trust will not be waste.

This simple paper was made based on a small observation in Balinese Tribal Community but 
writer really sure that some tribal communities all over Indonesia do have the same necessity. 
The lawmakers have to think further about the limitation that has been given for Notary by the 
government’s regulations. The Notary must be an officer that could serve all Indonesia’s citizen 
with No.limitation. The reason for that statement is although we know the Notary as a profession 
which formatted by Dutch Colonial in the past was also a profession which was being confirmed 
after Indonesia’s Proclamation of Independence as well. Appointments of a Notary as a public 
official in this country, make the Notary must be stand for the three groups that have been made 
in the past. In writer’s humble opinion, our regulation must accommodate all of our citizen 
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needs. No matter about their ancestry, the most important thing is that they are Indonesia’s 
citizen and will always be like that. 

Those inheritance letters that have mentioned above will be needed for the certainty in law. 
This means that after inheritance open, there will be some other task for the heir to be settled 
of, like arranging everything related to banking, land office or any other instances. For those 
instances, no one could be ignored in the inheritance process, that is why they need a certainty 
in prescribing who reserve the right. 

CONCLUSIONS AND RECOMMENDATIONS
1. Our regulation nowadays is not giving the authority for Notary to make an inheritance 

statement, deed of testament or even just an arcade of an olographic deed of testament for 
Balinese Tribal Communities, although we know there is some needs about it in the tribal 
community.

2. The law in Indonesia could be effective when it meet with the needs in the community, but 
it should be considered by the lawmaker.

3. The government could legitimate Notary’s services to the tribal community by transforming 
some regulations about classification of the population and the regulations for the authority 
of a public officer in accommodating the needs of an inheritance statement, deed of testament 
and also the arcade of olographic deed testament.

4. The government has to give more “training” to an existing public officer other than Notary 
in this moment. That is the anticipation for preparing all the public officer to do all things 
related to inheritance services and also warrant an access to the central of will list, so there 
will be more legal certainty in dealing with inheritance purposes.
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ABSTRACT
Customary court as a community justice system aims at restoring a disturbed balance to a 
whole or uninjured condition (restitutio in integrum) in resolving every criminal case. This 
article discusses the urgency and efforts to apply customary court system as a means of penal 
mediation in resolving criminal cases. The result of the analysis indicates that customary court 
has the ability to function as a means of penal mediation in resolving restorative justice-based 
criminal cases. Criminal cases that could be mediated are those that are in violation of customary 
law according to the Indonesian Criminal Code Law (Kitab Undang-Undang Hukum Pidana = 
KUHP) with imprisonment for up to five years. The utilization of customary court system is 
conducted by recognizing the institutional authority and judicial decision of the customary court 
in judicial authority law in Indonesia.
Keywords : customary court; penal mediation; resolving criminal cases

INTRODUCTION
It is undeniable that technical practices of conflict resolution4 run by customary courts existing in 
various indigenous societies have been developing in most of the local order of life in Indonesia. 
These practices had existed long before the establishment of the Republic of Indonesia. 
Indonesian society recognizes not only statutes laid down and enforced by the state legislature 
(positive law) but also unwritten laws which is more commonly called non-state law, in the 
form of customary law (adat recht)5. However, the currently applicable legal politics of judiciary 
unification does not recognize customary court. From sociological perspective, this has ignored 
(political of ignorance6) the fact of law applicable in society.

An independent, autonomous, and respected customary court is factually very effective in 

1 Law and Society Department, Law Faculty, Sebelas Maret University, Email: jamin_mh@yahoo.com
2 International Department, Law Faculty, Sebelas Maret University, Email: r.srilestari@yahoo.co.id
3 Arab Arabic Literature Studies Program, Faculty of Humanities, Sebelas Maret University,  Email: istayn@

gmail.com
4 Ade Saptomo [2010], Law and Local Wisdom: Revitalization of Customary Law across Archipelago, (Jakarta : 

PT. Grasindo), p. 95-109.
5 The term “adat recht” was first introduced scientifically in Indonesia in 1893 by Prof. Dr. C. Snouck 

Hurgronje in his book entitled “De Atjehers” which mentions the term customary law as "adat recht" 
(Dutch) to give a name to a system of social control existing in Indonesian society. Imam Sudiyat, [1991], 
The Principles of Customary Law : An Introduction, (Yogyakarta: Liberty),  p.1.

6 The political of ignorance means actions that ignore, displace, and even try to suspend values  , legal 
norms (folk law) of society, including religions and traditions of community through domination and state 
law enforcement in the style of legal centralism. I Nyoman Nurjaya [2011], “Indigenous Wisdom-Based 
Natural Resource Management: Perspective of Law Anthropology”. Paper for the National Seminar on 
Legal Protection Direction for Indigenous People in the National Legal Systems. Organized by BPHN. 
May 12, 2011,  Malang.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 674

resolving disputes and law violations among indigenous societies. Local wisdom can be used 
as a principle of conflict resolution in resolving civil disputes and any violation of criminal law 
using an informal mechanism, which is a customary court system. Conflict resolution through 
local wisdom has not been well recognized by the formulators of law and legislation in Indonesia 
who mostly adopt the concept of law positivism and centralism. The concept of legal centralism7 
essentially does not recognize any law other than the state law, as stated by Satjipto Raharjo: 

“Legal centralism initially sees law as a state law and nothing more than that. Beyond that 
point, there is no other law. If there is ever another law, its existence will gain legitimacy from 
the existing state law. Such a view was shared by the Dutch legal system which was in force in 
Indonesia before the Indonesian independence.8” 

The advantage of local wisdom-based dispute resolution is restorative justice. The main element 
of restorative justice, which is the willingness and participation of the victim, offender, and the 
society in resolving criminal acts, is also a feature of customary law. In a restorative justice 
approach, the main victims of a crime is not the state, as stated in the existing criminal justice 
system. In a customary law community, an occurrence of crime creates an obligation to fix the 
broken relationships caused by the crime. Meanwhile, justice is defined as the process of finding 
and solving problems that occur on a criminal case in which the involvement of the victim, 
community, and offender becomes an important factor in the restoration, reconciliation, and 
assurance of the improvement efforts sustainability.9 

The principle of customary court is resolving cases based on reconciliation in an indigenous 
people community. The legal spirit of the principle is in accordance with the characteristic of 
customary law that tends to prioritize balance (evenwicht or harmonie) in cosmic life. In this 
case, it is relevant to look at the opinion of Supomo as quoted by Bushar Muhammad10:

“Every customary court decision is meant to restore the disturbed balance due to the violation 
of customary law (adat delicten). The recovery is necessary since the violation is a unilateral 
act by an individual or a group of individuals, which threatens, offends, or disturbs the balance 
in society materially or immaterially to a person or to a united community. Such actions result 
in custom reactions that are believed to be able to restore the disturbed balance through various 
ways such as customary payment in form of goods or money, holding salvation, slaughtering 
large/small animals, etc.”

In resolving custom cases, the leader as an indigenous judge should use customary law approach, 
in which an indigenous judge must hold on to three basic principles: “harmony”, “propriety”, 
and “conformity”11 that become guidance in finding solutions to any custom problems.

7 Legal centralism is often referred to as mainstream law. The term mainstream law is used to interpret 
more easily the dominant condition and situation of the implementation of laws that mainly based on 
a state law, or result from formal institutions of state institutions. In other words, mainstream law puts the 
state on its monopolistic interpretation through legislation to encourage the process of legal centralism. R. 
Herlambang Perdana & Bernard Stenly [2006] “Legal Pluralism idea in the Context of Social Movement”, 
Paper, Faculty of Law, Airlangga University, Surabaya, 2006,  p 5.

8 Satjipto Rahardjo [1995] “The Relation of Customary Law and National Law in National Development”, Paper 
for the Symposium on Integration of Customary Law into National Law within the Last 50 Years, organized by: 
The National Legal Development Agency, The Department of Justice Jakarta, January 9-10 1995, p. 1. 

9 Eva Achjani Zulfa [2010], “Restorative Justice and Revitalization of Customary Institutions in Indonesia”, 
Criminology Journal of Indonesia Vol. 6 No. II August 2010, p 188.

10 Papua Police Team - Faculty of Law, Cendrawasih University and Partnership for Governance Indonesian 
Reform [2005] Basic Framework of the Special Local Regulation in the Implementation of the Papuan 
Customary Courts, (Jayapura: Papua Police-Faculty of Law, Cendrawasih University and Partnership for 
Governance Reform in Indonesia, 2005),  p 49.

11  Moh. Kosnoe [1978], “Notes on Recent Customary Law”, Airlangga University Press : Surabaya,  p 44.
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The existence of customary court is empirically advantageous for the judicial power system in 
helping the overload of problems faced by the state courts. The tendency of modern criminal law 
to bring all criminal cases to the court often causes law inefficiencies. In addition, minor criminal 
cases that are treated with procedural conventional approach to criminal law will often cause 
injustice and will hurt the feelings of the community justice.

Certain civil disputes and criminal cases qualified as minor offense (“flip-flops” cases) or 
complaint offense will be resolved more effectively and efficiently by customary court system, 
which is expected to provide restorative justice. The style of settling disputes in customary court 
that does not use criminal law and judicial manner, but applies deliberation instead, can be used 
as a means of penal mediation in certain criminal cases, in order to achieve simple, quick, and 
low-cost resolution in addition to reconstruction of the disrupted social harmony.

Based on the rationale above, this article focuses on explaining three issues: (1) academic 
argument as an excuse for customary court can function as a means of penal mediation in 
resolving criminal cases, (2) identification of the types of criminal case that can be resolved 
through means of penal mediation in customary justice, and (3) efforts to utilization customary 
court as a means of penal mediation in resolving criminal cases in Indonesia.

METHODS
This research belonged to a doctrinal legal research which took form as diagnostic and 
prescriptive research. Various approaches consisting of statute approach, conceptual approach, 
and philosophical approach were employed in the analysis. The legal sources in this research 
consisted of primary legal source, secondary legal source and tertiary legal source. The legal 
sources were collected through documents tracking and library studies. Researcher conducted 
contents’ identification and textual analysis on the collected sources. Complementing the legal 
sources be held  personal interview with key informan.   Then, the legal sources and information 
were qualitatively analyzed by using interpretative methods. It means that researcher interpreted 
the meaning of various texts of laws used in this research. The result of the interpretation was 
used to answer the research question and to draw conclusions. 

DISCUSSION :

1.   Customary Court and The Function as A Means of Penal Mediation

The existence of customary court cannot be separated from the indigenous people’s 
autonomy.12 In this context, Van Vollenhoven describes the scope of autonomy by expressing 
the teachings of catur praja. Based on the teachings of catur praja, autonomy includes 
activities to form own legislation (zelfwetgeving), implement own rules (zelffuitvoering), 
perform own justice system (zelfrechtspraak), and perform own police task (zelf-politie)13. 
In addition, the indigenous people’s autonomy is undeniably a human rights recognized 
by the international society, as stated in the United Nation’s Declaration on the Rights of 
Indigenous Peoples adopted by The United Nations General Assembly on September 13, 
2007. Article 4 of the declaration states that “Indigenous peoples, in exercising their right 
to self-determination, have the right to autonomy or self-government in matters relating to 

12 I Ketut Sudantra [2013] “Recognition of Customary Courts in Judicial Power Law Politics”. Dissertation, 
Doctoral Program in Law Science. Faculty of Law, Universitas Brawijaya.

13 Jopi Peranginangin, ”Measuring Strength to Seize Indigenous Sovereignty”, in http://www.ymp.or.id/
content/view/221/1/, downloaded on September 30, 2012. [Accessed February 20, 2008].
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their internal and local affairs, as well as ways and means for financing their autonomous 
functions.”14

Customary court has a strategic significance in the lives of indigenous people in Indonesia. 
Resolution of any case (civil or criminal) in the lives of the indigenous peoples by trusted, 
open, and transparent people, by utilizing local wisdom as conflict resolution through local 
and informal institution mechanisms are seen as more effective than by the formal and 
procedural state judicial system. The indigenous peoples prefer customary court mechanisms 
to formal (state) justice mechanisms.15 Case resolutions made by the customary court are 
considered more thorough and fair compared to resolutions made   by the state court.16 This 
idea is also supported by a research conducted by Idrus Abdullah17 who confirmed that local 
institutions (including customary justice) are proven as highly recognized and trusted by the 
people in resolving disputes within their community.

As an illustration, in Papua, customary law and justice system is more dominant in regulating 
the society’s life as it is considered more beneficial for related parties in resolving any case 
or dispute compared to positive law.18 Compared to state law, local wisdom-based dispute 
resolutions based on deliberation is more favorable to achieve restorative justice.19 According 
to Michael Wenzel, restorative justice means the repair of justice through reaffirming a 
shared value-consensus in a bilateral process.20

According to the author, imposition of sanctions or customary reaction by customary courts 
aims to maintain and/or achieve communal balance, restore the existing cosmic world, keep 
the harmony of the livelihood of humanity, and achieve restitutio in integrum (restoring to the 
original condition). As an example, in Papua, there has never been any objection from either 
the victim or the perpetrator to the customary court’s decisions run by ondoafi/ondofolo/
ontofro. Every party is respectful and compliant, because the decisions of ondoafi/ondofolo/
ontofro are bound to ancestral spirits and are sacred or magically religious (participerend 
kosmisch) so there is no term of appeal or multilevel justice.

The result of the analysis indicates that in Papua, the existence of customary court system in 
very effective in maintaining social order. Even, the indigenous peoples obey their customary 
law more than the state law.21 The sanctions imposed by the Papuan customary court to 
anyone who violates the customary norms are paying fine (blood money), compensation 
in the form of beads (eba, he and neko), stone bracelet, stone axes, livestock (pigs), and 
traditional ceremonies (stone grilling). These types of customary fine have been agreed upon 

14 Sem Karoba, [2007], The Right of Indigeneous People,  United Nation Declaration on The Rights of Indigeneous 
Peoples, (Yogyakarta : Galangpress), p 17.

15 Andrea Woodhouse [2004] Village Justice in Indonesia (A Case Study on Access to Justice, Democracy, and 
Governance of a Village),  (Jakarta : Social Development Unit, World Bank),  p 7.

16 W. Poespoprodjo [1993] A Monograph of Customary Law in Irian Jaya,  (Jakarta: National Legal Development 
Agency, Indonesian Department of Justice), p 70.

17 Idrus Abdullah [2002]  “Resolving Disputes through Local Institution Mechanism: A Case Study of Legal 
Pluralism Dimensions in Sasak Tribe, West Lombok”, Dissertation, Doctoral Program of Law Science, 
University of  Indonesia.

18 http://cloud.Papua.go.id/id/budaya/adat/Pages/Hukum-Adat-Mendominasi-Hukum-Positif-di-Papua.
aspx, [Accessed March 11, 2013]. 

19 Darmawan Salman [2011] “Can Local Wisdom Functions in Conflict Management in the Global 
Prescription?” Paper,  Department of Agricultural Socio Economics, Faculty of Agriculture, Universitas 
Hasanuddin: Makassar. http://alwyrachman.blogspot.com/2011/04/dapatkah-kearifan-lokal-
fungsional.html,. [Accessed March 11, 2012].

20 Michael Wenzel, Tyler G. Okimoto, Norman T. Feather, Michael J. Platow [2008] “Retributive and 
Restorative Justice”, Law and Human Behavior Journal, October,  p 1.

21  Ibid.
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by the victim and the perpetrator during the process of custom hearing.

For the indigenous people in Papua, dispute resolution through customary court has a 
philosophical foundation, “atonement.”22 This philosophy ensures the balance between the 
application of custom sanctions/penalties on one side and peace and tranquility harmony on 
the other side. The imposition of sanctions or customary reaction aims to maintain or restore 
the communal balance, reestablish the balance of the cosmos and cosmic world, and keep 
the humanity life system running properly and harmoniously.23 Furthermore, Ohoiwutun 
Eddy writes in his paper:24

“Therefore, case resolution should be made by considering three important aspects. First, 
the decision must be in accordance with the applicable customary rules and norms and must 
ensure that the same case will not happen again in the future. Second, the customary verdict 
should always prioritize collective responsibility. Third, the customary court decisions must 
guarantee the security and peace of the community as a whole.”

Referring to the above philosophy, the process and mechanism of customary court are 
relative to the life principle of the indigenous people, which is maintaining and creating a 
safe and prosperous life in one unity of social, culture, economics, and politics. Therefore, 
the utilization of customary criminal court system can be seen as an instrument of justice, 
welfare, and law enforcement. Hence, the utilizationof customary court system based on 
the concept of penal mediation aims at creating a permanent reconciliation for community 
groups involved in disputes, as well as for those who violate the customary prohibitions 
applicable in the social life of the indigenous peoples.

This, for example, can be observed in the implementation of fines payment traditional 
processions. There are always people cheering and chanting spontaneously, sound of 
stabbed pigs screaming, or tribal/traditional dances and a feast. From such philosophy, in 
the author’s opinion, the purpose of customary court system in the life of indigenous peoples 
is none other than to achieve restorative justice.25 

Achieving restorative justice26 in judicial process is very important, since it is in accordance 
with the view of many experts that restorative justice in the twenty-first century has evolved 
into a movement by empowering traditional values   and involving citizens, as written by 
Mark S. Umbreit and Marilyn Peterson Armour as follows. 27

“The restorative justice movement is having an inc reasing impact upon criminal justice 
system policy-makers and practitioners throughout the world. As a relatively young reform 
effort, the restorative justice movement holds a great deal of promise as we enter the twenty-
first century. By utilizing many traditional values of the past, drawn from many different 
cultures, we have the opportunity to build a far more accountable, intelligible, and healing 

22 The term is deliberately used to emphasize the process towards the outcome, “peace”. A personal interview 
with Eddy Ohoiwutun (Secretary of the Indigenous People Iinstitution in Port Numba), in Abepura,  [April 
9, 2013].

23 Democracy Alliance Team for Papua (ALDP) [2008]  Customary Law Guide, Jouw Warry Tribal Council, 
Demta, Jayapura, Papua, (Jayapura : Democracy Alliance for Papua - Cordaid the Netherlands),  p 14.

24 Eddy Ohoiwutun [2012] “Case Resolution Mechanism outside of Courts: Criminal And Civil Cases Resolution 
by Port Numbay Indigenous Consultative Council - The City of Jayapura ”, Paper, unpublished,  p 1. 

25 Michael Wenzel, Loc.Cit.
26 Restorative justice is a theory of justice that emphasizes repairing the harm caused or revealed by criminal 

behaviour. It is best accomplished through cooperative processes that include all stakeholders. http://www.
restorativejustice.org/university-classroom/01introduction, [Accessed April 21, 2013].

27 Mark S. Umbreit and Marilyn Peterson Armour [2011], “Restorative Justice and Dialogue: Impact, 
Opportunities, and Challenges in the Global Community”, Washington University:  Journal of Law & Policy, 
2011, p 14.
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system of justice and law, which can lead to a greater sense of community through active 
victim and citizen involvement in restorative initiatives.”

Restorative justice puts more emphasize on restoring a situation to its original state (restutio 
in integrum). Burt Galaway and Joe Hudson defines restorative justice and its elements as 
follows:28 

“A definition of restorative justice includes the following fundamental elements: “first, 
crime is viewed primarily as a conflict between individuals that results in injuries to victims, 
communities, and the offenders themselves; second, the aim of the criminal justice process 
should be to create peace in communities by reconciling the parties and repairing the injuries 
caused by the dispute; third, the criminal justice process should facilitate active participation 
by the victims, offenders, and their communities in order to find solutions to the conflict.”

As an example, the customary court system practiced by the leaders and elders of the 
indigenous people in Papua is believed by all community members to be able to bring peace, 
because an ondoafi/ondofolo/ontofro conveys the voice of their ancestors and deities. Ontofro 
is a manifestation of the deities or ancestral spirits that arise to organize the community in 
order to achieve peace and tranquility. The term ontofro is derived from the word onto that 
means best friend and fro that means deity or ancestral spirits. Ontofro is a manifestation of 
the authority of the deities or ancestral spirits in regulating various interactions according to 
the customary system that continuously reflect the identity of the deities or ancestral spirits 
in the life of the indigenous people.29

In implementing the functions of customary court system, a leader of an indigenous 
community in Papua is always symbolized as:30

a. The Sun, the source of life that gives light to people, to which the people always express 
their happiness and sorrows.

b. Land, the protected land located within the area of the local community that represents 
all the people.

c. A Yellow Bird (Cenderawasih/bird-of-paradise), which symbolizes pride that is always 
worshipped and honored from age to age, from generation to generation.

d. Fire, which represents that all problems are under the command and decision of the 
leaders. 

e. Water, which symbolizes that the ondoafi/ontofro is a serene person who provides 
serenity, peace, and tranquility for everyone.

 f. A ficus tree, which represents the ondoafi/ontofro as a figure who provides protection 
for all people, regardless of whether they are rich or poor.

g. The Ocean, which symbolizes that the ondoafi/ontofro has an extensive knowledge. 

Customary court is a justice system that is based on three main principles: “harmony,” 
“propriety,” and “conformity,”31 which have become guidance in solving any cases 
encountered. I Nyoman Sirte32, following the opinion of Moh Koesnoe, describes each 
principle below.

28  See: Eva Achjani Zulfa [2009] Defining Restorative Justice,  Restorative Centre, Education-Consultation-
Information, http://evacentre.blogspot.com/2009/11/definisi-keadilan-restoratif.html, [Accessed May 22, 
2014].

29  Team, Government of Irian Jaya Province [1996] Ethnography of Irian Jaya, Second Series, (Jayapura: Team, 
Government of Irian Jaya Province),  p 105.

30  Team, Papua Police Department-Faculty of Law, Universitas Cendrawasih and Partnership for Governanace 
Reform Indonesia,  Customary Courts in Papua..., Op. Cit, p 41-42. 

31  Moh. Kosnoe, Loc.Cit.
32 I Nyoman Sirte [2008], Legal aspect in Bali Customary Conflict, (Denpasar : Udayana University  Press),  p 78.
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The principle of harmony is a guiding principle in resolving customary conflicts. The 
implementation of the principle of harmony in resolving customary conflicts is intended to 
restore life’s circumstances to their original state, status, and integrity and to re-establish 
harmonious relationship. In other words, the principle of harmony does not put emphasize 
on the win or loss of either side. Instead, it aims to reinstate a disturbed balance, so that the 
opposing parties are reunited in the bonds of the indigenous village.

The principle of propriety is a definition referring to morality and common sense, which 
is addressed to the assessment of an occurrence as human’s actions or circumstances. The 
principle includes elements derived from morality, which are the values   of good or evil, 
in addition to elements derived from common sense, such as calculations or  estimations 
that are legally acceptable. The propriety approach is used in order to resolve conflicts by 
maintaining the good reputation of all parties, so that no one will feel inferior or humiliated. 
Therefore, the principle of propriety focuses on how to maintain the quality of a case and 
protect the status of all parties as properly as possible. Essentially, the main goal of this 
principle is to prevent all parties from shame or dishonor.33 

The principle of conformity contains recommendations to pay attention to the reality and 
belief of the society, which has become tradition for generations. Therefore, experience 
and knowledge of the customs that grow and develop in society are the elements needed 
to formulate a concrete answer in resolving customary conflicts. The implementation of 
conformity approach is done by paying attention to place, time, and circumstances, so that 
the decision can be accepted by all parties in the community. The principle of conformity is 
related to the way of seeing a problem wisely, so that a given solution will be acceptable to 
all parties and the society as something that has comforting feeling.

The legal spirit of the three principles is in fact in accordance with the characteristics of 
customary law, which tend to promote the equilibrium (evenwicht or harmonie) of cosmic 
life. In this association, it is relevant to pay attention to the opinion of Supomo as quoted by 
Bushar Muhammad34:

“Every decision of the customary court is meant to restore the disturbed balance due to 
customary offense. The restoration is necessary because customary offense is a unilateral act 
of a person or a group of individuals, which threatens, disturbs, or offends the balance of the 
community, be it material or immaterial to the person or to a united community. Such actions 
or behaviors result in a customary reaction that is believed to be able restore the disturbed 
balance through various ways or methods such as customary payment in form of goods or 
money, conducting salvation, slaughtering big/small animals, etc.”

The potential of customary court system as a means of penal mediation is also quite high because 
even though judicial forum is also an option to resolve cases and the dualism of customary 
court and state justice institutions, people tend to prefer to resolve cases through a customary 
court or a non-state justice. According to Sinclair Dinen, this phenomenon still occurs in 
inland areas in many countries around the world. This fact is due to several reasons, such as:35

a. Limited access to the formal legal system;
b. In solving legal issues, traditional communities in isolated areas still have a strong legal 

tradition based on their traditional law. This shows that tradition or custom still prevails 

33 Sara Ida Magdalena Awi [2012] “Para-Para Adat as Customary Court Institution on The Port Numbay Indiginous 
People in Jayapura City”. Jurnal Hukum. Denpasar : Program Pascasarjana Universitas Udayana. p 15.

34 Bushar Muhammad [2006], The Principles of Customary Law (Jakarta : Pradnya Paramitha), p 49. 
35  Sincalir Dinen [2003] “Interfaces Between Formal and Informal Justice System To Strengthen Acces to Juctice 

By Disadvantages System”. Paper presenter in Practice In  Juctice Workshop UNDP Asia Pacific Rights and 
Justice Initiative, Ahungala Sri Lanka, November 19-21, 2003, p 4.
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in many areas. It also illustrates that sometimes the changes in society hit regional 
boundaries, and that there are still many “sterile” areas that have never implemented 
formal legal system;

c. The style of problem solving offered by legal system is sometimes seen by many people 
from different perspectives and considered insufficient or does not meet the sense of 
justice of the society, who still hold their own legal traditions;

d. The infrastructure and resources owned by the formal legal system are insufficient, 
which causes a lack of adaptability in understanding the needs of the local community’s 
sense of justice.

Hedar Laujeng accurately points out that the farther a community is from the state 
government system, the more obvious the figure and role of its customary court system, 
and vice versa.36 This is in line with the statement of Donald Black who once said, “Law 
is stronger where social control is weaker,”37 and of course, the opposite is, “law is weaker 
where social control is stronger.”

Based on an interview with the Head of the Criminal Investigation Unit, Jayapura Police 
District, Papua,38 many criminal cases that occur among the local indigenous communities 
are resolved through customary courts with support from police departments. If both parties 
(based on the initiative of the victim and the perpetrator) want to resolve the case through 
customary court, usually the police will wait for the result of the customary reconciliation to 
determine what law process will be used to follow-up the case by the police. Many criminal 
cases were handled by police department but were already resolved through customary 
court. In this case, the police investigation will stop after the reporter and the witness cancel 
the report and withdraw any evidence so there is insufficient evidence to continue the case 
to the court.

Customary court is a genuine justice system growing in an indigenous community, which 
in practice has the authority to resolve any type of case, since the principle of customary 
law does not recognize the difference between civil cases and criminal cases as western law 
does.39 As an example, in practice, the types of cases handled by customary courts in the 
village of Nafri, Papua, and the types of traditional sanctions imposed widely vary.

In general, the cases that occur in the indigenous community of Nafri, Papua can be 
qualified into two types: customs violations and disputes. Disputes can occur because of a 
conflict between two or more parties due to disagreements regarding values, differences of 
opinion and conflict of interest. There are various ways to handle the cases of customary 
law violations and disputes through the customary para-para. The diversity of objects that 
become the source of conflict in the Nafri community can be classified into two major 
groups: pure customary cases and mixed cases.

 Pure customary cases are those that are closely related to customs. Mixed cases refer to cases 
that include violation of customary law and state law at the same time. The most common 

36 Hedar Laujeng [2003] Considering Customary Court, The Series of Perpective Development. Jakarta : 
HuMa. p 20.

37  Donald Black [1976]  The Behavior of Law, (London : Academic Press), p 107.  
38  A personal Interview with the Head of the Criminal Investigation Unit, Jayapura Police District, Papua. Steven 

J. Manopo, April 8, 2014.
39 The nature of the legal act in customary law is “thorough and unite”, meaning it does not distinguish 

between criminal and civil cases. All of them are put together, and if there is a series of events that disturbs 
the balance, all of them are put together in finding solution in the presence of the customary law officers. 
Hilman Hadikusuma [1993] An Introduction to Indonesian Custsomary Law Science, (Bandung : Mandar 
Maju),  p 232.
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pure customary cases or disputes that occur and are resolved by an Ontofro as the customary 
judge are cases between two individuals, such as pregnancy out of wedlock, immoral cases 
(adultery), land ownership disputes, breaking custom taboos, and so on. Resolving mixed 
cases that cause disruption of the balance of family and community environment such as 
assault, theft, rape, and so on can be done through customary courts by involving respective 
individuals and or family or clan (keret), although sometimes such cases are also brought by 
one of the two parties and addressed by the state courts.

2.  Criminal Cases That Can be Resolved through Penal Mediation by Customary 
Courts 
In order to analyze what types of criminal cases can be resolved through penal mediation in 
customary courts, it is important to study the regulations of customary court’s authority to 
hold case hearings based the applicable laws. The only law that can be studied is the Law 
No. 21 of 2001 on Special Autonomy for Papua, because this is the only law that gives 
recognition to Indigenous Justice in Indonesia. The only law that can be studied is the Law 
No. 21 of 2001 on Special Autonomy for Papua, because this is the only law that recognizes 
customary court systems in Indonesia.

The regulations of customary court’s authority and competence to hold case hearings can be 
read on Article 51 (1) and the elucidation of Article 51 clause (2) on Special Autonomy Law 
for Papua. Article 51 (1) on Special Autonomy for Papua Law states: “Customary course 
... has the authority to investigate and adjudicate customary civil disputes and criminal 
cases that occur among the respective indigenous people.” In addition, the recognition of 
customary court’s authority is also mentioned on Article 51 clause (2) which states:

“Customary court … investigate and prosecute customary civil disputes and customary 
criminal cases based on the customary laws of the respective indigenous people … 
Customary courts are not authorized to impose sentence of imprisonment or confinement ... 
Customary courts are not authorized to investigate and adjudicate civil disputes and criminal 
cases in which one of the parties is not a citizen of the community. This includes authority 
in the state courts.”

Indeed, customary court system knows no distinction between criminal and civil cases. 
However, in identifying the authority boundaries between customary court and state court 
to prosecute a case (object), it is better to classify between customary cases considered as 
disputes (which according to the state law are in the domain of civil law) and customary 
cases considered as violations of customary laws or customary offense (which according to 
the state law are in the domain of criminal law). Furthermore, customs violation case can 
be divided into two categories: pure customary violations and mixed customary violations, 
which is called double criminality.40

Custom violation (customary offense) as explained by Ter Haar41 is any one-sided intervention 
on a balance and any one-sided collision of material and immaterial of a person’s life, or of 
a group of people as a unity (community). Such actions lead to a reaction, whose nature and 
size are determined by a customary law functionary, which is a customary reaction. Because 

40  Double criminality is certain acts or behaviors within the scope of customary law (offense) that is is also 
an offense according to the national law. See: Chairul Huda [2013] “Coordination between Customary court  
System Stakeholders and Law Enforcement Formal Institutions”, Seminar Paper: The Direction of Customary 
court  System in the National Legal Systems, Organized by The Center for National Legal System Research 
and Development, National Legal Development Agency, Ministry of Justice and Human Rights, Republic of 
Indonesia, Surabaya, June 20, 2013,  p 10.

41  Ter Haar [1978] The Principles and Structure of Customary Law, (Jakarta: Pradnya Paramita), p 226.
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of the reaction, the balance can and must be restored (mostly by paying fines in forms of 
goods or money). Meanwhile, Bushar Muhammad gives the boundaries of customary law 
offense42 as “a unilateral act of an individual or a group of people that threatens or insults or 
disrupts the balance and the community life either material or immaterial, against a person, 
or against a group of society. Such actions result in a customary reaction.”43

Pure custom violations are actions that violate the customary law, which occur among the 
citizens of a respective indigenous community. Such actions are not categorized as criminal 
act according to the positive law. In other words, they are incomparable or have no equivalent 
according to the Indonesian Criminal Code Law. This type of case is supposed to be an 
absolute authority or competence of the customary court. This means that when such case 
occurs, the customary court has the absolute authority to resolve it through penal mediation 
and cannot bring up the case to be prosecuted at the state court. This view is in line with 
the opinion of Suparta Jaya, S.H., M.H. from the High Court of Papua who states, “If a 
customary case is not regulated in the Criminal Code Law, the customary court’s decision is 
final, and there cannot be any re-examination by the state court.44 

In my  opinion, criminal cases under the authority of customary court are only those that 
belong to pure customary violations or that are not regulated or have no equivalent in the 
positive law, for example45: cases related to morality (romantic relationships, consensual sex, 
broken marriage promises, adultery, incest, cohabiting); cases related to property ownership 
(theft and destruction of indigenous objects); cases related to violation of personal interests 
(swearing /bad or dirty words, lying); case related to negligence (not obeying customary 
obligations, not following traditional ceremonies, not attending custom meetings, not paying 
custom dues); land cases related to customary rights; unauthorized adoptions cases (not 
procedural or without going through custom trials and ceremonies).

A mixed custom violation (double criminality) happens when an individual or a group of 
people breaks the customary law. This type of action is a violation of the customary law as 
well as the positive law, which is regulated in the Criminal Code Law. In such violations, 
customary court only has limited authority to prosecute custom violations; and according to 
the Indonesian Criminal Code Law, the state court will have the authority to prosecute the 
criminal act. 

The Special Autonomy Law for Papua is considered vague since there is no distinction 
between the two types of customary violation. The Article 51 (1) only states that customary 
courts have the authority to investigate and adjudicate customary civil disputes and criminal 
cases that occur in an indigenous community. The phrase “criminal case” refers to cases 
categorized into pure customary violations, which do not have comparable and equivalent 
regulations according to the Indonesian Criminal Code Law. Mixed customary violations 
refer to actions or behaviors that violate customary laws, and are categorized as criminal 
acts according to the applicable law in the Indonesian Criminal Code Law. Based on the 

42 Bushar Muhammad [2006] The Principles of Customary Law. (Jakarta : Pradnya Paramita), p. 67.
43 In principle, the occurence of customary offense according Supomo is similar to the occurence of every 

unwritten laws. A regulation of human behavior at a given periode of time receives a legal nature at the 
time when the respective legal officer defend it against people who violate the laws, or when the legal 
officers act to prevent the violation. See: Supomo [1983] Chapters on Customary Laws, (Jakarta: Pradnya 
Paramita), p. 111-112.

44 The argument is stated during the Seminar on Opportunities and Challenges against the Recognition of 
Customary Courts in Papua, November 24, 2008. See: Tim Kemitraan,   Protection and Recognition..., Op.Cit., 
p 20.

45 Team Papua Police Department-Faculty of Law, Universitas Cendrawasih-Partnership for Governance Reform 
in Indonesia, Customary Courts in Papua...., Op. Cit., p 60-61.
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Article 51 (1) of the Special Autonomy Law for Papua, it is understood that customary 
courts have the authority to conduct penal mediation for any violations of custom, even 
when the violation is categorized as a severe criminal offense according to the Indonesian 
Criminal Code Law, with potential penalty of more than 5 (five) years of imprisonment.

In consequence, customary courts are responsible and authorized for resolving any case 
of custom violation through penal mediation—pure customary violations as well as mixed 
customary violations that are regulated in the Indonesian Criminal Code Law with potential 
penalty of more than 5 (five) years of imprisonment, the decision of the customary court is 
final.

This customary court authority has a theoretical foundation that various legal systems in 
the world recognize penal mediation as a mechanism for resolving criminal cases.46 In 
Explanatory Memorandum and the Recommendation of the European Council in 1999 on 
Mediation in Penal Matters, there are various models of penal mediation, such as:47 1) informal 
mediation, 2) traditional village or tribal moots, 3) victim-offenders mediation, 4) reparation 
negotiation programs, 5) community panels or courts, and 6) family and community group 
conferences. Penal mediation in law practice is found in indigenous communities through 
the so-called customary justice.48

In addition to penal mediation, another authority of customary courts is to prosecute customary 
violations that are regulated in the Indonesian Criminal Code Law with potential penalty of 
more than 5 (five) years of imprisonment. This authority is in accordance with the concept 
of diversion embraced by the National Law Number 11, 2012 on Children and Criminal 
Justice System. Diversion means diverting the resolution of cases involving children from 
the criminal justice process to outside of the criminal justice process.49 Diversion can be 
implemented under the following conditions: a) When the crime committed is punishable 
by imprisonment of less than 7 (seven) years; and b) when the crime is not a repetition of 
criminal offense. 

The authority of customary courts is also in accordance with the opinion of the Bill of 
Criminal Law drafting team, directed by Andi Hamzah, about case resolution outside of the 
court, as written in Article 42 paragraph (2) and (3). Article 42 paragraph (2) reads, “Public 
prosecutor is also authorized for the sake of the public’s interest and/or specific reason to 
stop the prosecution conditionally as well as unconditionally.” Article 42 paragraph (3) 
refers to the following terms:50 
a. The criminal offense committed is minor
b. The criminal offense committed is punishable by imprisonment of 4 (four) years or 

shorter
c. The criminal offense committed is only punishable by paying fine 
d. The age of the suspect when committing the crime is over seventy years old; and or
e. The loss of the victim has been compensated.

46 In Indonesian Positive Law, the law number 11 of 2012 on Children and Criminal Justice System has recognized 
penal mediation integrated with formal judicial system or diversion. 

47 Barda Nawawi Arief [2012] Penal Mediation in Resolving Criminal Cases Outside of the Court (Semarang : 
Pustaka Magister FH UNDIP), p. 6.

48 Ahmad Ubbe [2013], “Penal Mediation and Customary Courts (A Reflection upon the Law Protection for the 
Society Resolving Cases through Customary court  System)”, Seminar Paper The Direction of Customary 
court  System in the National Legal Systems, organized by The Center for National Legal System Research 
and Development, National Legal Development Agency, Ministry of Justice and Human Rights, Republic of 
Indonesia, Surabaya, June 20, 2013, p. 2.

49 See: Article 1 Clause 7, Law  Number 11 of 2012 on Children and Criminal Justice System.
50 Bill of Criminal Law Drafting Team, Academic Paper of the Bill of Criminal law number ... of year ... on 

Criminal Procedural Law, (Jakarta : BPHN, April 28, 2008), p. 16-17
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In the Netherlands, the maximum criminal penalty that can be resolved through criminal 
mediation (penal mediation) outside of the court is 6 (six) years of imprisonment, including 
theft cases. This method of resolution is included into restorative justice, which is 
reconciliation between the victim and the perpetrator.51 In treating customary offenses that 
have comparable and equivalent regulations according to the Indonesian Criminal Code Law 
with potential penalty of more than 5 (five) years of imprisonment or categorized as serious 
criminal offense/felonies, customary courts should be authorized to conduct hearings only 
for custom violations and punishment. The final verdict should be under the authority of 
state court judges.

A research conducted by Ahmad Syaufi52 concludes that penal mediation is a part of the efforts 
to improve the criminal justice system to be more effective and efficient. The existence of 
penal mediation will provide a solution that certain criminal cases do not have to be resolved 
through a judicial process, so that the criminal justice system workload becomes lighter. 
Penal mediation will give positive implication towards achieving a fast and simple justice 
system at a low-cost. 

3.  The Utilization of Customary Court as a Means of Penal Mediation in Resolving 
Criminal Cases

The utilization of customary court as a means of penal mediation in resolving criminal cases 
must be initiated by the recognition of customary court system in the judicial justice system. 
As long as the judicial power system in Indonesia does not recognize (deny) its existence, 
the customary court system will never function as a means of penal mediation in resolving 
criminal cases.

The recognition of customary court system essentially is a state recognition politically as 
well as legally (political recognition and legal recognition). The recognition is formulated 
through a national state law in form of legislation that affirms that the country has recognized 
the existence of customary court as a legal and valid judicial system outside of the state 
court (non-state justice) that is genuine, born, developed, and practiced by the indigenous 
communities in Indonesia. By legally recognizing the authority of customary court system, 
there is a consequence that customary court is a part of the national law that must be nurtured 
and protected; and its rights and powers must be enforced.

The formulation of customary court recognition regulations in the judicial power system 
in Indonesia must be based on the social reality of customary court as a community justice 
system that exists in the indigenous society; the comparison between the ideal setting and 
the arrangement of the customary court system recognition in the country’s authorized 
legislation; and also based on relevant theories.

The theoretical basis used to find and formulate customary court recognition regulations is 
responsive legal theory, legal pluralism theory, and the human rights of indigenous people’s 
theory. According to the researcher’s opinion, responsive legal theory is appropriate to use 
and needed during a transition period. Responsive legal theory considers that law must be 

51  In Russia, according to Article 76 of the new Russian Federation Criminal Code Law (2003), penal 
mediation can be conducted for criminal offenses with potential penalty of imprisonment of 10 (ten) years 
or shorter. In France, the state law decides that criminal cases that can be resolved outside of the court are 
those with potential penalty of 5 (five) years maksimum. See: Ibid, p 18.

52  Ahmad Syaufi [2013] “Penal Mediation as an Alternative for Resolving Criminal Cases with Civil Aspects in 
the Criminal Justice System in Indonesia”, Dissertation, Doctoral Program of Law, Graduate School, Faculty 
of Law, Brawijaya University, Malang. p.  103.
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sensitive to the transition circumstances happening around it. Therefore, responsive law53 is 
not only demanded to be an open legal system, but also have to rely on the primacy of the 
objective (the sovereignty of purpose), which is the social goal that wants to be accomplished 
and the consequences of the implementation of the law.

In addition, there is also the theory of law pluralism that essentially contains more than 
one legal regulation (institution) in one social community.54 In a community, apart from the 
state law and customary law, there are also habitual law and religious law.55 The theory of 
law pluralism, which is then continued by the theory of law multiculturalism, prevents a 
nation to implement cultural assimilation programs that will marginalize minority groups 
by protecting the existence of cultural diversity and ensuring that the cultural minority can 
sustain and develop.56 The theory of indigenous people’s legal rights also becomes the basis 
of formulating customary court recognition regulations, because in principal, Indonesia’s 
recognition of customary court system cannot be separated from its indigenous people’s 
legal rights guaranteed by the Constitutional Law of the Republic of Indonesia (UUD NRI 
1945) and the United Nations Declaration on The Rights of Indigenous People. Literally, 
human rights means the innate rights of every human being, which is universal and eternal, 
and therefore must be respected, protected, and fulfilled.57 There is no power whatsoever 
which may reduce, take, and ignore it.

The regulations of customary court recognition are formulated by comparing analysis 
results of the ideality and condition of the current applicable regulations of justice system 
recognition. The formulation of customary court recognition regulations in a judicial power 
system is created by trying to get out of the law of judicial authority mainstream, which until 
today implements a legal politic that does not recognize the existence of judicial system 
outside the state court. Next, a synthesis is conducted on the comparison result to determine 
the formulation of customary court recognition regulations that is responsive to the needs of 
the indigenous community.

The dialogue process to formulate regulations of customary court recognition in a judicial 
power system that is responsive to responsive to the needs of the indigenous community 
can be seen in the comparison table of the ideality and existence of customary court legal 
recognition regulations below.

Table 1
Dialogue of Customary Court Legal Recognition in an Ideal and Existing Judicial 

53 Philippe Nonet and Philip Selznick [2008] Law and Society in Transition: Toward Responsive Law. (London : 
Harper & Row). p 19.

54 John Griffiths [1986] “What is Legal Pluralism” Journal of Legal Pluralism and Unofficial Law. Number 
24/1986, p. 1.

55 Rikardo Simarmata [2005] “Finding Actional Characters in Law Pluralism”. See: HuMa Team. [2005]  Law 
Pluralism: An Interdisciplinary Approach, (Jakarta: Ford Foundation and HuMa).  p 7.

56 Ridwan Al Makasary, “Multiculturalism: Theoretical Review and Critical Notes”.  See: Mashudi Nursalim, 
et.al. (Ed.), [2007] Minority Rights: Multiculturalism and the Dilemmas of the Nation, (Jakarta: Tifa and 
Interseksi Foundation), p 44-45.

57 Suteki [2010] Legal Political Reconstruction of Rights of Pro-People Water, (Malang: Surya Pena Gemilang), 
p. 107.
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Power System Regulations

Ideal Regulations of Customary 
Court Recognition

Existing Regulations of Customary 
Court Recognition

Basic:

• The country’s obligation to protect the 
people and the nation of Indonesia

• Article 18 B (2), Article 24, and Article 
25 of the Constitution of the Republic 
of Indonesia, 1945

• National Law on Judicial Power

Basic:

• The country’s obligation to protect the 
people and the nation of Indonesia

• Article 24 and 25 of the Constitution of 
the Republic of Indonesia, 1945

• National Law No. 48 of 2009 on Judicial 
Power

• National Law No. 21 of 2001 on Special 
autonomy for Papua

Subject:

State court and customary court (as a 
justice system outside of the state) are 
co-existential. 

Subject:

State court is the only executor of judicial 
authority recognized by the country.

Objective:

Grant the human rights of indigenous 
people in all parts of Indonesia and 
implement restorative justice

Objective:

Creating unification and uniformity of 
justice systems in all parts of the country

Substance:

a. The state shall recognize and respect 
indigenous communities and their 
dispute resolution institutions that are 
customary courts regulated by the law

b. Recognition of customary court 
system should include recognition of 
its institution, authority, and decisions

c. Customary courts as a genuine 
community justice system in the 
MHA are informal, independent, and 
autonomous.

d. Customary court has the authority to 
resolve cases of customary disputes 
and custom offense in an indigenous 
community

e. Customary court is autonomous and 
independent, and its decision is always 
final

Substance:
a. The state denies the existence of customary 

court system, because all justice systems 
in the Republic of Indonesia are state 
justice systems regulated by the law

b. The state justice system is tiered, and its 
“peak” is at the Supreme Court that holds 
the highest judicial authority 

c. There is a pseudo recognition of customary 
court system in the National Law No. 21 
of 2001 on Special Autonomy for Papua 
(outside of the National Law on Judicial 
Authority

d. Because of the pseudo recognition in the 
National Law on Special Autonomy for 
Papua, customary court system is not 
autonomous and independent
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Consequences:

• The legislation of judicial authority 
law is not based on the ideology of 
judiciary unification and uniformity, 
but the ideology of pluralism

• The state court is not a single subject 
of judicial authority. Besides the state 
court, the existence of customary court 
is recognized as a non-state justice 
system to fulfill the human rights of 
indigenous people

Consequences:

• Customary courts are not recognized 
in the system of judicial authority and 
consequently, they are eliminated. Judicial 
power system is based on centralism and 
unification 

• The rights of indigenous communities to 
resolve disputes based on local wisdom 
and restorative justice is negated by the 
country 

Based on the comparison in the table above, the regulations of customary court recognition 
can be formulated in order to use as a means of penal mediation in resolving criminal 
cases. The formulation is formulated by improving the weaknesses of the customary court 
recognition regulations in the applicable laws to close the gap between the ideality and 
reality of the current regulations.

The formulation of customary court recognition regulations in the judicial power systems 
that includes basic aspects, subject, purpose, substance, and consequence is illustrated in the 
following table.

Table 2

The Formulation of Recognition Regulation to Utilization of Customary Court as a 
Means of Penal Mediation in Resolving Criminal Cases

No. The Formulation of Customary Court Recognition Regulation

1. Basic:
The country’s obligation to protect the people and the country of Indonesia.
Article 18 B (2), Article 24, Article 25 of the Constitution of the Republic of 
Indonesia, 1945.
Indonesian national law on judicial authority.

2. Subject:
State court and customary court (as a justice system outside of the state) are co-
existential.

3. Objective:
Grant the human rights of indigenous people societies in all parts of Indonesia and 
implement restorative justice.

4. Substances: 
(1) The regulation of customary court recognition must shift from abolition model 

to co-existence model;
(2) Customary court institutions are recognized as justice system outside of the 

country that serves as a non-litigation judicial based on peace among the 
indigenous people societies that are independent and autonomous;

(3) Customary court system is authorized to conduct case hearings for disputes 
and violations of custom among indigenous people societies. Pure customary 
violations are the absolute authority of customary courts. Double criminality
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No. The Formulation of Customary Court Recognition Regulation

     regulated in the Indonesian Criminal Code Law with potential penalty of 
no more than 5 (five) years of imprisonment becomes the full authority of 
customary courts and the decision is considered final. If the potential penalty 
is more than 5 (five) years or the case is categorized as serious criminal felony, 
customary court is only authorized to prosecute the offense under customary 
law and customary sanctions, and then a state court judge will be responsible 
for determining the court’s decision; 

(4)  All customary court decisions are considered final and there is no chance to 
submit a request for re-examination and retrial by the state court as long as the 
decision does not violate human rights or any custom regulations, which is also 
considered a criminal case according to the positive law with potential penalty 
of more than 5 (five) years of imprisonment.

5. Consequences:
• Make fundamental changes to the legal legislation regulations on judicial 

power by shifting from ignorance to recognition of customary court system in 
indigenous people societies.

• Customary court system is nationally recognized in the system of judicial 
power for all indigenous people societies in the Republic of Indonesia

The formulation of the proposed regulations of customary court recognition primarily 
includes recognition of the institution, authority, and decision of customary courts in 
the system of judicial authority in Indonesia. Through the firm and clear recognition of 
customary court in the law of judicial authority, the customary court system will be able to be 
effectively implemented as a means of penal mediation to resolve customary criminal cases 
with potential penalty of less than five years of imprisonment according to the Indonesian 
Criminal Code Law.

CONCLUSION
This article has argued that customary court system has the feasibility to function as a means 
of penal mediation in resolving criminal cases. This statement is due to several arguments. 
Customary court system has the philosophy of becoming a justice of the peace; so that it is highly 
trusted by people, as it is believed to contain local wisdom and virtue ethics for all members 
of the indigenous people’s community. Customary court has high validity among communities 
of indigenous people. Indigenous people usually tend to choose resolving disputes through 
customary courts rather than through the state court. The state court holds the principles of 
“harmony,” “propriety,” and “conformity” and has the objective to create restitutio in integrum. 
Judges at customary courts are generally traditional leaders who are highly respected and admired 
by the people. These traditional leaders are usually the community’s elders, so that the decisions 
that they make are considered the best solution in maintaining harmonious relations among 
members of the community and between the community and the nature. Customary courts are 
experienced in handling cases of customary offense. The cases handled by customary courts can 
be classified into two types: custom violations and disputes. Cases of custom violations (offense/
crime) handled by customary courts consist of two types: pure customary cases, those that are 
closely related to customs; and mixed cases, which refers to cases that violate both customary 
law and state law at the same time.
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The authority or the competence of a justice system in resolving cases generally relates to the 
object of the case. To date, customary courts handle pure customary cases as customary offense 
only, which means that the cases handled are not regulated in the positive law, the Indonesian 
Criminal Code Law. In mixed cases (double criminality) that are considered violating customary 
law as well as the state law, customary courts only have limited authority to prosecute the 
customary offense only, and prosecuting the criminal offense or the violations of positive laws 
becomes the responsibility of the state law. In implementing penal mediation, customary cases 
should be given the authority to prosecute mixed cases (double criminality) that are regulated 
by the Indonesian Criminal Code Law with potential penalty of no more than 5 (five) years of 
imprisonment or that are classified into minor to moderate crime. The authority of customary 
courts in prosecuting these types of case will also rule out the authority of the state court to file a 
claim, except when the customary court does not perform its power and authority.

The utilization of customary court system as a means of penal mediation in resolving criminal 
cases should be initiated by a recognition of customary court in a judicial power system. The 
regulations of customary court legal recognition must shift from abolition to co-existence model, 
which means that customary court system is recognized and acknowledged as a justice system 
outside of the state that functions as non-litigation judicial based on peace in an independent 
and autonomous indigenous people community. Customary court system must be recognized as 
having the authority to prosecute customary cases such as disputes and custom violations occurring 
in an indigenous people community. Pure customary cases are the absolute responsibility of 
customary court. Customary offenses that are regulated in the Indonesian Criminal Code Law 
(double criminality) with potential sentence of no more than 5 (five) years of imprisonment 
becomes the responsibility of customary court, and the customary court’s decision is considered 
final. If the potential sentence is more than 5 (five) years, or if the offense is categorized as 
a serious criminal offense/felony, customary court is only authorized to prosecute the offense 
based on the customary law and customary sanction. The final verdict will be determined by the 
state court. Moreover, the decision of customary court is considered final. There is no chance 
to submit a request for re-examination and retrial by the state court as long as the decision does 
not violate human rights or any custom regulations, which is also considered a criminal case 
according to the positive law with potential penalty of more than 5 (five) years of imprisonment.
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‘RECHTSVERWERKING’ THE PRINCIPLE OF ADAT LAND LAW 
AND IT EMBODIMENT IN THE NATIONAL LAND LAW

Rofiq Laksamana,1 Setiono,2 I Gusti Ayu Ketut Rachmi Handayani,3

Oloan Sitorus4

ABSTRACT

The purpose of this research was to exemine  how elements of rechtsverwerking  were formulated 
and the implementated on registered land.  Rechtsvewerking is a principle in Adat Law which 
states that owner of a parcel of land that leaves their land abandoned in certain period of time and 
lets other people to occupy and take advantage will cause the original owner to lose his rights of 
the land, is established to overcome the weakness of the land registration system. 
This study uses normative legal research methods, with  statute approach, and consepual approach. 
Legal materials were analyzed by syllogism of induction, deduction and interpretation.
The results showed that principle of rechtsverwerking  applied by the land office in the issuance 
of a certificate for an applicant who has mastered the ground in a certain period of time has 
been acquired in good faith and registered in his name, then others who feel have an interest, 
then by law only given the opportunity during the time period of five years.  However in law 
enforcement inside the court this principle tends to be deserted therefore creates an certainty in 
law and unfairness to people who have occupied a land in a long period of time.  
Keywords: Rechtsverwerking, land registration, good faith.

A. Preliminary
This paper will discuss the existence of the principle of presumption waiver (rechtsverwerking) 
of customary law which was adopted in the national law of the land. By looking at the views 
of scholar, bureaucracy, in addition to seeing from the legislation and in the decisions of 
the judges both before and after the BAL, and after the PP 24/1997 on Land Registration 
explicitly adopt the principle of  rechtsverwerking.

The principle of presumption waiver (Rechtsverwerking) in Government Regulation No. 24 
of 1997 is used as a complementary means to address the weakness of its publication in the 
land registration system in Indonesia. The adoption of the principle of rechtsverwerkiong 
in Government Regulation No. 24 of 1997 does not negate the existence in customary law. 
Inside the ground Rechtsverwerking parties for the lapse of time will lose the right to reclaim 
its rights. Rechtsverwerking recognition as an institution right under the influence of the lapse 
of time does not stand alone, but become a unified concept of the institution or acquisitive 
Adverse posesion tile verjaring and insurance institutions. Rechtsverwerking institutions 
defined lapse of time people become disenfranchised mention on land that originally 
dimilkinya, the institution used to maintain kepemilkan registered in the public register.

In Article 32 paragraph (2) of Government Regulation No. 24 of 197 stated that:

‘In the event that on a plot already issued a certificate legally on behalf of the person or 
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legal entity who obtained the land in good faith with the real hang of it, then the other 
party that they had a right to the land was no longer able to prosecute the conduct of 
such rights if within five (5) years after the certificate diterbitkanya has not objected 
in writing to the holder of the certification and the land Office concerned, or does not 
submit a claim to court regarding land tenure or the issuance of such certification’.

Thus, if on a plot which has been issued a certificate, be given a grace period of five years 
to appeal the issuance of the certificate. If, within five years of no objection is filed, the 
certificate is written evidence digangu authentic and can not be contested by any party. That 
is if it is connected with the institution Rechtsverwerking customary law, it ought to be a 
plot controlled directly and better yet that made written evidence was authentic, so that thus 
both institutions Rechtsverwerking known in customary law and Article 32 of Government 
Regulation No. 24 Year 19, wants the right holder, has an assertive stance, that if the rights 
holder intends to have the piece of land, the physical condition must master the plot and 
have the written proof that the certificate is authentic.

B. Understanding and Using Rechtsverwerking.
According to Nurhasan,5 rechtsverwerking Institution or principle is one of the principle 
known and applicable in Customary Law, especially relating to the occurrence and obtaining 
rights to land by citizens. Furthermore it is said principle rechtsverwerking existence is 
primarily concerned with the weakening and loss of legal relations.6 In connection with the 
procurement of plots of land by citizens of indigenous peoples.

Meanwhile, according to algra as quoted by Irawan Soerodjo7 rechtsverwerking interpreted 
as consequences arising from a waiver or their effects because it does not perform a legal 
act which is an obligation that must be carried out by a person by law, so that the right to be 
missing something.

Rechtsverwerking can be interpreted as the consequences arising from a waiver or akibatyang 
arise because not doing anything rubbing legal act which is an obligation that must be done by 
a legal person, that something is lost.8 Meanwhile, according to Subekti, 9 Rechtsverwerking 
mainly based on a person’s attitude from which concluded that he was not going to use 
anymore sesauatu rights, other than expired or past time. In this case of five (5) years had only a 
meaning as a factor to strengthen the attitude domiciled silence of people who have an interest.

While Herman Soesangobeng10 disagreed rechtsverwerking as a legal institution, arguing 
that the term Rechtsverwerking is a concept discussed in Verjaring homology to the growing 
discourse of lawyers and not in the law. According Soesangobeng11 Rechtsverwerking 
customary law does not recognize as an effort to eliminate especially the removal of 
land rights, the reason is because the basic principle of customary law is that the right of 
communion on the ground can not be removed or deleted, although it could be considered to 
be released by concerned citizens either explicitly or the diameter silent.

5 Nurhasan Ismail,  2007.  “Rechtsverwerking” dan Pengadopsiannya Dalam Hukum Tanah Nasional. Mimbar 
Hukum Volume 19 Nomor 2 Universitas Gadjah Mada, Yogyakarta, Juni 2007, hlm 1

6 Loc.cit.
7 Irawan Soerodjo, Kepastian Hukum Hak Atas Tanah di Indonesia. Arkola, Surabaya. 2002. Hlm. 188.     
8 N.E. Algra, et.al, Kamus Istilah Hukum – Fockemen Andrea Belanda Indonesia. Bandung. Binacipta, 1983, 

hlm. 80.
9 Subekti, R. 1991. Hukum Adat Indonesia Dalam Yurisprodensi Mahkamah Agung, Alumni, Bandung. Hlm. 90
10 Soesangobeng. 2002. Materi Perkuliahan Hukum Agraria (Lanjutan). Jakarta: STIH IBLAM, Kelas BPHN.  

Hlm 2 
11 Soesngobeng. Ibid.hlm 14 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 695

Different proposed by Muchtar rechtsverwerking Wahid who defines institutions as the 
lapse of time cause people to be disenfranchised who originally possessed, however, the 
organization is used to maintain ownership has been registered in the public register.12 This 
opinion is almost as same as understanding verjaring or expired.

According to Lutfi Nasution,13 Rechtsverwerking institution, as an institution under the 
influence of past recognition right time does not stand alone, but into one unified concept of the 
agencies ‘adverse possession’ or ‘verjaring’ institutions ‘title insurance’. Even substantially 
Rechtsverwerking institution, together with the institutions ‘adverse possession’ or agency 
acquisition rights due to expire (verjaring), despite the connotations of good faith (good 
faith).

The difference lies in the use of these institutions. Institutions “rechtsverwerking”, ie the 
lapse of time causes people to become lost rights over land which was originally his, and 
on the other hand these institutions are used to retain ownership of the land that has been 
registered in the public register. In contrast to “adverse possession” in particular “in good 
faith” or “Verjaring” is the lapse of time that causes people to obtain land rights previously 
owned by another person, for the purpose of obtaining registration in the public register.

C. Rechtsverwerking in the Adat Law (Costumary Law).
Rechtsverwerking is a principle in customary law which states that the owner of a plot 
of land left derelict land within a certain period and allow others to occupy and take the 
benefits will lead to the original owner loses his right to the land. So the owner of a plot of 
land to abandon their land within a certain time, so that the displaced and even allow others 
to dominate others and work as well as taking on the land, the original owner of the land 
will lose the right to their land.14 Thus invent a process of loss of land rights of the original 
owner and is followed by obtaining the land rights for people who were then occupying and 
using the land. So that said Rechtsverwerking is one of the principle known and applicable 
customary law mainly deals with the occurrence and obtaining rights to land by citizens.15

The intensity of a determining factor for the sustainability of the legal relationship is 
strengthened.16 Conversely, if the intensity factor possession and use of land is not met 
because concerned citizens to leave and let the land is not used or exploited, then the operator 
from the legal principle “rechtsvetwerking”: that was the legal relationship such as that in 
question is deemed to have relinquish control over the land after not being used or earned 
the land by its owner.

Boedi Harsono17 essentially argued that their labor and investment costs by people who have 
legal relationships within a framework preserve the land. A citizen who constantly invest 
effort and money to maintain and use or utilize the land, the legal relationship between 
himself and the ground will continue. The person will be declared and recognized as the 
owner of the land. On the contrary. if one is no longer invest the effort and cost to utilize the 
land and it lasted until the land membelukar since grown reed plants that show no longer 

12 Mochtar Wahid. Meaning 2008. Legal Certainty of Land Property Rights. Republika. Jakarta. Comparing with 
the institution adverse possession (especially in good faith) or verjaring, is the lapse of time that caused someone 
else to have rights over land previously owned by another person, then this institution is used to reverse current 
gain dalamdaftar general registration.

13 Ibid. Hlm. 94. 
14 Ibid. Nurhasan Ismail,  2007.  Hlm 183
15 Ibid. Halm 3
16 Ibid.  hal.188-189 Boedi Harsono, 1971. Bagian 11. Loc.Cit.
17 Loc.Cit.
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conducting land use, then this person can be interpreted has waived his right and the means 
to be declared have lost their rights to the land.

In the Indonesian Indigenous communities rechtsverwerking implementation was based on 
the facts of natural phenomena that occur on land, as the basis for determining the relationship 
became stronger law or otherwise weakening or even loss of one’s rights over the land, so it 
applies the principle rechtsverwerking.

According Nurhasan,18  natural physical signs that can be used as the basis to be the intensity 
of land ownership is as follows:

First, the maintenance condition of land owned and used them. Second, the stake-stake used 
to pick fruit from the trees on the land or building huts used by concerned citizens to rest 
when spelling land. Third, the existence of large trees are deliberately planted by the person 
concerned. Fourth, the development or manufacture of embankments ground (mounds of 
earth which runs across the edge of the ground) as limiting soil dihaki by one with the land 
that belongs to someone else.

Some areas are not the same in using a certain time limit as the basic loss of a person’s right 
to land he once had. Thus after passing a certain period of the landowners who do not use 
or megusahakan his estate, then the question will lose the right to astas land. According 
Ardiwilaga,19 in communities Customary Law Tapanuli, abolishment of land rights occur 
after the owner no longer seek or use of land within 5 (five) years, while in the Madison area 
after the expiration of 20 (twenty) years.

D. Principle of Rechtsverwerking in the National Land Law (BAL and GR No. 
24/1997)
  Agrarian Principal Act (BAL) is based on customary law, adopt provisions such 
rechtsverwerking institutions. And do not use verjaring institution or adverse possession, 
because the agency is not recognized in customary law. In customary law as well as in the 
national land law, land is common property of all members of indigenous communities, 
or in the national land law, land is the property of the people of Indonesia. Ownership by 
individuals are also allowed, admittedly, that will be used to meet the needs of life and 
the lives of himself and his family, or even to capital in the economy that are cultivated, 
otherwise the land should not be merely dimilki someone but not used, or left unused, even 
abandoned.

Reaffirmation of negative publicity in the application of the system adopted in the land 
registration PP 10 of 1961 and Government Regulation No. 24/1997 re Land Registration 
(hereafter will be called GR No. 24/1997) followed by application rechtsverwerking   aims 
to strengthen the position of certificates as evidence of their ownership rights. Used in other 
countries expiration institutions, for example Acquisitieve verjaring - the Netherlands or 
adverse possession20 in the United Kingdom and some other countries.

Background use of rechtsverwerking institutions drawn from customary law in Indonesia 
over the reality of the needs that are real and interconnected nature of the limit (tapered-
inflate) between the corporate power alliance with the relationship of indigenous possession 

18  Nurhasan Ismail. 2007. Ibid
19  R. Ardiwilaga.1962, Hukum Agraria Indoensia: Dalam Teori dan Praktek. NV. Masa Baru Jakarta, hal 53
20  Black’s Law Dictionary defines adverse possession as, “A method of acquisition of title to real property by 

possession for a statutory period under certain conditions.” It goes on to note, “In order to establish title in this 
manner, there must be proof of nonpermissive use which is actual, open, notorious, exclusive and adverse for 
the statutorily prescribed period.”
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and use of land by members of the alliance.21 According Boedi Harsono provisions of article 
32 paragraph (2) GR No. 24 of 1997 that has the purpose, to provide an additional means 
of securing the written form, although there are institutions rechtsverweking the unwritten 
customary law.22

According to Bagir Manan,23 about using the principle of rechtsverwerking, states: 

“In the agrarian law in Indonesia adheres to the principle of Rechtsverwerking, this provision 
provides that the parties believed that they had the right to land that has been registered on 
behalf of others, did not file a written objection then no longer be able to demand their rights 
after 5 years since the certificate in terbitkannya, Rechtsverwerking purpose of this is to 
ensure legal certainty to those who own the land in good faith “.

According to Irawan Soerodjo,24 the five-year period does not apply where a legal act 
of transfer of rights over the land is not followed by the publication certificate / transfer, 
because the provisions of article 32 paragraph (2) requires the submission of objections or 
appeals before the published title deed, so that if a legal act of transfer of rights to land are 
not registered / behind the name, then this provision provides protection for rights holders 
ats ground indeed for file a claim without restriction period.

Interest rechtsverwerking adoption agency is to provide legal certainty to the parties in good 
faith controls the land and registered as holders of rights in land books with the title deed as 
proof of ownership.

The settings in the GR No. 24 // 1997 on Land Registration directly related to this 
rechtsverwerking outlined in Article 32 Paragraph (2) which states that: in the event that a 
plot has been legally issued certificates on behalf of the person or legal entity who obtained 
the land in good faith and are real hang of it, then the other party that they had a right to 
the land was no longer able to demand the implementation of these rights if within 5 (five) 
years since the issuance of the certificate is not filed a written objection to the Holders of the 
certificates and the land office concerned or not filed a lawsuit concerning land ownership 
or the issuance of the certificate.

Article 32 paragraph (2) of GR  No. 24 of 1997 is the application of the institution of 
customary law, known as the rechtsverwerking that the lapse of time as cause loss of their 
land, if the land concerned for long periods of time is not managed by the rights holder and 
controlled by others through the acquisition of rights in good faith.25

The provisions in Article 32 paragraph (2) is actually not a new provision, because the 
concept of this article is a concept that is used in resolving land disputes on customary 
law before the entry into force of GR No. 24 in 1997. The concept used in this article is 
“rechtsverwerking” already be applicable before Regulation 24 of 1997 applies even before 
the BAL there.

21  Muchtar Wahid. Ibid. Hlm 95 
22 Boedi Harsono, Kelemahan Pendaftaran tanah Dengan Sistem Publikasi Negutif (Makalah disampaikan pada 

Sentinar Nasional "sejauh Mana Kemungkinan Ke-efektifan Fasal 32 pp Nomor 24 Tahun 1997 Dalam mengatasi 
Kelemahan Pendaftaran Tanah Dengan Sistem publikasi negative). PSHA Fakultas Hukum Universitas Trisakti 
Jakarta, 20 Maret 2002), Jakarta; 5-6. 

23  Bagir Manan. Asas Rechtsverwerking, Sambutan pada Seminar Nasiona l Pendaftaran Tanah, Universitas 
Trisakti - Jakarta , 2002, hlm. 2.

24  Irawan Soerodjo, 2002. Kepastian Hukum Hak Atas Tanah di Indonesia. Arkola, Surabaya, hlm 190.
25  Boedi Harsono, op.cit., hal 67
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Rechtsverwerking institutions set out in that article seeks to overcome negative publicity 
system flaws positive bertenden adopted by Indonesia, to achieve the purpose of registration 
of land, which is legal certainty to the control / ownership rights to land.

Enforceability rechtsverwerking institutions as stipulated in Article 32 paragraph (2) GR  
24/1997, requires several things: a) there is an element of good faith; b) acquisition of real 
physical; c) the time-elapsed; d) to plot the existing rights and published sertipikatnya; e) a 
person who feels have the right not staged to demand their rights within the period prescribed 
by the regulations.

Until now Article 32 paragraph (2) GR  No. 24 of 1997 which should have been a solution 
to the above problems are still getting a lot of pros and cons. Given the existence of this 
article is not in accordance with the system of negative publicity adopted by the registration 
of land in Indonesia, where the certificate is not the evidence that absolute but the certificate 
is strong evidence.

 If a plot has been published sertipikatnya legally on behalf of the person or legal entity (as a 
subject of rights over land) who obtained the land in good faith and a real master of the land, 
then the other party that they had a right to the land can no longer sue right, if within 5 (five) 
years since the issuance of the certificate, do not file a written objection to the certificate 
holder and to the land Office or file a lawsuit to the court concerning land ownership or the 
issuance of certificates. This is what is referred to as ‘rechtsverwerking’.26

This provision is an improvement and affirmation of the positive tendency of negative 
publicity system of land registration which governed the Basic Agrarian Law (BAL). In a 
land registration system with negative publicity, the state does not guarantee the integrity 
of the data at the registration office, so people are listed by name in the certificate is always 
faced with the possibility of a lawsuit from the other party that they had a right to land parcel. 
But with the determination of this deadline, the persons listed by name in the certificate will 
be free from the possibility of a lawsuit after the expiration of 5 (five) years and its status as 
the owner of the land will continue to be protected throughout the land was acquired in good 
faith and controlled significantly by the rights holder or proxy.

 An explanation of rechtsverwerking this is described in Article 32 Paragraph (2) of GR  
No. 24 of 1997 which states that: ‘in the event that a plot already issued certificates validly 
on behalf of the person or legal entity who obtained the land in good faith and in real hang 
of it, then the other party that they had a right to the land was no longer able to demand the 
implementation of these rights if within 5 (five) years since the issuance of the certificates 
were not filed a written objection to the Holders of the certificates and offices piertanahan 
concerned or not, or file a lawsuit to court over control of the land or the issuance of such 
certificates’.

Provisions of the Regulation No. 24/1997 has been to reassert that the land registration 
system in Indonesia does not use pure negative publicity 27(The state does not guarantee the 
correctness of the data presented in evidence of right), but incorporates the positive tendency 
of negative publicity, meaning that although the State does not guarantee the correctness of 
the data presented the right evidence, but evidence such rights are categorized as evidence of 
the strong (as long as no decision of the judge to the contrary,  the data presented in evidence 
right proficiency level is the correct data, valid and recognized and guaranteed by law). 
Furthermore, the presence of parcel inspection process in the establishment of the rights, the 

26  Badan Pertanahan Nasional, 2005. Himpunan Peraturan Bidang Pendaftaran Tanah, Pasal 32 (2) PP No. 
24/1997 tentang Pendaftaran Tanah. 

27  Ibid,  Boedi Harsono, halm 81
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data collection and   juridical examination of the land so that the results are expected to be 
closer to the truth.  

E. Rechtsverwerking institutions in the judge’s decision
Rechtsverwerking soil used in the legal system in Indonesia both before and after the 
enactment of the enactment BAL. It is evident from the number of cases rechtsverwerking 
which has been decided by the Supreme Court and the High Court in Indonesia. Land 
abandoned by jurisprudence can not be separated from the opinion of the judges in Indonesia 
based on their authority to give a decision on the events that occurred and went to court. 
The judge’s opinion is summarized in the considerations given in deciding on the case law 
of abandoned land. In court decisions in various cases of land affected, to give a decision 
on the status of  Property Rights of land that is left for a period of time not worked by the 
rights holder, the attitude of the judges in making decisions many choose to use agencies 
rechtsverweking known in customary law that is deemed to have waived rights.

According Boedi Harsono,28 in several decisions of the Supreme Court showed 
rechtsverwerking institutions and the ordinance apply. Meanwhile, according to Wahid stated 
Muchtar29 the reality that a judicial decision shows that the institution rechtsverwerking not 
bind the judges in deciding cases.

Law enforcement (rechtsverwerking) according Satjipto Rahadjo is a process to realize the 
desires of law becomes a reality. Which is referred to as the desires of the law in this case is 
the legislator thought embodied in the rules.30

Here are some Supreme Court decisions relating to the use of the principle rechtsverwerking, 
which is observed from Soebekti Tamara:31

1. The Supreme Court Decision before promulgated BAL

a. Decision of the Supreme Court dated January 10, 1956 No. 210/ K/Sip/ 1055 in a 
case in Pandeglang, West Java. The suit can not be accepted because of the Plaintiff 
with silence because up to 25 years should be considered to eliminate the right 
(rechtsverwerking). 

 In the above-mentioned decision relates to the attitude of a person (the plaintiff) 
to silence the ground that he considered his own in the long term (25 years), the 
attitude of silence is enough to determine that he waived his right.

b. Decision of the Supreme Court dated August 1, 1956 No. 34 K / Sip / 1956. Buyers 
of land in good faith should be protected, purchases made light in front of the 
authorities, while in this case it is really difficult to know who the owner of that 
land, because the owner had control over the land since 1932, while the land before 
it was purchased by the buyer has been bought and sold by people other than their 
owners.

The element of good faith as a basis for action to protect someone buys the land. The 
apparent good faith in the execution of sale and purchase of land is done publicly 
before an official.

28 Boedi Harsono. 2008. Ibid.hlm 67. 
29 Muchtar Wahid (2008). Ibid.hlm 96
30 Satjipto Rahardjo, 1984. Masalah Penegakan Hukum, Suatu Tinjauan Sosiologis. Sinar Baru, Bandung. hlm 24. 
31 Soebekti Tamara, Kumpulan Putusan Mahkamah Agung Mengenai Hukum Adat, (Jakarta: Gunung Agung, 

1961), hal. 31.
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2.   The Supreme Court ruling After promulgated BAL
a. Decision of the Supreme Court dated March 27, 1975 No. 1192 K / Sip / 1973. 

Cases occur in Mulberry, that according to customary regulatory local person’s 
right to land business become void if he is long enough not / do not do more land, 
then he was given a reprimand by the Head Guild / village to do it but the rebuke 
ignored, in this case the so-so ground the Head of Kampung Persekutuan given to 
someone else who needs it.

b. Decision of the Supreme Court dated January 29, 1976 No. 783 K / Sip / 1973. 
That the plaintiff compa has occupied the land continuously for 27 years without 
being sued. It is true that the customary laws for both parties do not recognize the 
institution “verjaring” but the customary law recognized institute “the influence 
of past time”. That if indeed the plaintiff compa not entitled to the land, the fact 
that the defendant until a long time to wait to claim the land returned minimbulkan 
legal presumption that they have relinquished their rights (rechtsverwerking). That 
Plaintiffs compa who had occupied the land for a long time without interruption and 
act as an honest owners should be protected by law.

3. The Supreme Court decision after promulgated Govermen Regulation No. 24/1997 re 
Land Registration

 In a few more actual decision, a lawsuit filed more than 15 years after the transfer of 
rights occurs, is considered a form rechtsverwerking secretly by the Plaintiff (Supreme 
Court Decision No. 1091 K / Pdt / 2010). Interestingly, in contrast to the previous 
decision, the Supreme Court seems to only pay attention to the passing of time - ie 
15 years, without looking at the attitude of origin rights holders, although still call it a 
form of rechtsverwerking. In addition to this case, recently there are also cases in which 
the claimant is deemed to have waived his right, after the abandonment for 50 years 
(Putusaan Supreme Court No. 1802 K / Pdt / 2012).

F. Conclution 
To cover the above description, the following can be concluded embodiment rechtsverwerking 
principles of customary law into national law of the land, particularly in the Land Registry, 
as follows:
1.  Rechtsverwerking as the acquisition of land rights, in particular the registration process 

of land conversion into national law is not yet clear implementation.
2.  Rechtsverwerking as a means to overcome the weakness of the land registration system 

at the level of application of the law by judges used explicitly.

BIBLIOGRAPHY

Bagir Manan. 2002. Asas Rechtsverwerking, Sambutan pada Seminar Nasional Pendaftaran 
Tanah, UniversitasTrisakti – Jakarta.

Badan Pertanahan Nasional, Direktorat Hukum Pertanahan, 2005. Himpunan Peraturan Bidang 
Pendaftaran Tanah, Pasal 32 (2) PP No. 24/1997 tentang Pendaftaran Tanah.

Boedi Harsono, 1997. Hukum Agraria Indonesia. Sejarah Pembentukan Undang-Undang Pokok 
Agraria, Isi dan Pelaksanaannya, Jilid 1 Hukum Tanah Nasional. Penerbit Jembatan.

............,1996. Hukum Agraria Indonesia. Himpunan Peraturan-Peraturan Hukum Tanah. 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 701

Djambatan. Jakarta.

............, Kelemahan Pendaftaran tanah Dengan Sistem Publikasi Negutif (Makalah disampaikan 
pada Sentinar Nasional “sejauh Mana Kemungkinan Ke-efektifan Pasal 32 PP Nomor 24 
Tahun 1997 Dalam mengatasi Kelemahan Pendaftaran Tanah Dengan Sistem Publikasi 
Negative). PSHA Fakultas Hukum Universitas Trisakti Jakarta, 20 Maret 2002), Jakarta; 
5-6.

 

Irawan Soerodjo, 2002. Kepastian Hukum Hak Atas Tanah di Indonesia. Arkola, Surabaya,

Nurhasan Ismail,  2007 “Rechtsverwerking” dan Pengadopsiannya Dalam Hukum Tanah 
Nasional. Mimbar Hukum Volume 19 Nomor 2 Universitas Gadjah Mada, Yogyakarta, 
Juni 2007.

Mahkamah Agung Republik Indonesia, Hukum Adat Yurisprudensi Mahkamah Agung Republik 
Indonesia, (on line), (www.kennywiston.com/hukum adat htm.), diakses 11 Mei 2014. 

 Michael H. Lubetsky. Adding Epicylces:The Inconsistent Use Test in Adverse Possession Law. 

Mochtar Wahid. 2008. Memaknai Kepastian Hukum Hak Milik Atas Tanah. Republika. Jakarta 

N.E. Algra, et.al, 1983.  Kamus Istilah Hukum – Fockemen Andrea Belanda Indonesia. Bandung. 
Binacipta. 

R. Ardiwilaga.1962, Hukum Agraria Indoensia: Dalam Teori dan Praktek. NV. Masa Baru 
Jakarta.

Satjipto Rahardjo, 1984. Masalah Penegakan Hukum, Suatu Tinjauan Sosiologis. Sinar Baru, 
Bandung.

Soebekti Tamara, Kumpulan Putusan Mahkamah Agung Mengenai Hukum Adat, (Jakarta: 
Gunung Agung, 1961),  

Soesangobeng, Herman. 2002. Materi Perkuliahan Hukum Agraria (Lanjutan). Jakarta: STIH 
IBLAM, Kelas BPHN.  

Subekti, R. 1991. Hukum Adat Indonesia Dalam Yurisprodensi Mahkamah Agung, Alumni, 
Bandung. 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 702

THE UTILIZATION OF CUSTOMARY COURT AS MEANS OF PENAL 
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ABSTRACT

Customary court as a community justice system aims at restoring a disturbed balance to a whole 
or uninjured condition (restitutio in integrum) in resolving every criminal case. This article 
discusses the urgency and efforts to apply customary court system as a means of penal mediation 
in resolving criminal cases. The result of the analysis indicates that customary court has the 
ability to function as a means of penal mediation in resolving restorative justice-based criminal 
cases. Criminal cases that could be mediated are those that are in violation of customary law 
according to the Indonesian Criminal Code Law (Kitab Undang-Undang Hukum Pidana = 
KUHP) with imprisonment for up to five years. The utilization of customary court system is 
conducted by recognizing the institutional authority and judicial decision of the customary court 
in judicial authority law in Indonesia.

Keywords : customary court; penal mediation; resolving criminal cases

INTRODUCTION

It is undeniable that technical practices of conflict resolution4 run by customary courts existing in 
various indigenous societies have been developing in most of the local order of life in Indonesia. 
These practices had existed long before the establishment of the Republic of Indonesia. 
Indonesian society recognizes not only statutes laid down and enforced by the state legislature 
(positive law) but also unwritten laws which is more commonly called non-state law, in the form 
of customary law (adat recht)5. However, the currently applicable legal politics of judiciary 
unification does not recognize customary court. From sociological perspective, this has ignored 
(political of ignorance6) the fact of law applicable in society.

An independent, autonomous, and respected customary court is factually very effective in 
resolving disputes and law violations among indigenous societies. Local wisdom can be used 

1 Law and Society Department, Law Faculty, Sebelas Maret University, Email: jamin_mh@yahoo.com
2 International Department, Law Faculty, Sebelas Maret University, Email: r.srilestari@yahoo.co.id
3 Arab Arabic Literature Studies Program, Faculty of Humanities, Sebelas Maret University,  Email: istayn@

gmail.com
4 Ade Saptomo [2010], Law and Local Wisdom: Revitalization of Customary Law across Archipelago, (Jakarta : 

PT. Grasindo), p. 95-109.
5 The term “adat recht” was first introduced scientifically in Indonesia in 1893 by Prof. Dr. C. Snouck 

Hurgronje in his book entitled “De Atjehers” which mentions the term customary law as "adat recht" 
(Dutch) to give a name to a system of social control existing in Indonesian society. Imam Sudiyat, [1991], 
The Principles of Customary Law : An Introduction, (Yogyakarta: Liberty),  p.1.

6 The political of ignorance means actions that ignore, displace, and even try to suspend values  , legal 
norms (folk law) of society, including religions and traditions of community through domination and state 
law enforcement in the style of legal centralism. I Nyoman Nurjaya [2011], “Indigenous Wisdom-Based 
Natural Resource Management: Perspective of Law Anthropology”. Paper for the National Seminar on 
Legal Protection Direction for Indigenous People in the National Legal Systems. Organized by BPHN. 
May 12, 2011,  Malang.
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as a principle of conflict resolution in resolving civil disputes and any violation of criminal law 
using an informal mechanism, which is a customary court system. Conflict resolution through 
local wisdom has not been well recognized by the formulators of law and legislation in Indonesia 
who mostly adopt the concept of law positivism and centralism. The concept of legal centralism7 
essentially does not recognize any law other than the state law, as stated by Satjipto Raharjo: 

“Legal centralism initially sees law as a state law and nothing more than that. Beyond that 
point, there is no other law. If there is ever another law, its existence will gain legitimacy from 
the existing state law. Such a view was shared by the Dutch legal system which was in force in 
Indonesia before the Indonesian independence.8” 

The advantage of local wisdom-based dispute resolution is restorative justice. The main element 
of restorative justice, which is the willingness and participation of the victim, offender, and the 
society in resolving criminal acts, is also a feature of customary law. In a restorative justice 
approach, the main victims of a crime is not the state, as stated in the existing criminal justice 
system. In a customary law community, an occurrence of crime creates an obligation to fix the 
broken relationships caused by the crime. Meanwhile, justice is defined as the process of finding 
and solving problems that occur on a criminal case in which the involvement of the victim, 
community, and offender becomes an important factor in the restoration, reconciliation, and 
assurance of the improvement efforts sustainability.9 

The principle of customary court is resolving cases based on reconciliation in an indigenous 
people community. The legal spirit of the principle is in accordance with the characteristic of 
customary law that tends to prioritize balance (evenwicht or harmonie) in cosmic life. In this 
case, it is relevant to look at the opinion of Supomo as quoted by Bushar Muhammad10:

“Every customary court decision is meant to restore the disturbed balance due to the violation 
of customary law (adat delicten). The recovery is necessary since the violation is a unilateral 
act by an individual or a group of individuals, which threatens, offends, or disturbs the balance 
in society materially or immaterially to a person or to a united community. Such actions result 
in custom reactions that are believed to be able to restore the disturbed balance through various 
ways such as customary payment in form of goods or money, holding salvation, slaughtering 
large/small animals, etc.”

In resolving custom cases, the leader as an indigenous judge should use customary law approach, 
in which an indigenous judge must hold on to three basic principles: “harmony”, “propriety”, 
and “conformity”11 that become guidance in finding solutions to any custom problems.

7 Legal centralism is often referred to as mainstream law. The term mainstream law is used to interpret 
more easily the dominant condition and situation of the implementation of laws that mainly based on 
a state law, or result from formal institutions of state institutions. In other words, mainstream law puts the 
state on its monopolistic interpretation through legislation to encourage the process of legal centralism. R. 
Herlambang Perdana & Bernard Stenly [2006] “Legal Pluralism idea in the Context of Social Movement”, 
Paper, Faculty of Law, Airlangga University, Surabaya, 2006,  p 5.

8 Satjipto Rahardjo [1995] “The Relation of Customary Law and National Law in National Development”, Paper 
for the Symposium on Integration of Customary Law into National Law within the Last 50 Years, organized by: 
The National Legal Development Agency, The Department of Justice Jakarta, January 9-10 1995, p. 1. 

9 Eva Achjani Zulfa [2010], “Restorative Justice and Revitalization of Customary Institutions in Indonesia”, 
Criminology Journal of Indonesia Vol. 6 No. II August 2010, p 188.

10 Papua Police Team - Faculty of Law, Cendrawasih University and Partnership for Governance Indonesian 
Reform [2005] Basic Framework of the Special Local Regulation in the Implementation of the Papuan 
Customary Courts, (Jayapura: Papua Police-Faculty of Law, Cendrawasih University and Partnership for 
Governance Reform in Indonesia, 2005),  p 49.

11  Moh. Kosnoe [1978], “Notes on Recent Customary Law”, Airlangga University Press : Surabaya,  p 44.
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The existence of customary court is empirically advantageous for the judicial power system in 
helping the overload of problems faced by the state courts. The tendency of modern criminal law 
to bring all criminal cases to the court often causes law inefficiencies. In addition, minor criminal 
cases that are treated with procedural conventional approach to criminal law will often cause 
injustice and will hurt the feelings of the community justice.

Certain civil disputes and criminal cases qualified as minor offense (“flip-flops” cases) or 
complaint offense will be resolved more effectively and efficiently by customary court system, 
which is expected to provide restorative justice. The style of settling disputes in customary court 
that does not use criminal law and judicial manner, but applies deliberation instead, can be used 
as a means of penal mediation in certain criminal cases, in order to achieve simple, quick, and 
low-cost resolution in addition to reconstruction of the disrupted social harmony.

Based on the rationale above, this article focuses on explaining three issues: (1) academic 
argument as an excuse for customary court can function as a means of penal mediation in 
resolving criminal cases, (2) identification of the types of criminal case that can be resolved 
through means of penal mediation in customary justice, and (3) efforts to utilization customary 
court as a means of penal mediation in resolving criminal cases in Indonesia.

METHODS

This research belonged to a doctrinal legal research which took form as diagnostic and 
prescriptive research. Various approaches consisting of statute approach, conceptual 
approach, and philosophical approach were employed in the analysis. The legal sources in 
this research consisted of primary legal source, secondary legal source and tertiary legal 
source. The legal sources were collected through documents tracking and library studies. 
Researcher conducted contents’ identification and textual analysis on the collected sources. 
Complementing the legal sources be held  personal interview with key informan.   Then, the 
legal sources and information were qualitatively analyzed by using interpretative methods. It 
means that researcher interpreted the meaning of various texts of laws used in this research. 
The result of the interpretation was used to answer the research question and to draw 
conclusions. 

DISCUSSION :
1.   Customary Court and The Function as A Means of Penal Mediation

The existence of customary court cannot be separated from the indigenous people’s 
autonomy.12 In this context, Van Vollenhoven describes the scope of autonomy by expressing 
the teachings of catur praja. Based on the teachings of catur praja, autonomy includes 
activities to form own legislation (zelfwetgeving), implement own rules (zelffuitvoering), 
perform own justice system (zelfrechtspraak), and perform own police task (zelf-politie)13. 
In addition, the indigenous people’s autonomy is undeniably a human rights recognized 
by the international society, as stated in the United Nation’s Declaration on the Rights of 
Indigenous Peoples adopted by The United Nations General Assembly on September 13, 
2007. Article 4 of the declaration states that “Indigenous peoples, in exercising their right 
to self-determination, have the right to autonomy or self-government in matters relating to 

12 I Ketut Sudantra [2013] “Recognition of Customary Courts in Judicial Power Law Politics”. Dissertation, 
Doctoral Program in Law Science. Faculty of Law, Universitas Brawijaya.

13 Jopi Peranginangin, ”Measuring Strength to Seize Indigenous Sovereignty”, in http://www.ymp.or.id/
content/view/221/1/, downloaded on September 30, 2012. [Accessed February 20, 2008].
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their internal and local affairs, as well as ways and means for financing their autonomous 
functions.”14

Customary court has a strategic significance in the lives of indigenous people in Indonesia. 
Resolution of any case (civil or criminal) in the lives of the indigenous peoples by trusted, 
open, and transparent people, by utilizing local wisdom as conflict resolution through local 
and informal institution mechanisms are seen as more effective than by the formal and 
procedural state judicial system. The indigenous peoples prefer customary court mechanisms 
to formal (state) justice mechanisms.15 Case resolutions made by the customary court are 
considered more thorough and fair compared to resolutions made   by the state court.16 This 
idea is also supported by a research conducted by Idrus Abdullah17 who confirmed that local 
institutions (including customary justice) are proven as highly recognized and trusted by the 
people in resolving disputes within their community.

As an illustration, in Papua, customary law and justice system is more dominant in regulating 
the society’s life as it is considered more beneficial for related parties in resolving any case 
or dispute compared to positive law.18 Compared to state law, local wisdom-based dispute 
resolutions based on deliberation is more favorable to achieve restorative justice.19 According 
to Michael Wenzel, restorative justice means the repair of justice through reaffirming a 
shared value-consensus in a bilateral process.20

According to the author, imposition of sanctions or customary reaction by customary courts 
aims to maintain and/or achieve communal balance, restore the existing cosmic world, keep 
the harmony of the livelihood of humanity, and achieve restitutio in integrum (restoring to the 
original condition). As an example, in Papua, there has never been any objection from either 
the victim or the perpetrator to the customary court’s decisions run by ondoafi/ondofolo/
ontofro. Every party is respectful and compliant, because the decisions of ondoafi/ondofolo/
ontofro are bound to ancestral spirits and are sacred or magically religious (participerend 
kosmisch) so there is no term of appeal or multilevel justice.

The result of the analysis indicates that in Papua, the existence of customary court system in 
very effective in maintaining social order. Even, the indigenous peoples obey their customary 
law more than the state law.21 The sanctions imposed by the Papuan customary court to 
anyone who violates the customary norms are paying fine (blood money), compensation 
in the form of beads (eba, he and neko), stone bracelet, stone axes, livestock (pigs), and 

14  Sem Karoba, [2007], The Right of Indigeneous People,  United Nation Declaration on The Rights of Indigeneous 
Peoples, (Yogyakarta : Galangpress), p 17.

15 Andrea Woodhouse [2004] Village Justice in Indonesia (A Case Study on Access to Justice, Democracy, and 
Governance of a Village),  (Jakarta : Social Development Unit, World Bank),  p 7.

16 W. Poespoprodjo [1993] A Monograph of Customary Law in Irian Jaya,  (Jakarta: National Legal Development 
Agency, Indonesian Department of Justice), p 70.

17 Idrus Abdullah [2002]  “Resolving Disputes through Local Institution Mechanism: A Case Study of Legal 
Pluralism Dimensions in Sasak Tribe, West Lombok”, Dissertation, Doctoral Program of Law Science, 
University of  Indonesia.

18 http://cloud.Papua.go.id/id/budaya/adat/Pages/Hukum-Adat-Mendominasi-Hukum-Positif-di-Papua.
aspx, [Accessed March 11, 2013]. 

19 Darmawan Salman [2011] “Can Local Wisdom Functions in Conflict Management in the Global 
Prescription?” Paper,  Department of Agricultural Socio Economics, Faculty of Agriculture, Universitas 
Hasanuddin : Makassar. http://alwyrachman.blogspot.com/2011/04/dapatkah-kearifan-lokal-
fungsional.html,. [Accessed March 11, 2012].

20 Michael Wenzel, Tyler G. Okimoto, Norman T. Feather, Michael J. Platow [2008] “Retributive and 
Restorative Justice”, Law and Human Behavior Journal, October,  p 1.

21 Ibid.
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traditional ceremonies (stone grilling). These types of customary fine have been agreed upon 
by the victim and the perpetrator during the process of custom hearing.

For the indigenous people in Papua, dispute resolution through customary court has a 
philosophical foundation, “atonement.”1 This philosophy ensures the balance between the 
application of custom sanctions/penalties on one side and peace and tranquility harmony on 
the other side. The imposition of sanctions or customary reaction aims to maintain or restore 
the communal balance, reestablish the balance of the cosmos and cosmic world, and keep 
the humanity life system running properly and harmoniously.2 Furthermore, Ohoiwutun 
Eddy writes in his paper:3

“Therefore, case resolution should be made by considering three important aspects. First, 
the decision must be in accordance with the applicable customary rules and norms and must 
ensure that the same case will not happen again in the future. Second, the customary verdict 
should always prioritize collective responsibility. Third, the customary court decisions must 
guarantee the security and peace of the community as a whole.”

Referring to the above philosophy, the process and mechanism of customary court are 
relative to the life principle of the indigenous people, which is maintaining and creating a 
safe and prosperous life in one unity of social, culture, economics, and politics. Therefore, 
the utilization of customary criminal court system can be seen as an instrument of justice, 
welfare, and law enforcement. Hence, the utilizationof customary court system based on 
the concept of penal mediation aims at creating a permanent reconciliation for community 
groups involved in disputes, as well as for those who violate the customary prohibitions 
applicable in the social life of the indigenous peoples.

This, for example, can be observed in the implementation of fines payment traditional 
processions. There are always people cheering and chanting spontaneously, sound of 
stabbed pigs screaming, or tribal/traditional dances and a feast. From such philosophy, in 
the author’s opinion, the purpose of customary court system in the life of indigenous peoples 
is none other than to achieve restorative justice.4 

Achieving restorative justice5 in judicial process is very important, since it is in accordance 
with the view of many experts that restorative justice in the twenty-first century has evolved 
into a movement by empowering traditional values   and involving citizens, as written by 
Mark S. Umbreit and Marilyn Peterson Armour as follows. 6

“The restorative justice movement is having an inc reasing impact upon criminal justice 
system policy-makers and practitioners throughout the world. As a relatively young reform 
effort, the restorative justice movement holds a great deal of promise as we enter the twenty-
first century. By utilizing many traditional values of the past, drawn from many different 

1 The term is deliberately used to emphasize the process towards the outcome, “peace”. A personal interview 
with Eddy Ohoiwutun (Secretary of the Indigenous People Iinstitution in Port Numba), in Abepura,  [April 
9, 2013].

2  Democracy Alliance Team for Papua (ALDP) [2008]  Customary Law Guide, Jouw Warry Tribal Council, 
Demta, Jayapura, Papua, (Jayapura : Democracy Alliance for Papua - Cordaid the Netherlands),  p 14.

3 Eddy Ohoiwutun [2012] “Case Resolution Mechanism outside of Courts: Criminal And Civil Cases Resolution 
by Port Numbay Indigenous Consultative Council - The City of Jayapura ”, Paper, unpublished,  p 1. 

4  Michael Wenzel, Loc.Cit.
5  Restorative justice is a theory of justice that emphasizes repairing the harm caused or revealed by criminal 

behaviour. It is best accomplished through cooperative processes that include all stakeholders. http://www.
restorativejustice.org/university-classroom/01introduction, [Accessed April 21, 2013].

6  Mark S. Umbreit and Marilyn Peterson Armour [2011], “Restorative Justice and Dialogue: Impact, 
Opportunities, and Challenges in the Global Community”, Washington University:  Journal of Law & Policy, 
2011, p 14.
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cultures, we have the opportunity to build a far more accountable, intelligible, and healing 
system of justice and law, which can lead to a greater sense of community through active 
victim and citizen involvement in restorative initiatives.”

Restorative justice puts more emphasize on restoring a situation to its original state 
(restutio in integrum). Burt Galaway and Joe Hudson defines restorative justice and its 
elements as follows:7 

“A definition of restorative justice includes the following fundamental elements: “first, 
crime is viewed primarily as a conflict between individuals that results in injuries to victims, 
communities, and the offenders themselves; second, the aim of the criminal justice process 
should be to create peace in communities by reconciling the parties and repairing the injuries 
caused by the dispute; third, the criminal justice process should facilitate active participation 
by the victims, offenders, and their communities in order to find solutions to the conflict.”

As an example, the customary court system practiced by the leaders and elders of the 
indigenous people in Papua is believed by all community members to be able to bring 
peace, because an ondoafi/ondofolo/ontofro conveys the voice of their ancestors and 
deities. Ontofro is a manifestation of the deities or ancestral spirits that arise to organize 
the community in order to achieve peace and tranquility. The term ontofro is derived 
from the word onto that means best friend and fro that means deity or ancestral spirits. 
Ontofro is a manifestation of the authority of the deities or ancestral spirits in regulating 
various interactions according to the customary system that continuously reflect the 
identity of the deities or ancestral spirits in the life of the indigenous people.8

In implementing the functions of customary court system, a leader of an indigenous 
community in Papua is always symbolized as:9

a. The Sun, the source of life that gives light to people, to which the people always express 
their happiness and sorrows.

b. Land, the protected land located within the area of the local community that represents 
all the people.

c. A Yellow Bird (Cenderawasih/bird-of-paradise), which symbolizes pride that is always 
worshipped and honored from age to age, from generation to generation.

d. Fire, which represents that all problems are under the command and decision of the 
leaders. 

e. Water, which symbolizes that the ondoafi/ontofro is a serene person who provides 
serenity, peace, and tranquility for everyone.

f.  A ficus tree, which represents the ondoafi/ontofro as a figure who provides protection 
for all people, regardless of whether they are rich or poor.

g. The Ocean, which symbolizes that the ondoafi/ontofro has an extensive knowledge. 

Customary court is a justice system that is based on three main principles: “harmony,” 
“propriety,” and “conformity,”10 which have become guidance in solving any cases 

7  See: Eva Achjani Zulfa [2009] Defining Restorative Justice,  Restorative Centre, Education-Consultation-
Information, http://evacentre.blogspot.com/2009/11/definisi-keadilan-restoratif.html, [Accessed May 22, 
2014].

8  Team, Government of Irian Jaya Province [1996] Ethnography of Irian Jaya, Second Series, (Jayapura: Team, 
Government of Irian Jaya Province),  p 105.

9  Team, Papua Police Department-Faculty of Law, Universitas Cendrawasih and Partnership for Governanace 
Reform Indonesia,  Customary Courts in Papua..., Op. Cit, p 41-42. 

10  Moh. Kosnoe, Loc.Cit.
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encountered. I Nyoman Sirte11, following the opinion of Moh Koesnoe, describes each 
principle below.

The principle of harmony is a guiding principle in resolving customary conflicts. The 
implementation of the principle of harmony in resolving customary conflicts is intended to 
restore life’s circumstances to their original state, status, and integrity and to re-establish 
harmonious relationship. In other words, the principle of harmony does not put emphasize 
on the win or loss of either side. Instead, it aims to reinstate a disturbed balance, so that the 
opposing parties are reunited in the bonds of the indigenous village.

The principle of propriety is a definition referring to morality and common sense, which 
is addressed to the assessment of an occurrence as human’s actions or circumstances. The 
principle includes elements derived from morality, which are the values   of good or evil, 
in addition to elements derived from common sense, such as calculations or  estimations 
that are legally acceptable. The propriety approach is used in order to resolve conflicts by 
maintaining the good reputation of all parties, so that no one will feel inferior or humiliated. 
Therefore, the principle of propriety focuses on how to maintain the quality of a case and 
protect the status of all parties as properly as possible. Essentially, the main goal of this 
principle is to prevent all parties from shame or dishonor.12 

The principle of conformity contains recommendations to pay attention to the reality and 
belief of the society, which has become tradition for generations. Therefore, experience 
and knowledge of the customs that grow and develop in society are the elements needed 
to formulate a concrete answer in resolving customary conflicts. The implementation of 
conformity approach is done by paying attention to place, time, and circumstances, so that 
the decision can be accepted by all parties in the community. The principle of conformity is 
related to the way of seeing a problem wisely, so that a given solution will be acceptable to 
all parties and the society as something that has comforting feeling.

The legal spirit of the three principles is in fact in accordance with the characteristics of 
customary law, which tend to promote the equilibrium (evenwicht or harmonie) of cosmic 
life. In this association, it is relevant to pay attention to the opinion of Supomo as quoted by 
Bushar Muhammad13:

“Every decision of the customary court is meant to restore the disturbed balance due to 
customary offense. The restoration is necessary because customary offense is a unilateral act 
of a person or a group of individuals, which threatens, disturbs, or offends the balance of the 
community, be it material or immaterial to the person or to a united community. Such actions 
or behaviors result in a customary reaction that is believed to be able restore the disturbed 
balance through various ways or methods such as customary payment in form of goods or 
money, conducting salvation, slaughtering big/small animals, etc.”

The potential of customary court system as a means of penal mediation is also quite high 
because even though judicial forum is also an option to resolve cases and the dualism of 
customary court and state justice institutions, people tend to prefer to resolve cases through 
a customary court or a non-state justice. According to Sinclair Dinen, this phenomenon 
still occurs in inland areas in many countries around the world. This fact is due to several 

11 I Nyoman Sirte [2008], Legal aspect in Bali Customary Conflict, (Denpasar : Udayana University  Press),  p 78.
12 Sara Ida Magdalena Awi [2012] “Para-Para Adat as Customary Court Institution on The Port Numbay Indiginous 

People in Jayapura City”. Jurnal Hukum. Denpasar : Program Pascasarjana Universitas Udayana. p 15.
13 Bushar Muhammad [2006], The Principles of Customary Law (Jakarta : Pradnya Paramitha), p 49. 



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 709

reasons, such as:14

a. Limited access to the formal legal system;
b. In solving legal issues, traditional communities in isolated areas still have a strong legal 

tradition based on their traditional law. This shows that tradition or custom still prevails 
in many areas. It also illustrates that sometimes the changes in society hit regional 
boundaries, and that there are still many “sterile” areas that have never implemented 
formal legal system;

c. The style of problem solving offered by legal system is sometimes seen by many people 
from different perspectives and considered insufficient or does not meet the sense of 
justice of the society, who still hold their own legal traditions;

d. The infrastructure and resources owned by the formal legal system are insufficient, 
which causes a lack of adaptability in understanding the needs of the local community’s 
sense of justice.

Hedar Laujeng accurately points out that the farther a community is from the state 
government system, the more obvious the figure and role of its customary court system, 
and vice versa.15 This is in line with the statement of Donald Black who once said, “Law 
is stronger where social control is weaker,”16 and of course, the opposite is, “law is weaker 
where social control is stronger.”

Based on an interview with the Head of the Criminal Investigation Unit, Jayapura Police 
District, Papua,17 many criminal cases that occur among the local indigenous communities 
are resolved through customary courts with support from police departments. If both parties 
(based on the initiative of the victim and the perpetrator) want to resolve the case through 
customary court, usually the police will wait for the result of the customary reconciliation to 
determine what law process will be used to follow-up the case by the police. Many criminal 
cases were handled by police department but were already resolved through customary 
court. In this case, the police investigation will stop after the reporter and the witness cancel 
the report and withdraw any evidence so there is insufficient evidence to continue the case 
to the court.

Customary court is a genuine justice system growing in an indigenous community, which 
in practice has the authority to resolve any type of case, since the principle of customary 
law does not recognize the difference between civil cases and criminal cases as western law 
does.18 As an example, in practice, the types of cases handled by customary courts in the 
village of Nafri, Papua, and the types of traditional sanctions imposed widely vary.

In general, the cases that occur in the indigenous community of Nafri, Papua can be 
qualified into two types: customs violations and disputes. Disputes can occur because of a 
conflict between two or more parties due to disagreements regarding values, differences of 

14 Sincalir Dinen [2003] “Interfaces Between Formal and Informal Justice System To Strengthen Acces to Juctice 
By Disadvantages System”. Paper presenter in Practice In  Juctice Workshop UNDP Asia Pacific Rights and 
Justice Initiative, Ahungala Sri Lanka, November 19-21, 2003, p 4.

15 Hedar Laujeng [2003] Considering Customary Court, The Series of Perpective Development. Jakarta : 
HuMa. p 20.

16 Donald Black [1976]  The Behavior of Law, (London : Academic Press), p 107.  
17 A personal Interview with the Head of the Criminal Investigation Unit, Jayapura Police District, Papua. Steven 

J. Manopo, April 8, 2014.
18 The nature of the legal act in customary law is “thorough and unite”, meaning it does not distinguish 

between criminal and civil cases. All of them are put together, and if there is a series of events that disturbs 
the balance, all of them are put together in finding solution in the presence of the customary law officers. 
Hilman Hadikusuma [1993] An Introduction to Indonesian Custsomary Law Science, (Bandung : Mandar 
Maju),  p 232.
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opinion and conflict of interest. There are various ways to handle the cases of customary 
law violations and disputes through the customary para-para. The diversity of objects that 
become the source of conflict in the Nafri community can be classified into two major 
groups: pure customary cases and mixed cases.

Pure customary cases are those that are closely related to customs. Mixed cases refer to cases 
that include violation of customary law and state law at the same time. The most common 
pure customary cases or disputes that occur and are resolved by an Ontofro as the customary 
judge are cases between two individuals, such as pregnancy out of wedlock, immoral cases 
(adultery), land ownership disputes, breaking custom taboos, and so on. Resolving mixed 
cases that cause disruption of the balance of family and community environment such as 
assault, theft, rape, and so on can be done through customary courts by involving respective 
individuals and or family or clan (keret), although sometimes such cases are also brought by 
one of the two parties and addressed by the state courts.

2.  Criminal Cases That Can be Resolved through Penal Mediation by Customary Courts 
In order to analyze what types of criminal cases can be resolved through penal mediation in 
customary courts, it is important to study the regulations of customary court’s authority to 
hold case hearings based the applicable laws. The only law that can be studied is the Law 
No. 21 of 2001 on Special Autonomy for Papua, because this is the only law that gives 
recognition to Indigenous Justice in Indonesia. The only law that can be studied is the Law 
No. 21 of 2001 on Special Autonomy for Papua, because this is the only law that recognizes 
customary court systems in Indonesia.

The regulations of customary court’s authority and competence to hold case hearings can be 
read on Article 51 (1) and the elucidation of Article 51 clause (2) on Special Autonomy Law 
for Papua. Article 51 (1) on Special Autonomy for Papua Law states: “Customary course 
... has the authority to investigate and adjudicate customary civil disputes and criminal 
cases that occur among the respective indigenous people.” In addition, the recognition of 
customary court’s authority is also mentioned on Article 51 clause (2) which states:

“Customary court … investigate and prosecute customary civil disputes and customary criminal 
cases based on the customary laws of the respective indigenous people … Customary courts 
are not authorized to impose sentence of imprisonment or confinement ... Customary courts 
are not authorized to investigate and adjudicate civil disputes and criminal cases in which one 
of the parties is not a citizen of the community. This includes authority in the state courts.”

Indeed, customary court system knows no distinction between criminal and civil cases. 
However, in identifying the authority boundaries between customary court and state court 
to prosecute a case (object), it is better to classify between customary cases considered as 
disputes (which according to the state law are in the domain of civil law) and customary 
cases considered as violations of customary laws or customary offense (which according to 
the state law are in the domain of criminal law). Furthermore, customs violation case can 
be divided into two categories: pure customary violations and mixed customary violations, 
which is called double criminality.19

19  Double criminality is certain acts or behaviors within the scope of customary law (offense) that is is also 
an offense according to the national law. See: Chairul Huda [2013] “Coordination between Customary court  
System Stakeholders and Law Enforcement Formal Institutions”, Seminar Paper: The Direction of Customary 
court  System in the National Legal Systems, Organized by The Center for National Legal System Research 
and Development, National Legal Development Agency, Ministry of Justice and Human Rights, Republic of 
Indonesia, Surabaya, June 20, 2013,  p 10.
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Custom violation (customary offense) as explained by Ter Haar20 is any one-sided intervention 
on a balance and any one-sided collision of material and immaterial of a person’s life, or of 
a group of people as a unity (community). Such actions lead to a reaction, whose nature and 
size are determined by a customary law functionary, which is a customary reaction. Because 
of the reaction, the balance can and must be restored (mostly by paying fines in forms of 
goods or money). Meanwhile, Bushar Muhammad gives the boundaries of customary law 
offense21 as “a unilateral act of an individual or a group of people that threatens or insults or 
disrupts the balance and the community life either material or immaterial, against a person, 
or against a group of society. Such actions result in a customary reaction.”22

Pure custom violations are actions that violate the customary law, which occur among the 
citizens of a respective indigenous community. Such actions are not categorized as criminal 
act according to the positive law. In other words, they are incomparable or have no equivalent 
according to the Indonesian Criminal Code Law. This type of case is supposed to be an 
absolute authority or competence of the customary court. This means that when such case 
occurs, the customary court has the absolute authority to resolve it through penal mediation 
and cannot bring up the case to be prosecuted at the state court. This view is in line with 
the opinion of Suparta Jaya, S.H., M.H. from the High Court of Papua who states, “If a 
customary case is not regulated in the Criminal Code Law, the customary court’s decision is 
final, and there cannot be any re-examination by the state court.23 

In my  opinion, criminal cases under the authority of customary court are only those that 
belong to pure customary violations or that are not regulated or have no equivalent in the 
positive law, for example24: cases related to morality (romantic relationships, consensual sex, 
broken marriage promises, adultery, incest, cohabiting); cases related to property ownership 
(theft and destruction of indigenous objects); cases related to violation of personal interests 
(swearing /bad or dirty words, lying); case related to negligence (not obeying customary 
obligations, not following traditional ceremonies, not attending custom meetings, not paying 
custom dues); land cases related to customary rights; unauthorized adoptions cases (not 
procedural or without going through custom trials and ceremonies).

A mixed custom violation (double criminality) happens when an individual or a group of 
people breaks the customary law. This type of action is a violation of the customary law as 
well as the positive law, which is regulated in the Criminal Code Law. In such violations, 
customary court only has limited authority to prosecute custom violations; and according to 
the Indonesian Criminal Code Law, the state court will have the authority to prosecute the 
criminal act. 

The Special Autonomy Law for Papua is considered vague since there is no distinction 
between the two types of customary violation. The Article 51 (1) only states that customary 
courts have the authority to investigate and adjudicate customary civil disputes and criminal 

20 Ter Haar [1978] The Principles and Structure of Customary Law, (Jakarta: Pradnya Paramita), p 226.
21 Bushar Muhammad [2006] The Principles of Customary Law. (Jakarta : Pradnya Paramita), p. 67.
22 In principle, the occurence of customary offense according Supomo is similar to the occurence of every 

unwritten laws. A regulation of human behavior at a given periode of time receives a legal nature at the 
time when the respective legal officer defend it against people who violate the laws, or when the legal 
officers act to prevent the violation. See: Supomo [1983] Chapters on Customary Laws, (Jakarta: Pradnya 
Paramita), p. 111-112.

23 The argument is stated during the Seminar on Opportunities and Challenges against the Recognition of 
Customary Courts in Papua, November 24, 2008. See: Tim Kemitraan,   Protection and Recognition..., Op.Cit., 
p 20.

24 Team Papua Police Department-Faculty of Law, Universitas Cendrawasih-Partnership for Governance Reform 
in Indonesia, Customary Courts in Papua...., Op. Cit., p 60-61.
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cases that occur in an indigenous community. The phrase “criminal case” refers to cases 
categorized into pure customary violations, which do not have comparable and equivalent 
regulations according to the Indonesian Criminal Code Law. Mixed customary violations 
refer to actions or behaviors that violate customary laws, and are categorized as criminal 
acts according to the applicable law in the Indonesian Criminal Code Law. Based on the 
Article 51 (1) of the Special Autonomy Law for Papua, it is understood that customary 
courts have the authority to conduct penal mediation for any violations of custom, even 
when the violation is categorized as a severe criminal offense according to the Indonesian 
Criminal Code Law, with potential penalty of more than 5 (five) years of imprisonment.

In consequence, customary courts are responsible and authorized for resolving any case 
of custom violation through penal mediation—pure customary violations as well as mixed 
customary violations that are regulated in the Indonesian Criminal Code Law with potential 
penalty of more than 5 (five) years of imprisonment, the decision of the customary court is 
final.

This customary court authority has a theoretical foundation that various legal systems in 
the world recognize penal mediation as a mechanism for resolving criminal cases.25 In 
Explanatory Memorandum and the Recommendation of the European Council in 1999 on 
Mediation in Penal Matters, there are various models of penal mediation, such as:26 1) informal 
mediation, 2) traditional village or tribal moots, 3) victim-offenders mediation, 4) reparation 
negotiation programs, 5) community panels or courts, and 6) family and community group 
conferences. Penal mediation in law practice is found in indigenous communities through 
the so-called customary justice.27

In addition to penal mediation, another authority of customary courts is to prosecute customary 
violations that are regulated in the Indonesian Criminal Code Law with potential penalty of 
more than 5 (five) years of imprisonment. This authority is in accordance with the concept 
of diversion embraced by the National Law Number 11, 2012 on Children and Criminal 
Justice System. Diversion means diverting the resolution of cases involving children from 
the criminal justice process to outside of the criminal justice process.28 Diversion can be 
implemented under the following conditions: a) When the crime committed is punishable 
by imprisonment of less than 7 (seven) years; and b) when the crime is not a repetition of 
criminal offense. 

The authority of customary courts is also in accordance with the opinion of the Bill of 
Criminal Law drafting team, directed by Andi Hamzah, about case resolution outside of the 
court, as written in Article 42 paragraph (2) and (3). Article 42 paragraph (2) reads, “Public 
prosecutor is also authorized for the sake of the public’s interest and/or specific reason to 
stop the prosecution conditionally as well as unconditionally.” Article 42 paragraph (3) 
refers to the following terms:29 

25 In Indonesian Positive Law, the law number 11 of 2012 on Children and Criminal Justice System has recognized 
penal mediation integrated with formal judicial system or diversion. 

26 Barda Nawawi Arief [2012] Penal Mediation in Resolving Criminal Cases Outside of the Court (Semarang : 
Pustaka Magister FH UNDIP), p. 6.

27 Ahmad Ubbe [2013], “Penal Mediation and Customary Courts (A Reflection upon the Law Protection for the 
Society Resolving Cases through Customary court  System)”, Seminar Paper The Direction of Customary 
court  System in the National Legal Systems, organized by The Center for National Legal System Research 
and Development, National Legal Development Agency, Ministry of Justice and Human Rights, Republic of 
Indonesia, Surabaya, June 20, 2013, p. 2.

28 See: Article 1 Clause 7, Law  Number 11 of 2012 on Children and Criminal Justice System.
29 Bill of Criminal Law Drafting Team, Academic Paper of the Bill of Criminal law number ... of year ... on 

Criminal Procedural Law, (Jakarta : BPHN, April 28, 2008), p. 16-17
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a. The criminal offense committed is minor
b. The criminal offense committed is punishable by imprisonment of 4 (four) years or 

shorter
c. The criminal offense committed is only punishable by paying fine 
d. The age of the suspect when committing the crime is over seventy years old; and or
e. The loss of the victim has been compensated.

In the Netherlands, the maximum criminal penalty that can be resolved through criminal 
mediation (penal mediation) outside of the court is 6 (six) years of imprisonment, including 
theft cases. This method of resolution is included into restorative justice, which is 
reconciliation between the victim and the perpetrator.30 In treating customary offenses that 
have comparable and equivalent regulations according to the Indonesian Criminal Code Law 
with potential penalty of more than 5 (five) years of imprisonment or categorized as serious 
criminal offense/felonies, customary courts should be authorized to conduct hearings only 
for custom violations and punishment. The final verdict should be under the authority of 
state court judges.

A research conducted by Ahmad Syaufi31 concludes that penal mediation is a part of the efforts 
to improve the criminal justice system to be more effective and efficient. The existence of 
penal mediation will provide a solution that certain criminal cases do not have to be resolved 
through a judicial process, so that the criminal justice system workload becomes lighter. 
Penal mediation will give positive implication towards achieving a fast and simple justice 
system at a low-cost. 

3.  The Utilization of Customary Court as a Means of Penal Mediation in Resolving 
Criminal Cases
The utilization of customary court as a means of penal mediation in resolving criminal cases 
must be initiated by the recognition of customary court system in the judicial justice system. 
As long as the judicial power system in Indonesia does not recognize (deny) its existence, 
the customary court system will never function as a means of penal mediation in resolving 
criminal cases.

The recognition of customary court system essentially is a state recognition politically as 
well as legally (political recognition and legal recognition). The recognition is formulated 
through a national state law in form of legislation that affirms that the country has recognized 
the existence of customary court as a legal and valid judicial system outside of the state 
court (non-state justice) that is genuine, born, developed, and practiced by the indigenous 
communities in Indonesia. By legally recognizing the authority of customary court system, 
there is a consequence that customary court is a part of the national law that must be nurtured 
and protected; and its rights and powers must be enforced.

The formulation of customary court recognition regulations in the judicial power system 
in Indonesia must be based on the social reality of customary court as a community justice 
system that exists in the indigenous society; the comparison between the ideal setting and 

30 In Russia, according to Article 76 of the new Russian Federation Criminal Code Law (2003), penal 
mediation can be conducted for criminal offenses with potential penalty of imprisonment of 10 (ten) years 
or shorter. In France, the state law decides that criminal cases that can be resolved outside of the court are 
those with potential penalty of 5 (five) years maksimum. See: Ibid, p 18.

31 Ahmad Syaufi [2013] “Penal Mediation as an Alternative for Resolving Criminal Cases with Civil Aspects in 
the Criminal Justice System in Indonesia”, Dissertation, Doctoral Program of Law, Graduate School, Faculty 
of Law, Brawijaya University, Malang. p.  103.
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the arrangement of the customary court system recognition in the country’s authorized 
legislation; and also based on relevant theories.

The theoretical basis used to find and formulate customary court recognition regulations is 
responsive legal theory, legal pluralism theory, and the human rights of indigenous people’s 
theory. According to the researcher’s opinion, responsive legal theory is appropriate to use 
and needed during a transition period. Responsive legal theory considers that law must be 
sensitive to the transition circumstances happening around it. Therefore, responsive law32 is 
not only demanded to be an open legal system, but also have to rely on the primacy of the 
objective (the sovereignty of purpose), which is the social goal that wants to be accomplished 
and the consequences of the implementation of the law.

In addition, there is also the theory of law pluralism that essentially contains more than 
one legal regulation (institution) in one social community.33 In a community, apart from the 
state law and customary law, there are also habitual law and religious law.34 The theory of 
law pluralism, which is then continued by the theory of law multiculturalism, prevents a 
nation to implement cultural assimilation programs that will marginalize minority groups 
by protecting the existence of cultural diversity and ensuring that the cultural minority can 
sustain and develop.35 The theory of indigenous people’s legal rights also becomes the basis 
of formulating customary court recognition regulations, because in principal, Indonesia’s 
recognition of customary court system cannot be separated from its indigenous people’s 
legal rights guaranteed by the Constitutional Law of the Republic of Indonesia (UUD NRI 
1945) and the United Nations Declaration on The Rights of Indigenous People. Literally, 
human rights means the innate rights of every human being, which is universal and eternal, 
and therefore must be respected, protected, and fulfilled.36 There is no power whatsoever 
which may reduce, take, and ignore it.

The regulations of customary court recognition are formulated by comparing analysis 
results of the ideality and condition of the current applicable regulations of justice system 
recognition. The formulation of customary court recognition regulations in a judicial power 
system is created by trying to get out of the law of judicial authority mainstream, which until 
today implements a legal politic that does not recognize the existence of judicial system 
outside the state court. Next, a synthesis is conducted on the comparison result to determine 
the formulation of customary court recognition regulations that is responsive to the needs of 
the indigenous community.

The dialogue process to formulate regulations of customary court recognition in a judicial 
power system that is responsive to responsive to the needs of the indigenous community 
can be seen in the comparison table of the ideality and existence of customary court legal 
recognition regulations below.

32 Philippe Nonet and Philip Selznick [2008] Law and Society in Transition: Toward Responsive Law. (London : 
Harper & Row). p 19.

33 John Griffiths [1986] “What is Legal Pluralism” Journal of Legal Pluralism and Unofficial Law. Number 
24/1986, p. 1.

34 Rikardo Simarmata [2005] “Finding Actional Characters in Law Pluralism”. See: HuMa Team. [2005]  Law 
Pluralism: An Interdisciplinary Approach, (Jakarta: Ford Foundation and HuMa).  p 7.

35 Ridwan Al Makasary, “Multiculturalism: Theoretical Review and Critical Notes”.  See: Mashudi Nursalim, 
et.al. (Ed.), [2007] Minority Rights: Multiculturalism and the Dilemmas of the Nation, (Jakarta: Tifa and 
Interseksi Foundation), p 44-45.

36 Suteki [2010] Legal Political Reconstruction of Rights of Pro-People Water, (Malang: Surya Pena Gemilang), 
p. 107.
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Table 1
Dialogue of Customary Court Legal Recognition in an Ideal and Existing Judicial 

Power System Regulations

Ideal Regulations of Customary Court 
Recognition

Existing Regulations of Customary 
Court Recognition

Basic:
• The country’s obligation to protect the 

people and the nation of Indonesia
• Article 18 B (2), Article 24, and Article 

25 of the Constitution of the Republic 
of Indonesia, 1945

• National Law on Judicial Power

Basic:
• The country’s obligation to protect the 

people and the nation of Indonesia
• Article 24 and 25 of the Constitution of 

the Republic of Indonesia, 1945
• National Law No. 48 of 2009 on 

Judicial Power
• National Law No. 21 of 2001 on 

Special autonomy for Papua

Subject:
• State court and customary court (as a 

justice system outside of the state) are 
co-existential. 

Subject:
• State court is the only executor of 

judicial authority recognized by the 
country.

Objective:
• Grant the human rights of indigenous 

people in all parts of Indonesia and 
implement restorative justice

Objective:
• Creating unification and uniformity 

of justice systems in all parts of the 
country

Substance:
• The state shall recognize and respect 

indigenous communities and their 
dispute resolution institutions that are 
customary courts regulated by the law

• Recognition of customary court system 
should include recognition of its 
institution, authority, and decisions

• Customary courts as a genuine 
community justice system in the 
MHA are informal, independent, and 
autonomous.

• Customary court has the authority to 
resolve cases of customary disputes 
and custom offense in an indigenous 
community

• Customary court is autonomous and 
independent, and its decision is always 
final

Substance:
• The state denies the existence of 

customary court system, because all 
justice systems in the Republic of 
Indonesia are state justice systems 
regulated by the law

• The state justice system is tiered, and 
its “peak” is at the Supreme Court that 
holds the highest judicial authority 

• There is a pseudo recognition of 
customary court system in the National 
Law No. 21 of 2001 on Special 
Autonomy for Papua (outside of the 
National Law on Judicial Authority

• Because of the pseudo recognition in 
the National Law on Special Autonomy 
for Papua, customary court system is 
not autonomous and independent
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Consequences:
• The legislation of judicial authority law 

is not based on the ideology of judiciary 
unification and uniformity, but the 
ideology of pluralism

• The state court is not a single subject 
of judicial authority. Besides the state 
court, the existence of customary court 
is recognized as a non-state justice 
system to fulfill the human rights of 
indigenous people

Consequences:
• Customary courts are not recognized 

in the system of judicial authority and 
consequently, they are eliminated. 
Judicial power system is based on 
centralism and unification 

• The rights of indigenous communities 
to resolve disputes based on local 
wisdom and restorative justice is 
negated by the country 

Based on the comparison in the table above, the regulations of customary court recognition 
can be formulated in order to use as a means of penal mediation in resolving criminal 
cases. The formulation is formulated by improving the weaknesses of the customary court 
recognition regulations in the applicable laws to close the gap between the ideality and 
reality of the current regulations.

The formulation of customary court recognition regulations in the judicial power systems 
that includes basic aspects, subject, purpose, substance, and consequence is illustrated in the 
following table.

Table 2

The Formulation of Recognition Regulation to Utilization of Customary Court as a 
Means of Penal Mediation in Resolving Criminal Cases

No. The Formulation of Customary Court Recognition Regulation

1. Basic:
The country’s obligation to protect the people and the country of Indonesia.
Article 18 B (2), Article 24, Article 25 of the Constitution of the Republic of 
Indonesia, 1945.
Indonesian national law on judicial authority.

2. Subject:
State court and customary court (as a justice system outside of the state) are co-
existential.

3. Objective:
Grant the human rights of indigenous people societies in all parts of Indonesia and 
implement restorative justice.

4. Substances: 
(1) The regulation of customary court recognition must shift from abolition model 

to co-existence model;
(2) Customary court institutions are recognized as justice system outside of the 

country that serves as a non-litigation judicial based on peace among the 
indigenous people societies that are independent and autonomous;
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No. The Formulation of Customary Court Recognition Regulation

(3) Customary court system is authorized to conduct case hearings for disputes 
and violations of custom among indigenous people societies. Pure customary 
violations are the absolute authority of customary courts. Double criminality 
regulated in the Indonesian Criminal Code Law with potential penalty of 
no more than 5 (five) years of imprisonment becomes the full authority of 
customary courts and the decision is considered final. If the potential penalty 
is more than 5 (five) years or the case is categorized as serious criminal felony, 
customary court is only authorized to prosecute the offense under customary 
law and customary sanctions, and then a state court judge will be responsible 
for determining the court’s decision; 

(4) All customary court decisions are considered final and there is no chance to 
submit a request for re-examination and retrial by the state court as long as the 
decision does not violate human rights or any custom regulations, which is also 
considered a criminal case according to the positive law with potential penalty 
of more than 5 (five) years of imprisonment.

5. Consequences:
Make fundamental changes to the legal legislation regulations on judicial power 
by shifting from ignorance to recognition of customary court system in indigenous 
people societies.
Customary court system is nationally recognized in the system of judicial power 
for all indigenous people societies in the Republic of Indonesia

The formulation of the proposed regulations of customary court recognition primarily 
includes recognition of the institution, authority, and decision of customary courts in 
the system of judicial authority in Indonesia. Through the firm and clear recognition of 
customary court in the law of judicial authority, the customary court system will be able to be 
effectively implemented as a means of penal mediation to resolve customary criminal cases 
with potential penalty of less than five years of imprisonment according to the Indonesian 
Criminal Code Law.

CONCLUSION

This article has argued that customary court system has the feasibility to function as a means 
of penal mediation in resolving criminal cases. This statement is due to several arguments. 
Customary court system has the philosophy of becoming a justice of the peace; so that it is 
highly trusted by people, as it is believed to contain local wisdom and virtue ethics for all 
members of the indigenous people’s community. Customary court has high validity among 
communities of indigenous people. Indigenous people usually tend to choose resolving 
disputes through customary courts rather than through the state court. The state court holds 
the principles of “harmony,” “propriety,” and “conformity” and has the objective to create 
restitutio in integrum. Judges at customary courts are generally traditional leaders who 
are highly respected and admired by the people. These traditional leaders are usually the 
community’s elders, so that the decisions that they make are considered the best solution 
in maintaining harmonious relations among members of the community and between the 
community and the nature. Customary courts are experienced in handling cases of customary 
offense. The cases handled by customary courts can be classified into two types: custom 
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violations and disputes. Cases of custom violations (offense/crime) handled by customary 
courts consist of two types: pure customary cases, those that are closely related to customs; 
and mixed cases, which refers to cases that violate both customary law and state law at the 
same time.

The authority or the competence of a justice system in resolving cases generally relates to 
the object of the case. To date, customary courts handle pure customary cases as customary 
offense only, which means that the cases handled are not regulated in the positive law, the 
Indonesian Criminal Code Law. In mixed cases (double criminality) that are considered 
violating customary law as well as the state law, customary courts only have limited 
authority to prosecute the customary offense only, and prosecuting the criminal offense or 
the violations of positive laws becomes the responsibility of the state law. In implementing 
penal mediation, customary cases should be given the authority to prosecute mixed cases 
(double criminality) that are regulated by the Indonesian Criminal Code Law with potential 
penalty of no more than 5 (five) years of imprisonment or that are classified into minor to 
moderate crime. The authority of customary courts in prosecuting these types of case will 
also rule out the authority of the state court to file a claim, except when the customary court 
does not perform its power and authority.

The utilization of customary court system as a means of penal mediation in resolving 
criminal cases should be initiated by a recognition of customary court in a judicial power 
system. The regulations of customary court legal recognition must shift from abolition to co-
existence model, which means that customary court system is recognized and acknowledged 
as a justice system outside of the state that functions as non-litigation judicial based on peace 
in an independent and autonomous indigenous people community. Customary court system 
must be recognized as having the authority to prosecute customary cases such as disputes 
and custom violations occurring in an indigenous people community. Pure customary cases 
are the absolute responsibility of customary court. Customary offenses that are regulated in 
the Indonesian Criminal Code Law (double criminality) with potential sentence of no more 
than 5 (five) years of imprisonment becomes the responsibility of customary court, and the 
customary court’s decision is considered final. If the potential sentence is more than 5 (five) 
years, or if the offense is categorized as a serious criminal offense/felony, customary court is 
only authorized to prosecute the offense based on the customary law and customary sanction. 
The final verdict will be determined by the state court. Moreover, the decision of customary 
court is considered final. There is no chance to submit a request for re-examination and 
retrial by the state court as long as the decision does not violate human rights or any custom 
regulations, which is also considered a criminal case according to the positive law with 
potential penalty of more than 5 (five) years of imprisonment.
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ABSTRACT

Election simultaneously interpret as the national elections and local elections, a local election is 
more appropriately called the General Elections of Regional Head, Implementation of Regional 
Head Election Simultaneously itself to accommodate the wishes of people who want the elections 
(Elections general) an efficient and cost-effective in terms of funding its implementation. Also of 
course in its implementation required the participation of society to participate in the success of 
the democratic process with maintaining security during the General Election of regional heads 
take place, security is becoming an integral part of the electoral process, because local elections 
are particularly vulnerable to social conflicts, especially in regions implementing Regional Head 
Election, needed awareness for all parties to support the creation of Electoral peacefully without 
any violence that could eventually create a national security which embodies the local elections 
were democratic and avoid social divisions, political, ethnic, religious and economic in the area.
Keywords: Regional Head Election Simultaneously,National Security

A.  Introduction
Prior to 2005, the regional head and deputy head of the region selected by the Regional 
Representatives Council (DPRD). Since the enactment of Law Number 32 Year 2004 on 
Regional Government, heads of local elected directly by the people through Election of 
Regional Head and Deputy Regional Head or abbreviated Regional Head General Election. 
Model Regional Head Election is also inspired by the idea of the separation of powers in 
general, there are two main political institutions, namely the executive and legislative obtain 
full opiate of the electorate, in addition to their institutions yudikatif.1

Regional Head Electionfirst held in June 2005. Since the enactment of Law No. 22 Year 
2007 regarding the general Election Organizer, Regional Head Election Election inclusion 
in the regime, so it is officially named the general election of Regional Head and Deputy 
Head of Region or abbreviated Regional Head General Election. The first local elections 
held on the basis of this law is the General Election of Regional Head of Jakarta 2007.2 One 
of the forms and mechanisms of local democracy by Jenedri M Gaffar is the implementation 
of general elections of regional heads directly.3

Each Region acquire the same rights in implementing the General Election the area, in 
2017 areas that are holding simultaneous regional Head Election consists of 7 provinces, 76 

1 Wendy Melfa, Pemilihan Umum kada (demokrasi dan Otonomi Daerah), BE. Press, Lampung, 2013, hlm.13
2 www.wikipedia.com, 5 Oktober 2016. 13.00
3 Jendri M Ghaffar, Politik Hukum Pemilihan Umum , Konpress, Jakarta, 2012, hlm.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 725

districts and 18 cities. Based on data from the Commission there are 360 pairs of candidates 
in the General Election of Regional Head 101, with 24 Pairs of candidates for the provincial 
level and 282 pairs of candidates in the election fight regent or mayor.4 The seven provinces 
including Aceh, Bangka Belitung, Jakarta, Banten, Gorontalo, West Sulawesi, and Papua 
Barat  Regional Head Election course provides an opportunity for citizens can determine 
regional leader by his own conscience.5

From democracy itself, make people as the main determinant of policy and charging public 
officials. In terms of a more participatory democracy can be understood as the concept 
of rule of, by and for the people. When you look at the Article 18 paragraph (4) UUD 
1945 Constitution in line with the way of doing democratic local elections. However, the 
implementation of direct Regional Head Election corresponding wishes of the people is 
not without problems. A number of problems arose among them is susceptible horizontal 
conflict in the community, organizers General Election which is not neutral, the parties can 
not accept defeat so that 90 percent of the General Election of Regional Head Constitutional 
Court.6

Election simultaneous regional head is very needed role in the Community escort and success 
of the local elections simultaneously, but the reality is happening in momentum regional 
head election lot of people who had been scattered, because of the interests of individuals 
and groups respectively, ironically again there are also some youth who are apathetic toward 
the situation, the absence of consensus among community. Social media gives a large 
influence the development of Indonesian society, but when assessing the language used in 
social media, however, lies not in accordance with the ethics of communication and cultural 
values and character of the Indonesian nation. Mutual blasphemous, teasing, yelling at each 
other and mutually.7

Wahid Foundation survey found the amount of data that is considered quite worrying. 59.9 
percent of the 1,520 respondents had hated group. The group hated their religious background 
includes a non-Muslim, Chinese groups, communists and others. Of the 59.9 percent, 92.2 
percent disagree if the group members that they hate to be an Indonesian government 
official. A total of 82 percent are not even willing members of the group who hated it to be 
their neighbors. 8 Thus, According to Author The security forces and intelligence, need to 
supervise and approaching those who are vulnerable from the start and detect if there is an 
attempt to use the momentum Regional Head Election to fish in troubled waters as far as 
possible be prevented.

Surveys Wahid Foundation above could say provides real impression, In the General 
Election of Regional Head of Jakarta, occurred Persitiwa Candidate rejection couples who 
want to campaign, has been noted that there were 4 incidents of denial of action, related to 
the alleged blasphemy case involving Tjahaja Basuki Purnama, couples Djarot. Whereas 
Article 187 Paragraph 4 of Law No. 10 of 2016 on General Election of Regional Head. In 

4 Kompas, Kampanye di Mulai, patuhi Peraturan Terkait Alat Peraga,  Sabtu 29 Oktober 2016
5 Liputan 6. Com, 101 yang menyelenggarakan Pemilihan Umum Kepala Daerah serentak   2017 , Kamis 10 

Oktober 2016
6 Putusan-putusan Mahkamah Konstitusi telah banyak melakukan terobosan-terobosan hukum, bahkan putusan 

Mahkamah Konstitusi atas kasus Pemilihan Umum kada di Jawa Timur dipandang sebagai putusan yang 
kontroversial ketika itu, karena Mahkamah Konstitusi tidak hanya menyelesaikan sengketa hasil yang berupa 
hitungan angka-angka yang dipermasalahkan tetapi juga mempermasalahkan prosesnya yang tidak jujur, adil 
dan trasnsparan, Lihat, Ni’matul Huda. Dinamika Ketatanegaraan Indonesia dalam Putusan Mahkamah 
Konstitusi. Yogyakarta: UII Press, 2010, hlm. 216

7 Kompas, Presiden  Ingatkan Etika Berkomonikasi, 10 November 2016
8 Kompas, Teologi Politik, Jelang Pemilihan Umum Kepala Daerah, Sabtu. 29 Oktober 2016
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the article it was arranged that the person who intentionally disrupts hinders and thwart the 
campaign can be threatened legal pidana.9

Vice President Yusuf Kalla encourage Regional Head Election to do with healthy competition. 
Jagan raises issues that could be dangerous. If there are issues Provocative delivered through 
social media, it should first ditabayungkan or clarified, because it is not necessarily true. In 
line with that of the Adherent religion calling for contestants simultaneous local elections in 
2017, a successful team does not use related issues, tribal religions and races in the campaign. 
Politicization of Religion dikhwatirkan will memacah split the unity of the nation. National 
unity is more important than power struggles five annual.10

In this respect popular sovereignty may run optimally only if the community has a strong 
tendency toward political culture of the participants, as well as other necessities such as 
legal awareness and seyogiyanya behave to always be able to measure precisely things need 
balance. These include tangible harmony as harmony between the interests of the individual 
with society, between the spiritual and material aspects of life, between the central and local 
interests.11

In preparing for participation in the General Election of Regional Head of course both local 
and central government must first set up a facility to take care of E-ID card as a condition 
becomes permanent voters. According to the information until now the number who do 
not have E-KTP in the tens of thousands per district.12Condition potentially result in the 
violation of the right to vote (righ to vote) citizens is a constitutional right guaranteed by the 
1945 Constitution, on the other hand the potential conflict from the voter list. In June 2005 
marred by many problems, violence involving the supporters of candidate, the core problem 
is that many citizens who have the right to vote was not on the list voter.13

B.  Discussion 
1.  The concept of Regional Head Election Unison

Electionis the main means of realizing democracy in a country. Konstitualisme Election 
is the delivery of voice of the people to establish representative institutions and 
government as state officials. Voice of the people is manifested in the form of voting 
rights, namely the right to elect representatives of the various candidates exist. As a right, 
the right to vote must be met and in accordance with the constitutional mandate. It is the 
responsibility of the country in which the implementation is done by the Commission as 
an institution Election organizers. Hence, the Election Law states that voters list by the 
Commission (Article 27, Paragraph 2 of Law 42/2008).14 According to Dahlan Thaib 
basic principle of a democratic state life is that every citizen has the right to participate 
actively in the process of political.15

Local elections Unisonexecuting what is contained in Article 201 Paragraph (1) of 
Government Regulation in Lieu of Law No. 1 of 2014 concerning the election of 
Governor , Regent, and Mayor. The article states, voting in unison in Governor, Regent, 
and Mayor whose term expires in 2015 held on the day and the same month in 2015. 

9 Kompas, Cegah Hak Pilih Hilang, 10 November 2016
10 Kompas, Pemuka Agama Minta Jangan Gunakan Isu Sara, Jumat 28 Oktober 2016
11 Miriam Budiarjo,  Dasar-Dasar Ilmu Politik  PT. Gramedia,  Jakarta, 1983, hlm. 9
12  Kompas, Daftar Pemilih Masih Bermasalah, Jumat 28 Oktober 2016
13  Winardi,  Puskasi fh universitas widyagama malang, III(2), hlm. 74
14 Jendri M Ghaffar, Op. Cit, hlm. 5
15  Dahlan Thaib, Implementasi Sistem Ketatanegaraan Menurut UUD 1945, Liberty,  Yogyakarta, 1993, hlm. 94
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With reference to section 201 a he new procedure in Indonesia is a democratic process 
that is conceptually called “local elections.

Through elections the residents in an area can be freely independent support person 
to be Head of the Region, in accordance with the aspirations of diverse, and it should 
be with rationality respectively. According to George Homans Pascar Social Reality 
can view through Social Behavior as exchange activities and interests held by each 
individu.16 In that regard every actor who becomes the candidate is required to be made 
a political commitment, as another explanation of the importance of ‘social contract, to 
fight for the aspirations of the people which is the central issue is usually not far from 
the issue of the people’s welfare and the justice social.17

2.  Public Participation For Constitutional Rights In ElectionGeneral

Public participation is defined as an evolving concept in the modern political system, in 
this case, Robert B Gibson stated: 18The demand for public participation was once the 
exclusive preserve of radical challenging centralized and arbitrary power. Many radical 
Critics continue to believe that the resolution of the present problems requires the active 
participation of all individuals in making the decisions roomates Affect Reviews their 
lives.

Line with the view of Robert B Gibson, the Mas Ahmad Santoso ad ded that the 
decision making of public participation useful for the decision right -Right reflect 
the needs, interests and desires of the public. Added Robert B Gibson participatory 
democracy not only seeks a democratic government (democratic Governments), but 
also the democratic society (democratic societies) .19 While democracy According to 
Beetham aims to give people the control room of the public affairs on the basis of 
political equality and solidarity between citizens requires a set of general principles on 
the rights and the ability for everyone to participate, authorization, representation and 
be responsible transparent.20

Principles above requires a set of instruments, including: 21

a. democratic elections, representation,governmentresponsive and responsible; 
b. of the Constitution or laws that guarantee equality, the rule of law and justice; and 
c. community participation in all forms, whether media, the arts, as well as civil society 

organizations freely and democratically oriented. Prerequisites effectiveness of 
a democratic system is the independence or self-reliance and correspondence or 
suitability

Between the official definition of the demos (ie how “citizen Indonesia” is defined 
as a legal-constitutional and administrative) ie by how people identify themselves in 

16 Muhamad Riska Aditama, Perilaku Memilih MAsyarakat pada  Pemilu Kepala Daerah dan Wakil Kepala 
Daerah Kabupaten Kendal 2010, Jurusan Ilmu Pemerintahan Fakultas Ilmu SOsial dan Politik Universitas 
DIponegoro, Semarang 2013, hlm 12, di Kutip dalam www.jurnalportalgaruda.com

17  Mukthar Sarman,Pilkada Serentak Quo Vadis Kedaulatan Rakyat, PT LKIS printing Cemerlang, Sewon Bantul, 
Yogyakarta, 2015, hlm. 13

18 R. B. Gibson, , The Value Of Participation, dalam P.S Elder (edit), Environmental Management and Public  
Participation, Canadian Environmental lawa Research Foundation Of  the  Canadian Environmental  law 
Association, , 1981, Otawa hlm. 7, di Kutip Oleh Saldi Isra , Pergeseran Fungsi Legislasi , PT. Raja Grafindo 
Persada, Jakarta, 2010, hlm. 282

19 Ibid, hlm.  283-284
20  Beetham, Democracy and Humand Righs, Polity Press, Oxford, 1999,hlm. 12
21 Betham, Bracking, Kearton dan Weir, Internasiinal IDEA handbook and Democracy Assessment, Kluwer Law 

Internasional, New York, 2002, hlm. 37-39
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public affairs in the sense kratos. This is what ultimately refers to the responsiveness of 
representative Ultimately democratic ideals can be realized with true when every citizen 
to participate in government in a constitutional democracy, Civic education effective is a 
necessity because of the ability to participate in a democratic society, to think critically, 
and act consciously in a pluralistic world, requires empathy that allows us to hear and 
therefore accommodate the other hand, calls for a sufficient capability. In the context of 
human beings as individual citizens, the election means the submission process while 
political rights. Such right is the sovereign right to participate in implementing the 
country.22 elections are considered to be a measure of democracy because the people 
can participate determine its attitude towards the government and the country. Elections 
are an important thing in the life of the state. Election is a manifestation democracy, 
through elections people vote.

3.  Establish the National Security Socialin Preventing Conflict

Security placed here as an abstract value, focused on maintaining independency and 
sovereignty. Dimension is used it must Militeristic dimension given the threat that 
comes is in the form of interruption due to the war, insurgency, communal conflict, riots, 
terrorism, and natural disasters. So it is precisely when we define “security” in this sense 
as part of the duties, functions and role of the military and police as an instrument of the 
state in the field of defense in order to realize the country’s goal of protecting the entire 
nation and the country of Indonesia.

Indeed national security can be achieved with the integration of all lines which become 
elements of the Indonesian state in this case the government and the people. To realize 
the national defense system is certainly true state of Defense is the most important 
element for the survival of the state. Moreover, in Indonesia as the country with the 
geographical structure island nation, and natural resources and huge human, of state 
defense is a must to run and must be set accurately.

Defense’s own country is all efforts to defend national sovereignty, territorial integrity 
Unitary Republic of Indonesia, and the safety of the entire nation from threats and 
harassment against the integrity of the nation and the state. Every nation has its own 
way of course to defend its existence, and in this way, among others affected by the 
conditions covering every gatra of life / national life and the threats that they face. 
Because of the conditions and the threat this may not be the same for the two countries, 
let alone for a few tens of people in the world then there may be two systems are exactly 
sama.23of Defence

Doctrine of National Defence is the basic principles that provide direction for the 
management of defense resources to achieve goals national security. The basic principles 
consist of six cargo defense doctrine, namely:24

a. of the nation’s perspective on the war; 
b.  the component countries engaged in war; 
c.  in control of the war;
d.  accountability mechanisms
e.  a war strategy; and 
f.  the termination of the war. six cargo is then arranged on three

22 Miriam Budiarjo,  Hak Asasi Manusia Dalam Dimensi Globa , Jurnal Ilmu Politik, No. 10,  Jakarta, 1990), hlm. 
3

23 Haryomataram, Hukum Humaniter, Rajawali Press, Jakarta, 1984  hlm, 163
24 Andi Widjajanto, Evolusi Doktrin Pertahanan Indonesia, Jurna Pro patria, 2005, hlm. 1



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 729

Levels: political, military, and professional. In support of Regional Head Election 
simultaneously, the Government launched an integrated security team. In terms of 
prevention of social conflicts, the coordination of the implementation of the handling of 
social conflicts in terms of conflict prevention, cessation of conflicts and post-conflict 
recovery through integrated teams and integrated action plan the handling of social 
conflicts at central, provincial, district / city. According to Titi Anggraini underlines 
the magnitude of the potential conflicts that arise when the incumbent candidate back 
in forth in the Regional Head General Election, both in duet same package or when 
the regional head and deputy ‘broke up their partnership’. “The potential for greater 
conflict-prone in the face appearing ‘dynasty politics’ in that area,”. He shared with the 
Regional Head Election simultaneously in 2015, there are 144 incumbent ahead in the 
Regional Head General Election, with 48 of them back wins and 96 petahana lost.25

Integrated team coordination related to the implementation of Regional Head General 
Election and the stability of peace and order involving military, police, Jamintel, BIN, 
Kemenkopolhukam, Kesbangpol, KPU, Bawaslu and DKPP. While the team is carrying 
out integrated local Regional Head General Election in 2015 was Secretary of Provincial 
/ District / City; Kesbangpol Province / Regency / City; Provincial KPU / Regency / 
City; Bawaslu Regency / City; The commander and the Chief of Police; Kajati and 
Kajari; Cabinda; and Head of High Court / State.

The government wants to encourage the public scrutiny inherent and deliberate and can 
be integrated with one another between the institutions of the host country supervision 
of general elections. The Ministry of Home Affairs and the Commissioner General 
Election Commission (KPU) Centre convene an intensive coordination in order to 
face the implementation of the Regional Head Election simultaneously in 2015 in 
accordance with Law No. 8 of 2015 on the Amendment of Act No. 1 of 2015 Concerning 
Determination of Government Regulation in Lieu of Law No. 1 of 2014 On the election 
of governors, regents, and mayors are set March 18, 2015.

The potential for conflicts in local elections (regional head election) simultaneously 
believed some very large parties. In fact, predictable Indonesian Institute of Sciences 
(LIPI), three times more potent than the National Election. Regional Head Election 
simultaneously more prone to conflict than the presidential election and the legislative 
elections so that the estimated level of vulnerability is higher. To that end, seyogiyanya 
Police has already mapped and minimize potential vulnerability. The potential for 
conflict is created because of economic factors, political, social, cultural as well will 
continue to affect the volatility of society.

Observing strategies and processes Election kada which is getting close to the time, 
it must be carried out supervision in particular by a state agency that has the function 
and role in the supervision of the General Election the , Moreover, general elections 
will be held simultaneously in 269 areas.26 Once a society or a nation agreed to choose 
a democratic system, when it should be realized that embody a democratic political 
order was in addition to complicated, it takes patience political education for the 
people. Therefore, political parties are not only instruments of the hunting power, but 
also institutions which have the task of education and political socialization to the 
community.

The potential for conflict was not due to unpreparedness of society, but conflicts can arise 
with the presence of mobilizing the masses, political maneuvers incumbent (incumbent) 

25 http://ksp.go.id/menangkal-potensi-konflik-Pemilihan Umum Kepala Daerah-serentak-
26 www.dirjenkesbangpol, Kemdagri, 2015
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in jegal political opponents, money politics (money politics), the use of state facilities, 
mobilization of bureaucracy, a covert campaign and clashes between the supporters 
of the candidate pairs (paslon) because not utuhnya application of the system of local 
democracy, mainly due to the weakness of the rule.

If the potential for conflict direct regional Head election is not eliminated, it is not likely 
to take place slowdown in the democratic process in the area. A political scientist Juan 
Linz and Alfred Stepan said, a country said to be democratic if it fulfills the prerequisites 
among others have the freedom to people to formulate their political preferences through 
lines of trusts, information and communication; provide space and healthy competition 
through peaceful means; and do not forbid anyone to compete for political office. In 
this case clear, peaceful political competition become an important prerequisite for 
demokracy.27

Election peacefully without violence is the hope for all people of Indonesia, the 
participation of public awareness in a peaceful General Election create no other, to 
support the creation of national security in the country. People participate in efforts to 
maintain national security, even Indonesia adheres defense system involving components 
of society.

 C.   Conclusion
The implementation of direct Regional Head Election which simultaneously will be prone 
to conflict, potential for conflict that can arise with the presence of mobilizing the masses, 
political maneuvers incumbent (incumbent) in jegal political opponents, money politics 
(money politics), the use of state facilities, mobilization bureaucracy , a covert campaign 
and clashes between the supporters of the candidate pairs (paslon), “could even be friction 
between supporters developed into anarchy, such matter could threaten national security if it 
is not anticipated, therefore the necessary awareness for all parties to support the creation of 
Election peaceful without violence, in the end can then be created that embodies the national 
security of democratic local elections and avoid social divisions, political, ethnic, religious 
and economic life in the region

27 www.hukumonline.com, 23 Maret 2016
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COOMERCIAL COURT, 
OBSTACLES AND CHALLENGES IN PRACTICE

Anne Rusiana
 Sebelas Maret University

 ABSTRACT 

The formation of the commercial court, the practice of bankruptcy law in Indonesia has entered 
a new phase, but, on the other hand thunder-roar of activities related to bankruptcy is not every 
day in the commercial court is not sufficiently supported by the concepts clear legal theory. Thus 
contributing to the development of bankruptcy law today is not only the legislation in the areas 
of bankruptcy, but also factor in the habit of practice and jurisprudence

The arrangement of the protection of the rights of the third party owner of assets seized for 
repayment of the debtor has not been set.

Responsibility of the guarantors of the debtor has not been set for sure.

Succes at Supreme Court ruling that the debtor is unable to return his property in its original 
state, but the legal instruments do not provide legal guarantee of protection of the rights of the 
debtor.

INTRODUCTION

With the establishment of commercial court, the practice of bankruptcy law in Indonesia has 
entered a new phase, however, on the other side the uproar of the bankruptcy related activities 
which are not met on daily basis in commercial court is not suffieciently supported by the 
concepts of clear legal theory. As a result, it is not the Act of Bankruptcy which contributes 
to the development of Bankruptcy Law nowadays, but also the habitual factor in practice and 
jurisprudence.

The establishment of commercial court in Indonesia is based on Act No. 4 year 1998 jo 
Government regulation substitutes Act No. 1 year 1998. According to this Act, commercial court 
functions as a cross examiner and decision maker of bankruptcy proposal, PKPU, and other 
commercial law suit which will be determined by government regulation, then later the decision 
of law suit settlement of the Intelletual Property Right is determined by the Act of Act No. 14 
year 2001 on patent, Act No. 15 year 2001 on brand and Act No. 19 year 2002 on copyright. It 
can be viewed as a deviation or inconsistency to Act No. 4 year 1998 jo Perpu No. 1 year 1998.

It is envitable that the fact of the history of the commercial court presence in Indonesia is related 
to the pressure from donor organisation which provides loan to Indonesia. If it is reviewed 
from the formation, it is clearly realized that it is not the government and Indonesian people 
willingnes and main need, but with the presence, there is a big hope for Indonesia to move out 
of the economic crisis immediately. The presence of commercial court is not a new institution 
in Indonesia. On the explanation of Act no. 14 year 1970 states that public court can hold a 
specialisation for traffic trial, children trial, economic trial, and others by law.

In the implementation, most of the materials are no longer suitable due to the development and 
needs of society law and therefore, it has been changed by the government regulation substitutes 
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Act no. 1 year 1998 on the changes of Bankruptcy Law, which is later asserted into Act based 
on Act No. 4 year 1998. However, the the changes have not fulfilled the development and needs 
of society law, so that Act no. 37 year 2004 on Bankruptcy and Postponement of Debt Payment 
Obligation is created.

Literature written by many authors about bankruptcy has tried to present articles about  
bankruptcy and commercial court, however, those concepts and law theories are unclear, in 
fact they has more explanation whose sources from the law norm about bankruptcy and empiric 
experience without explaining the expert theory and point of view which can be a reference from 
the philosophical and academic aspect.

The main challenges and obstacles in commercial court practice is related to general seizure to 
the bankrupt debtor properties. General seizure often involves the third party assets, and other 
related issues are about the responsibility of debt guarantor and most interestingly is the issue of 
law attempt to the bankruptcy judgement.

The issues of general seizure to the third party properties have been assested as  bankrupt assets 
which cause other legal action called opposition toward general seizure. It is actually unknown 
in procedure law in commercial court, however, it is known in general civil procedure law.

There is not any measurement related to the issues of debtor loan guarantor and his responsiblities 
to the the bankrupt debtor, so that the properties of debtor loan guarantor can be seized eventhough 
the properties are the guarantor’s and third party’s combined assets.

The principles of bankruptcy law is when a commercial court judgement states that a debtor is 
on bankruptcy condition, so the judgement is uit voerbaar bij voorraad, so the next judgement 
does not affect on anything to the implementation of loan settlement to the bankrupt assets by 
the curator.

PROBLEMS
 Based on the explanation above, the problems of this article are:
1. How the third party can obtain protection in a position of the ownership of an object which 

is later asserted as bankrupt assets.
2. How the responsibility of the debtor loan guarantor related to the debtor obligation in 

bankruptcy condition.
3. What the suitable law action for the law attempt of bankruptcy judgement to be granted in 

which the bankrupt assets have been settled by the curator to be.

BASIC THEORY

Stufentheorie Hans Kelsen
From the aspect of law formation, the juridical and philosophical foundation sourced from UUD 
1945 is based on the theory of law level (Stufentheorie) stated by Hans Kelsen. In that theory 
Hans Kelsen states that law norms are leveled and layered in a hierarchy (stucture order) in the 
meaning of that a norm which is higher applies, sourced and based on an even higher norm, and 
forth until reaching a hypothetical and fictitious norm which can not be traced any further, which 
is Basic Norm (Grundnorm). Basic Norm is the highest norm in a system that the norm is not 
able to be formed by any much higher norms, however, the basic norm is determined prior by 
society as a Basic Norm which is a hook for norms below them so that a Basic Norm is called 
pre-supposed.
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Theoritically, Bankruptcy Law has fulfilled the requirement of law formation, however, in law in 
books and law in action often shows the contradiction of two poles that are hard to match.

PROBLEMS STUDY

A. Protection of the third party in the position of the ownership of an object which is 
later stated as bankrupt assets.
Practice of property settlement/bankruptcy assets by a curator to a bankruptcy judgement 
often causes a new disagreement from the third party of the owner of the bankruptcy 
assets due to the bankruptcy assets are not owned by a bankrupt debtor, because of shifting 
ownership to the third party, or because it is not owned by the bankrupt debtor formerly but 
it is used for a bankrupt debtor business or even the bankruptcy asset is a joint ownership 
from a bankrupt debtor with the third party who has no relation with the bankrupt debtor 
and creditor.

The empiric issue of law enforcement in commercial court to the bankruptcy assets settlement 
often causes other lawsuit.

Based on Article 1 Number 1 Act No. 37 year 2004 on bankruptcy and postponement of loan 
payment obligation mentioned as follows:

Bankruptcy is a general seizure for all bankrupt debtor properties which its   
arrangement and settlement are conducted by a receiver under the supervision   
of supervisory judge as ruled in this Act.

 The reduction Article 1 number 1 limitatively determines that general seizure for debtor 
properties in which the seizure target is carried out to the bankrupt debtor properties but 
in the implementation the bankrupt debtor properties have a wide meaning which include 
bankrupt debtor properties of both moveable and immoveable assets, properties under the 
debtor name which is guaranteed or not, and in this case including both existing property 
and the property earned after the agreement made.

Sometimes, the third party properties which are merged with the bankrupt debtor properties 
are not differentiated by the receiver and the receiver sometimes is unwilling to know about 
the third party right gained with good intention and he never obtains law protection in 
commercial court.

How the theory of the liability as a responsibility philosophical foundation for a mistake in 
civil case especially in the bankruptcy case.

In relation with the responsibility for a mistake related to the law principles that every action 
which breaks the law and causes loss to other people, obliges the person who causes it for 
his mistake to replace the loss.

In law dictionary, responsibility is called liability and responsibility. Liabililty is a wide law 
term which points out to almost all risk characters or responsibility, surely, depends on or 
might include all characters of right and obligation actually and potentially such as loss, threat, 
crimes, cost or conditions which create duties to perform Act. Responsibilites means the 
things which can be accounted for an obligation and decision, skill, ability and qualification, 
also include all obligation responsible for the implemented Act. In the interpretation and 
practical implementation, the term liability points out to the law responsibility, which is 
accountable for a mistake made by a law subject, while the term responsibility points out to 
the political responsibility.
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Related to the official liability, according to Kranenburg and Vegtig, there are two foundation 
theories, which are:
1. Fautes Personalles theory, is a theory which states that the loss of the third party is 

charged to the official whose action has caused some loss. In this theory the responsibility 
burden is subjected to a human as a person.

2. fautes de services theory, is a theory which states that the loss to the third party is 
charged to the institution of a related official. According to this theory the responsibility 
is charged to the post. In the implementation, the loss is adjusted to the mistake made 
whether is a major mistake or a minor one, where the seriousness of the mistake implies 
to the resposibility which has to be carried.

Based on the above theories, the responsibility is based on the mistake meanwhile the third 
party is out of the debtor range and the creditor is not required any liabilities for the debtor 
mistake.

The process of bankruptcy assets settlement, the receiver sometimes inventarises the debtor 
properties by taking the third party properties as a bankruptcy asssets so that it causes a suit 
to commercial court as a case happens in the Commercial Court in Surabaya registered as 
number 06/Plw/Pailit/2015/PN Niaga Sby jo. Number 20/Pailit/2011/PN Niaga Sby, has 
submitted an opposition lawsuit as follows:

The receiver has unfairly and wrongly included a flat owned by the opponent which has 
been handed over by the bankrupt debtor to the opponent and has been accredited by the 
opponent for more than 1 (one) year before the bankrupt judgement.

Based on the strict liability which is often related to the absolute liability principles, the third 
party properties are not supposed to be included as bankruptcy assets.

Bankruptcy law does not anticipate this condition above to occur so the authority is not 
given to the commercial judge and the receiver select or to release it out of the bankruptcy 
asssets which apparently is not owned by the debtor but the the third party’s.

2. The responsibility of the debtor loan guarantor related to the debtor obligation in 
the bankruptcy condition.
The guarantor position is known as personal guarantee or Borgtocht together with debtor in 
a bankruptcy condition starts from the initial agreement between the creditor and the debtor 
and guarantor.

Personal guarantee to the fulfillment of the obligation in a credit facility is given to someone 
who binds himself over in a credit agreement to participate and guarantee all his personal 
properties as a credit payment settlement if there is a failure in the payment settlement.

According to Kartini Muljadi, bankruptcy regulation in Bankruptcy Law is an explanation 
from Article 1131 Burgerlijk Wetboek and Article 1132 Burgerlijk Wetboek. The reasons 
are:
1. The bankruptcy includes only the bankruptcy assets not the debtor,
2. The debtor remains the owner of his properties and is the one who has the right of them, 

but has no right to own or use or transfer his right or guarantee them,
3. Conservatoir seizure generally includes all bankruptcy properties.  

The guarantor responsibility is based on Article 1820 Civil KUHP which states that a liability 
is an agreement where the third party, for the creditor interest, binds himself over to fulfill 
the debtor bond, if the debtor does not fulfill his bond. In the settlement and arrangement 
of bankruptcy properties in bankruptcy case, personal guarantee has sufficient role as a 
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responsible party for the debtor loan payment to the creditor.

Personal guarantee or Borgtocht philosophically is related to the trust to create trust about 
empiric experience of business colleague whether someone can be trusted or not to be given 
a loan/credit or other law actions. However in the implementation, personal guarantee or 
Borgtocht gives a full guarantee to the creditor because another party will give a debtor a 
favor if he is in bankruptcy condition on another day.

The debtor who does not fulfill the loan payment on the due date, the creditor can prosecute 
the execution for the guaranteed property to fulfill the payment. In the personal guarantee 
or borgtocht the guarantee given by a debtor is not a property but a statement by a third 
party (guarantor) who has no interest either to the debtor or the creditor, that the debtor can 
be trusted to fulfill his obligation, with one condition if the debtor does not complete his 
obligation, the third party will willingly complete the obligation of the debtor. (M. Yahya 
Harahap, 1982 : 315).

Act KUHP does not regulate about Personal Guarantee or Borgtocht but refering to the 
Civil KUHP, so that the bankruptcy law officals who are formerly expected to arrange the 
bankruptcy issues completely apparantly leave other issues.

Other issues related to the personal guarantee or Borgtocht is the guarantor responsiblity in 
guarantee a debtor loan if the debtor properties are not sufficient to fulfill the loan payment.

It needs to be arranged eventhough in the agreement that a guarantor has signed the agreement 
to guarantee the debtor loan however if the available debtor properties are not sufficient or 
no properties at all to settle the loan, the guarantor has to guarantee all the debtor loan 
eventhough it is not mentioned in the agreement.

Substantially, the spirit of law enforcement of bankruptcy of the version of Civil KUH is 
different from the version of Act KPKPU, both historically, the background of both Acts 
creation, and politically in law. 

3. What kind of suitable law action for the grant of law attempts for bankruptcy 
judgement where the bankruptcy assets have been settled by the receiver.
Two essential parts in UU KPKPU are Bankruptcy and Postponement of Loan Payment 
Obligation (KPKPU) in which both have different law attempts eventhough they are under 
the same law which is Act No. 37 year 2009 in Bankruptcy and Postponement of Loan 
Payment Obligation.

The issue of bankruptcy is regulated in Chapter II meanwhile the issue of Postponement of 
Loan Payment Obligation is regulated in Chapter III.

Based on general and common law principles of Bankruptcy Law in all system of law, one 
of them is debt forgiveness principle which means that bankruptcy is unidentical only as a 
contempt of court to a debtor or only as a pressure institution (pressie middel), but it can 
have another meaning, which is a mean of law institution which can be used as a mean to 
alleviate the burden carried by the debtor as a result of the financial problem so that he can 
not fulfill the loan payment based on the initial agreement and moreover he receives debt 
forgiveness for his loan.

The Bankruptcy Law regulates law attempt to bankruptcy judgement as mentioned in Article 
11 about law appeal and Article 14 about law attempt of judicial review.

The law attempt above does not limit the receiver to carry out his authority in bankruptcy 
assets arrangement and/or settlement since the judgement eventhough there is a law appeal 
or judicial review.
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Article 16 section (2) determines that the bankruptcy statement judgement is invalid as 
result of law appeal or judicial review, all the action carried out by the receiver before or on 
the day the curator receives the cancellation judgement information as mentioned in Article 
17 remains valid and binds over the debtor.

The main law attempt is right protection, however, Act KPKPU is a special regulation form 
(lex specialis) to regulate law attempt which is merely formalistic since according to Article 
16 section (2) Act KPKPU, law attempt will not affect the receiver action to carry out the 
bankruptcy properties settlement before the law appeal verdict and judicial review.

That principle is different from the general principle which is arranged in Act No Act No. 
14 year 1985 on Supreme Court (Sheet of The Republic of Indonesia year 1985 No. 73, 
Additional Sheet of The Republic of Indonesia Number 3316) as last changed with Act 
Number 3 year 2009 on the Second Change on Act Number 14 year 1985 on Supreme Court 
(Sheet of The Republic of Indonesia Number 4958) and Act number 49 year 2009 on the 
Second Change of Act Number 2 year 1986 on General Court.

According Article 30 Act No. 14 year 1985 states that Supreme Court in law appeal level 
cancels the judgement or court judgement from all judicatures due to:
a. No authority or authority overstep;
b. Incorrect implementation or law violation;
c. Omission in fulfulling the requirements regulated by the Act regulation threatening the 

omission by cancelling the relevant judgement.

Though the bankruptcy statement judgement is cancelled in Supreme Court on law appeal 
investigation by the reason mentioned above, the judgement has no direct impact to the 
implementation of bankruptcy verdict which isdirect as mentioned in Article 16 section (1) 
Act KPKPU because based on Article 16 section (2) Supreme Court judgement does not 
have any value to the receiver action who has carried out the action of bankruptcy assets 
settlement in form of an auction.

The principle of lex specialis from Act KPKPU has transformed and the breakthrough of the 
principle lex superior derogat legi inferiori  to Article 28D section (1) UUD 1945 determines 
that every person has a right for acknowledgment, guarantee, protection, and fair assurance 
of law and also law equal treatment.

When a bankrupt debtor proposes a law appeal to Supreme court, based on Article 30 Act 
No. 14 year 1985, the judgement is cancelled so based on Article 28D section (1) UUD 
1945, guarantee and right protection for the assets have to be under protection, but with the 
validation on Article 16 section (1) Act KPKPU so the power of the highest norm as the 
sources of all law in Indonesia has shifted in its meaning, principles and valid law theory.

Related to the law protection on bankruptcy assets due to Supreme Court judgement which 
cancels the bankruptcy judgement as one of the law protection forms which do not put aside 
to the bankrupt debtor, the example is provided in below case;

In a dispute of CV. Tjipto (in bankruptcy) in case No. 09/PKPU/2013/PN.NIAGA.Sby on 24 
December 2013, it has been decided in bankruptcy by Commercial Court in District Court 
of Surabaya. With its judicial judgement:

ADJUDICATED:
1. Declared the respondent of PKPU CV. Tjipto was bankrupt with all the law consequences;
2. Appointed Sugianto, S.H., M.Hum, a commercial judge in District Court, as a 

Supervisory Judge;
3. Appointed PONTO TRI ANGGORO,S.H as a commitee and receiver registered in the 

Department of Law and Human Right under Number AHU.AH.04.03-68 dated 2 March 
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2011 in Bintaro Business Centre, Jalan R. C Veteran Number 1-1 Bintaro, South Jakarta;
4. Declared that the bankruptcy and service cost for receiver would be decided later after 

the bankruptcy process completed;
5. Encumbered the application cost to the appallent as much as Rp 2.768.000,- (Two 

million seven hundred and sixty eight thousand Rupiahs).

The bankruptcy judgement Number 09/PKPU/2013/PN.NIAGA.Sby dated on 24 December 
2013, the plaintiff proposed the appplication of judicial review investigation in the Secretary 
of Commercial Court in District Court of Surabaya on 22 January 2014. In the Judicial 
Review investigation, the Republic of Indonesia Supreme Court made the Case Register 
Judgement No. 96 PK/Pdt.Sus-Pailit/2014 dated on 21 January 2015.

Though the bankruptcy application by the creditor in Commercial Court in Distric Court 
of Surabaya Number 09/PKPU/2013/PN.NIAGA.Sby dated 24 December 2013 initially 
granted by Judges of Commercial Court in Surabaya and in the Judicial Review, the 
Supreme Court has revoked the Commercial Court of Surabaya judgement and later 
adjudicated by declaring that it rejected the PKPU application which then declared bankrupt 
by the appallent of PKPU Achmad Shodiq. However, the case did not reviewed instantly 
to the original condition because of Article 16 verse (2) Act PKPU which states that in the 
bankruptcy statement judgement, it is revoked as a result of law appeal or judicial review, all 
action carried out by the receiver before or on the date the receiver is informed the revoke 
judgement as mentioned in Article 17 remains valid and binds the debtor.

The judgement that declared the rejection of PKPU application which is later declared 
bankrupt by the PKPU appallent is supposed to affect the case as if the suit never occcured, 
but the procedure law common principles meant is not applied to Article 16 verse (2) PKPU.

The “bankrupt debtor” party who has won the case in Supreme Court has tried to carry out 
all law attempts to regain his rights for the properties which have been auctioned by the 
receiver through the auctioneer by being appraised by the public appraiser, by making a new 
law suit to commercial Court with other suit qualifications but in the development the sue 
fails. The law attempt to regain the law condition for an auctioned object status is a useless 
attempt.

What is even more contradictive is that the country makes the justice seeker society never 
finds justice in bankruptcy case, because though the debtor has won the case in appeal court, 
but he remains bankrupt.

The solution given by the Civil Junior Head of Indonesian Supreme Court formerly occupied 
by H. ATJA SONDJAJA, S.H as follows:

Due to the appeal court judgement is fixed law so that as long as the object execution has 
been handed over to the third party with good intention, it is not possible to recover as 
the execution just because the reason of the judgement is not fixed law yet. But still, it is 
necessary to make a loss law suit to the execution appalent first.

The solution is an attempt of issue diversion for the country responsibility that can not solve 
the issue made by itself and then put the debtor in other unwanted conditons, so that it will 
imply the law that the country uses its wrong power to colonize its people.

CONCLUSION

From the explanation above, apparantly that commercial court gives a wide impact and has 
a contradiction to the valid law procedure. Meanwhile, related to the explanation of issue 
discussion above it can be concluded as follows:
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1. Act Number 37 year 2004 on Bankruptcy and Postponement of Debt Payment Obligation 
does not give any protections to the third party in his position as a property ownership which 
is later declared as bankrupt assets.

2. Act Number 37 year 2004 on Bankruptcy and Postponement of Debt Payment Obligation 
does not give any limitations on how far the debtor debt guarantor is responsible for the 
bankrupt debtor debt.

3. Law attempt which revokes the Bankruptcy judgement does have any impacts on the debtor 
assets protection which has been auctioned through the auction mechanism.

SUGGESTIONS
From the explanation and the conclusion we have explained so some suggestions we can propose 
are:
1. It is needed to provide arrangement which gives justice to the third party who has no relation 

to the bankrupt debtor, whose properties are then seized for the debt payment to the creditor.
2. The limitation of personal guarantee/borgtocht guarantor responsibility needs to be regulated 

so when the bankrupt debtor does not have any properties to fulfill the debt payment so the 
guarantor has to be responsible for the certain amount.

3. Article 16 section (2) Act Number 37 year 2004 on Bankruptcy and Postponement of Debt 
Payment Obligation needs to be reviewed due to its contradiction to Article 28D section (2) 
UUD 1945, principles,  norms and valid procedure law 

PENDAHULUAN.

Dengan terbentuknya pengadilan niaga, maka praktek hukum kepailitan di Indonesia telah 
memasuki babak baru, akan tetapi, di lain pihak guruh-gemuruhnya kegiatan yang berkenaan 
dengan kepailitan tidak setiap harinya di pengadilan niaga tidaklah cukup ditopang oleh konsep-
konsep teori hukum yang jelas. Sehingga yang memberi kontribusi terhadap perkembangan 
hukum kepailitan dewasa ini bukan hanya perundang-undangan di bidang kepailitan, melainkan 
juga faktor kebiasaan dalam praktek dan yurisprudensi1.

Pembentukan Pengadilan Niaga di Indonesia didasarkan kepada UU No. 4 tahun 1998 jo 
Peraturan Pemerintah Pengganti Undang-Undang No. 1 tahun 1998. Menurut Undang-undang 
ini, hanya Pengadilan Niaga sebagai pemeriksa dan pemutus permohonan pailit, PKPU dan 
sengketa niaga lainnya yang akan ditetapkan dengan Peraturan Pemerintah, tetapi kemudian 
penetapan penyelesaian sengketa tentang Hak Atas Kekayaan Intelektual (HAKI) ditetapkan 
dengan Undang-Undang, yaitu Undang-Undang No. 14 tahun 2001 tentang Paten, Undang-
Undang No. 15 tahun 2001 tentang Merek, dan Undang-Undang No. 19 tahun 2002 tentang 
Hak Cipta. Hal ini dapat dipandang sebagai penyimpangan atau adanya inkonsistensi dengan 
Undang-Undang No. 4 tahun 1998 jo Perpu No. 1 tahun 1998.

Kenyataan yang tak dapat dipungkiri dalam sejarah kehadiran Pengadilan Niaga di Indonesia 
adalah tidak terlepas dari desakan lembaga donor yang memberikan pinjaman kepada Indonesia. 
Bila ditinjau dari pembentukannya, jelas bukan merupakan kehendak dan kebutuhan utama yang 
disadari oleh Pemerintah dan rakyat Indonesia, namun dengan keberadaannya tertuang harapan 
besar agar Indonesia dapat keluar dari krisis ekonomi secepatnya. Keberadaan Pengadilan 
Niaga bukanlah lembaga baru di Indonesia. Pada Penjelasan Pasal 10 Undang-Undang No. 14 

1 Fuady Munir Dr. S.H., M.H., LL.M, Hukum Pailit dalam Teori & Praktek Penerbit PT Citra Aditya Bakti 
Bandung 2014, Catatan Cover Penuntup. 
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tahun 1970 telah dinyatakan bahwa pada peradilan umum dapat diadakan pengkhususan berupa 
Pengadilan lalu lintas, Pengadilan anak-anak, Pengadilan Ekonomi, dan sebagainya dengan 
Undang-Undang.2

Dalam penerapannya sebagian besar materinya tidak sesuai lagi karena dengan perkembangan 
dan kebutuhan hukum masyarakat dan oleh karena itu telah diubah dengan Peraturan Pemerintah 
Pengganti  Undang-undang Nomor 1 Tahun 1998 tentang  Perubahan Atas Undang-Undang 
tentang Kepailitan, yang kemudian ditetapkan menjadi Undang-Undang berdasarkan Undang-
Undang Nomor 4 Tahun1998, namun perubahan tersebut belum juga memenuhi perkembangan 
dan kebutuhan hukum masyarakat, sehingga dibuatlah Undang-undang Nomor 37 Tahun 2004 
tentang Kepailitan dan Penundaan Kewajiban Pembayaran Utang.

Literatur yang ditulis oleh banyak kalangan tentang Kepailitan mencoba menyajikan tulisan 
tentang Kepailitan dan Pengadilan Niaga akan tetapi konsep-konsep dan teori hukum tidak jelas, 
bahkan lebih banyak uraiannya bersumber dari norma hukum tentang kepailitan dan pengalaman 
empiris tanpa menguraikan teori dan pendapat ahli yang dapat dijadikan rujukan dari segi filosofis 
maupun dari segi akademis.

Hambatan dan tantangan dalam praktik Pengadilan Niaga yang utama adalah mengenai sita 
umum terhadap harta debitor pailit. Peyitaan umum tersebut sering kali pula melibatkan harta 
pihak ketiga, dan persoalan lainnya adalah mengenai tanggung jawab penjamin utang, dan yang 
tidak kalah menariknya adalah persoalan upaya hukum terhadap putusan pailit.

Persoalan-persoalan sita umum terhadap harta pihak ketiga yang telah dinyatakan sebagai budel/ 
harta pailit yang menimbulkan sengketa lain yang disebut perlawanan terhadap sita umum 
tersebut sejatinya tidak dikenal dalam hukum acara dalam Pengadilan Niaga akan tetapi dikenal 
dalam hukum acara perdata umum.

Terhadap persoalan penjamin hutang debitor dan tanggung jawabnya terhadap debitur pailit, 
tidak ada takarannya, sehingga harta penjamin hutang debitur dapat disita meskipun harta 
tersebut merupakan pencampuran harta penjamin dengan pihak ketiga.

Prinsip hukum pailit ketika suatu putusan Pengadilan Niaga menyatakan seorang debitor berada 
dalam kondisi pailit maka sifatnya putusan tersebut adalah uit voerbaar bij voorraad, sehingga 
putusan kemudian tidak berdampak apapun pada pelaksanaan pemberesan utang oleh kurator 
terhadap harta pailit tersebut.

PERMASALAHAN.
Dari uraian tersebut di atas, maka yang menjadi persoalan tulisan ini adalah :
1. Bagaimana perlindungan hak pihak ketiga dalam kedudukannya dengan pemilikan suatu 

obyek yang kemudian ditetapkan sebagai budel pailit.
2. Bagaimana tanggungjawab pihak penjamin utang debitur terkait dengan kewajiban debitor 

ketika terjadi kondisi pailit.
3. Apa tindakan hukum yang tepat terhadap dikabulkannya upaya hukum putusan pailit dimana 

budel pailit telah dilakukan pemberesan oleh kurator.

LANDASAN TEORI 

Stufentheorie Hans Kelsen
Dari segi teori pembentukan peraturan perundang-undangan, dasar filososfis dan yuridis yang 

2 Eksistensi%20Pengadilan%20Niaga%20Di%20Indonesia%20_ %20TOPI%20HUKUM.html
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bersumber dari Undang-Undang Dasar 1945 berdasarkan teori jenjang hukum (Stufentheorie) 
yang dikemukakan oleh Hans Kelsen. Dalam teori tersebut Hans Kelsen berpendapat bahwa 
norma-norma hukum itu berjenjang-jenjang dan berlapis-lapis dalam suatu hierarki (tata 
susunan) dalam arti suatu norma yang lebih tinggi berlaku, bersumber dan berdasar pada norma 
yang lebih tinggi lagi, demikian seterusnya sampai pada suatu norma yang tidak dapat ditelusuri 
lebih lanjut dan bersifat hipotetis dan fiktif, yaitu Norma Dasar (Grundnorm). Norma Dasar 
merupakan norma tertinggi dalam suatu sistem norma tersebut tidak lagi dibentuk oleh suatu 
norma yang lebih tinggi lagi, tetapi Norma Dasar itu ditetapkan terlebih dahulu oleh masyarakat 
sebagai Norma Dasar yang merupakan gantungan bagi norma-norma yang berada di bawahnya, 
sehingga suatu Norma Dasar itu dikatakan pre-supposed.3

Undang-undang Kepailitan secara teori telah memenuhi syarat pembentukan undang-undang, 
akan tetapi adagium law in books and law in action sering memperlihatkan pertentangan dua 
kutub yang sulit untuk dipertemukan.

PEMBAHASAN MASALAH

1. Perlindungan hak pihak ketiga dalam kedudukannya dengan pemilikan suatu 
obyek yang kemudian ditetapkan sebagai budel pailit.
Praktik pemberesan harta / budel paiit oleh kurator terhadap putusan pailit sering kali 
menimbulkan sengketa baru dari pihak ketiga pemilik harta/ budel pailit disebabkan karena 
budel pailit tersebut bukan milik debitor pailit, karena telah beralih ke pihak ketiga, atau 
karena sejak semula bukan merupakan milik debitor pailit namun digunakan untuk suatu 
usaha debitor pailit dan atau bahkan budel pailit tersebut merupakan milik bersama dari 
debitor pailit dengan pihak ketiga yang tidak ada kaitannya dengan debitor pailit dan kreditor.

Persoalan empiris penegakan hukum di Pengadilan Niaga terhadap pemberesan budel pailit 
sering menimbulkan sengketa lain.

Berdasarkan Pasal 1 angka 1 Undang-Undang Nomor 37 tahun 2004 tentang Kepailitan dan 
Penundaan Kewajiban Pembayaran Utang disebutkan sebagai berikut :

Kepailitan adalah sita umum atas semua kekayaan Debitor Pailit yang pengurusan 
dan pemberesannya dilakukan oleh Kurator di bawah pengawasan Hakim Pengawas 
sebagaimana diatur dalamUndang- Undangini.

Redaksi Pasal 1 angka 1 tersebut secara limitatif ditentukan bahwa sita umum atas kekayaan 
Debitor Pailit, dimana sasaran penyitaan tersebut dilakukan terhadap kekayaan Debitor 
Pailit namun dalam pelaksanaannya kekayaan Debitor Pailit tersebut mempunyai makna 
yang luas yaitu meliputi harta debitor pailit baik harta tetap maupun harta bergerak, harta 
atas nama Debitor yang dijadikan jaminan utang maupun yang tidak, dan hal itu bahkan 
meliputi harta yang sudah ada maupun harta yang diperoleh setelah suatu perikatan dibuat.

Kadang kala kekayaan pihak ketiga yang bercampur dengan kekayaan Debitor Pailit tidak 
dibedakan oleh Kurator bahkan pihak kurator tidak mau tahu tentang hak pihak ketiga yang 
diperoleh dengan iktikad baik tidak pernah mendapat perlindungan hukum di Pengadilan 
Niaga.

Bagaimana teori tentang pertanggung jawaban sebagai dasar filosofis responsibiltas atas 
kesalahan dalam perkara perdata khususnya dalam perkara kepailitan tersebut.

3 Maria Farida Indrati Soeprapto, Ilmu Perundang-Undangan : Jenis, Fungsi, dan Materi Muatan, 
Kanisius, Yogyakarta, 2010, halaman 41.
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Mengenai tanggung jawab atas kesalahan mengenai prinsip hukum bahwa tiap perbuatan 
yang melanggar hukum dan membawa kerugian kepada orang lain, mewajibkan orang yang 
menimbulkan kerugian itu karena kesalahannya untuk mengganti kerugian tersebut.4

Dalam kamus hukum yaitu pertanggung jawaban tersebut dikenal 
liability dan responsibility. Liability merupakan istilah hukum yang luas yang menunjuk 
hampir semua karakter risiko atau tanggung jawab, yang pasti, yang bergantung atau yang 
mungkin meliputi semua karakter hak dan kewajiban secara aktual atau potensial seperti 
kerugian, ancaman, kejahatan, biaya atau kondisi yang menciptakan tugas untuk melaksanakan 
undang-undang. Responsibility berarti hal yang dapat dipertanggungjawabkan atas suatu 
kewajiban, dan termasuk putusan, ketrampilan, kemampuan dan kecakapan meliputi juga 
kewajiban bertanggung jawab atas undang-undang yang dilaksanakan. Dalam pengertian 
dan penggunaan praktis, istilah liability menunjuk pada pertanggungjawaban hukum, 
yaitu tanggung gugat akibat kesalahan yang dilakukan oleh subyek hukum, sedangkan 
istilah responsibility menunjuk pada pertanggungjawaban politik.5

Mengenai persoalan pertanggungjawaban pejabat menurut Kranenburg dan Vegtig ada dua 
teori yang melandasinya yaitu :
a. teori fautes personalles, yaitu teori yang menyatakan bahwa kerugian terhadap pihak 

ketiga dibebankan kepada pejabat yang karena tindakannya itu telah menimbulkan 
kerugian. Dalam teori ini beban tanggung jawab ditujukan pada manusia selaku pribadi

b. teori fautes de services, yaitu teori yang menyatakan bahwa kerugian terhadap pihak 
ketiga dibebankan pada instansi dari pejabat yang bersangkutan. Menurut teori ini 
tanggung jawab dibebankan kepada jabatan. Dalam penerapannya, kerugian yang 
timbul itu disesuaikan pula apakah kesalahan yang dilakukan itu merupakan kesalahan 
berat atau kesalahan ringan, dimana berat dan ringannya suatu kesalahan berimplikasi 
pada tanggung jawab yang harus ditanggung.6

Dari teori di atas,  tanggung jawab berbasis pada kesalahan sedangkan pihak ketiga yang 
berada di luar debitor dan kreditor tidak diminta pertanggungjawabannya atas kesalahan 
debitor.

Proses pemberesan harta pailit, kurator kadang kala melakukan investarisasi harta debitor 
dengan memasukan harta pihak ketiga sebagai budel pailit sehingga menimbulkan gugatan 
ke Pengadilan Niaga sebagaimana kasus yang terjadi di Pengadilan Niaga di Surabaya yang 
terdaftar dengan Nomor 06/Plw/Pailit/2015/PN Niaga Sby jo. Nomor 20/Pailit/2011/PN 
Niaga Sby, telah mengajukan gugatan perlawanan sebagai berikut: 

Kurator Telah Semena-Mena Dan Keliru Memasukan Unit Rumah Susun Milik Para Pelawan 
Yang Telah Diserahkan Debitor Pailit Kepada Para Pelawan Dan Telah Dikuasai Oleh Para 
Pelawan Lebih Dari 1 (Satu) Tahun Sebelum Adanya Putusan Pailit .

Bahwa berdasarkan teori tanggung jawab mutlak (strict liability) sering diidentikkan dengan 
prinsip tanggung jawab absolut (absolute liability) seyogianya harta pihak ketiga tidak boleh 
dilibatkan sebagai budel pailit.

Undang-undang Kepailitan tidak mengantispasi terjadinya kondisi seperti tersebut di atas 
sehingga kewenangan tersebut tidak diberikan kepada Hakim Niaga maupun Kurator untuk 
menyeleksi atau mengeluarkan dari budel pailit apabila terjadinya hal-hal di luar dugaan 
kreditor tentang harta/ budel pailit yang ternyata bukan milik pihak debitor tetapi milik 
pihak ketiga.

4 Pasal 1365 KUH Perdata.
5 Ridwan H.R., Hukum Administrasi Negara, Raja Grafindo Persada, Jakarta, 2006 hal 335-337          
6 Ibid  hal 365
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2.   Tanggungjawab pihak penjamin utang debitur terkait dengan kewajiban debitor 
ketika terjadi kondisi pailit
Kedudukan Penjamin tau dikenal dengan Personal Guarantee atau Borgtocht  bersama 
debitor dalam hal mengalami kondisi pailit dimulai dari perikatan awal antara Kreditor 
dengan Debitor dan Penjamin.

Personal guarantee atau yang disebut juga dengan jaminan pribadi terhadap pemenuhan 
kewajiban dalam suatu fasilitas kredit diberikan terhadap seseorang yang mengikatkan 
dirinya didalam suatu perjanjian kredit untuk turut serta menjaminkan harta-harta pribadinya 
sebagai pelunasan kredit bilamana terjadi suatu peristiwa gagal bayar.

Menurut Kartini Muljadi, peraturan kepailitan di dalam Undang-Undang Kepailitan adalah 
penjabaran dari Pasal 1131 Burgerlijk Wetboek dan Pasal 1132 Burgerlijk Wetboek. Hal ini 
dikarenakan :
a. Kepailitan hanya meliputi harta pailit dan bukan debitornya,
b. Debitor tetap pemilik kekayaannya dan merupakan pihak yang berhak atasnya, tetapi 

tidak lagi berhak menguasainya atau menggunakannya atau memindahkan haknya atau 
mengagunkannya,

c. Sitaan konservatoir secara umum meliputi seluruh harta pailit.7

Tanggung jawab penjamin berdasarkan Pasal  1820  KUHPerdata yang menyatakan  bahwa 
penanggungan  ialah suatu persetujuan dimana pihak ketiga demi kepentingan kreditor, 
mengikatkan diri untuk memenuhi perikatan debitor, bila debitor itu tidak memenuhi 
perikatannya.  Dalam pengurusan dan pemberesan harta pailit pada kasus kepailitan, 
jaminan  perorangan  cukup  berperan  sebagai  pihak yang  turut  bertanggung jawab  dalam  
pelunasan  utang-utang  debitor  kepada  kreditor.

 Personal Guarantee atau Borgtocht secara filosofis berkaitan dengan trusth untuk 
menimbulkan keyakinan   tentang   pengalaman   emprisi   kolega bisnis mengenai   apakah   
seseorang   bisa   dipercaya   atau   tidak   untuk diberikan pinjaman/pemberian kredit 
atau perbuatan hukum lainnya, namun dalam praktiknya Personal Guarantee atau Borgtocht 
memberikan jaminan penuh kepada Kreditor karena ada pihak lain yang akan membantu 
debitor apabila kemudian dia mengalami kondisi pailit;

Debitor yang tidak membayar hutangnya pada saat jatuh tempo maka pihak kreditor dapat 
menuntut eksekusi atas benda yang telah dijaminkan tersebut untuk melunasi hutangnya. 
Dalam jaminan perorangan atau borgtocht  ini jaminan yang diberikan oleh debitor bukan 
berupa benda melainkan berupa pernyataan oleh seorang pihak ketiga (penjamin/guarantor) 
yang tak mempunyai kepentingan apa-apa baik terhadap debitor maupun terhadap kreditor, 
bahwa debitor dapat dipercaya akan melaksanakan kewajiban yang diperjanjikan, dengan 
syarat bahwa apabila debitor tidak melaksanakan kewajibannya maka pihak ketiga itu 
bersedia untuk melaksanakan kewajiban debitor tersebut. (M. Yahya Harahap, 1982 : 315).

Dalam UU KPKPU, tidak mengatur tentang tentang Personal Guarantee atau Borgtocht 
tetapi merujuk pada Kitab Undang-Undang Hukum Perdata, sehingga perangkat hukum 
Kepailitan yang semula diharapkan dapat mengatur secara lengkap persoalan kepailitan 
ternyata dalam praktik masih menyisahkan persoalan lain.

Persoalan-persoalan lain yang berkaitan dengan Personal Guarantee atau Borgtocht adalah 
berapa tanggungjawab pihak penjamin dalam menangung utang seorang debitor apabila 
kemudian harta debitor tidak cukup untuk melunasi utangnya.

7 Kartini Muljadi, Actio Pauliana dan Pokok-Pokok tentang Pengadilan Niaga, dalam Rudhy A. Lontoh, et.al, 
Penyelesaian Utang Piutang Melalui Pailit atau Penundaan Kewajiban Pembayaran  Utang, Alumni, Bandung, 
2001, hlm. 300



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 744

Hal tersebut perlu diatur mengingat meskipun dalam perjanjian seorang penjamin telah 
mendatangani kesepakatan untuk menjamin utang debitor akan tetapi kemudian apabia 
harta debitor yang tersedia tidak cukup membayar atau sama sekali tidak tersedia untuk 
melunasi utangnya maka apakah penjamin harus menanggung semua utang debitor padahal 
dalam perjanjian tidak semua utang debitor harus dipikulnya.

Secara substansial, roh dari penegakan hukum kepalitan versi KUH Perdata dengan versi UU 
KPKPU berbeda, baik dari sejarah, latar belakang lahirnya kedua undang-undang tersebut 
maupun politik hukum yang melatar belakangi kedua produk hukum tersebut sangat berbeda.

3.  Apa tindakan hukum yang tepat terhadap dikabulkannya upaya hukum putusan 
pailit dimana budel pailit telah dilakukan pemberesan oleh kurator.
Dalam UU KPKPU terdapat dua hal penting yaitu Kepailitan dan Penundaan Kewajiban 
Pembayaran Utang (KPKPU) dimana keduanya mempunyai upaya hukum yang berbeda 
meskipun keduanya berada dalam satu payung hukumnya sama yaitu Undang-Udang Nomor 
37 tahu 2009 tentang Kepailitan dan Penundaan Kewajiban Pembayaran Utang.

Masalah Kepailitan diatur dalam Bab II sedangkan malasah Penundaan Kewajiban 
Pembayaran Utang diatur dalam Bab III.

Berdasarkan prinsip-prinsip hukum yang umum dan lazim dalam hukum kepailitan diberbagai 
system hukum, salah satunya adalah prinsip debt forgivesness yang mengandung arti bahwa 
kepailitan adalah tidak identik hanya sebagai pranata penistaan terhadap debitor saja atau 
hanya sebagai sarana tekanan (pressie middel), akan tetapi bisa bermakna sebaliknya, yakni 
merupakan sarana pranata hukum yang dapat digunakan sebagai alat untuk memperingan 
beban yang harus ditanggung oleh debitor karena sebagai akibat kesulitan keuangan sehingga 
tidak mampu melakukan pembayaran terhadap utang-utangnya sesuai dengan agreement 
semula dan bahkan sampai pada pengampunan atas utang-utangnya sehngga utang-utangnya 
tersebut menjadi hapus sama sekali.8

Undang-undang kepailitan mengatur upaya hukum terhadap putusan pailit sebagaimana 
tersebut pada Pasal 11 yaitu tentang upaya hukum kasasi dan Pasal 14 mengatur upaya 
hukum Peninjauan Kembali.

Upaya hukum sebagai tersebut di atas tidak membatasi Kurator untuk melaksanakan 
kewenangannya melaksanakan tugas pengurusan dan / atau pemberesan atas harta pailit 
sejak tanggal putusan pailit diucapkan meskipun terhadap putusan tersebut diajukan ksasi 
atau peninjauan kembali.9

Pasal 16 ayat (2) menentukan dalam hal putusan pernyataan pailit dibatalkan sebagai akibat 
adanya kasasi atau peninjauan kembali, segala perbuatan yang telah dilakukan olehKurator 
sebelum atau pada tanggal Kurator menerima pemberitahuan tentang putusan pembatalan 
sebagaimana dimaksud dalam Pasal 17tetapsah dan mengikat Debitor.

Hakikat upaya hukum adalah perlindungan hak, akan tetapi UU KPKPU sebagai satu bentuk 
aturan khusus (lex specialias) mengatur upaya hukum hanya bersifat formalistis belaka 
karena berdasarkan Pasal 16 ayat (2) UU KPKPU, upaya hukum tidak akan berdampak 
terhadap tindakan Kurator yang telah melakukan pemberesan harta pailit sebelum putusan 
Kasasi maupun Peninjauan Kembali diterimanya.

8 Shubhan Hadi M, Dr, SH, MH, CN Hukum Kepailitan, Prinsip, Norma dan Praktik di Pengadilan , Ediai 
Pertama cetakan ke-2, Penerbit Kencana Media Prenada Group, hal 43 

9 Pasal 16 UU PKPU.
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Prinsip hukumnya tersebut berbeda dengan prinsip umum yang diatur dalam Undang-
Undang Nomor Undang-Undang Nomor 14 Tahun 1985 tentang

Mahkamah Agung (Lembaran Negara Republik Indonesia Tahun 1985 Nomor 73, Tambahan 
Lembaran Negara Republik Indonesia Nomor 3316) sebagaimana telah diubah terakhir 
dengan Undang-Undang Nomor 3  Tahun 2009 tentang Perubahan Kedua Atas Undang-
Undang Nomor 14 Tahun 1985 tentang Mahkamah Agung (Lembaran Negara Republik 
Indonesia Tahun 2009  Nomor 3, Tambahan Lembaran Negara Republik Indonesia Nomor 
4958) dan Undang-Undang Nomor 49  TAHUN  2009 Tentang Perubahan Kedua Atas 
Undang-Undang Nomor 2 Tahun 1986 Tentang Peradilan Umum.

Menurut Pasal 30 UU No.14 Tahun 1985 ditentukan bahwa Mahkamah Agung dalam tingkat 
kasasi membatalkan putusan atau penetapan Pengadilan-pengadilan dari semua Lingkungan 
Peradilan karena :
a. tidak berwenang atau melampaui batas wewenang;
b. salah menerapkan atau melanggar hukum yang berlaku;
c. lalai memenuhi syarat-syarat yang diwajibkan oleh peraturan perundangundangan yang 

mengancam kelalaian itu dengan batalnya putusan yang bersangkutan.

Meskipun putusan Pernyataan Pailit dibatalkan pada tingkat Mahkamah Agung pada 
pemeriksaan kasasi dengan alasan sebagaimana tersebut di atas akan tetapi putusan tersebut 
tidak berdampak langsung terhadap pelaksanaan putusan pailit yang bersifat serta merta 
sesuai maksud Pasal 16 ayat (1) UU KPKPU karena berdasarkan Pasal 16 ayat (2) putusan 
Mahkamah Agung tidak bernilai apapun terhadap tindakan kurator yang telah melakukan 
tindakan pemberesan budel pailit berupa lelang.

Prinsip lex specialis dari UU KPKPU mengalami perubahan dan pendobrakan azas lex 
superior derogat legi inferiori  terhadap Pasal 28D ayat (1) UUD 1945 yang menentukan 
setiap orang berhak atas pengakuan, jaminan, perlindungan, dan kepastian hukum yang adil 
serta perlakuan yang sama dihadapan hukum. 

Ketika debitur pailit mengajukan permohonan Kasasi ke Mahkamah Agung dan berdasarkan 
Pasal 30 UU No.14 Tahun 1985, putusan Pailit dibatalkan maka seyogianya berdasarkan 
Pasal 28D ayat (1) UUD 1945, jaminan dan perlindungan hak atas budelnya harus dilindungi, 
namun dengan berlaku Pasal 16 ayat (1) UU KPKPU maka kekuatan berlaku norma tertinggi 
sebagai sumber segala sumber hukum di Indonesia mengalami pergeseran makna, azas dan 
teori hukum yang berlaku.

Mengenai perlindungan hukum atas budel pailit karena terdapat putusan Mahkamah Agung 
yang membatalkan putusan Pailit sebagai salah satu bentuk perlindungan hukum yang tidak 
berpihak kepada Debitor Pailit dapat kami contoh dalam kasus berikut ini;

Dalam sengketa CV.Tjipto (Dalam Pailit) dalam Perkara No.09/PKPU/2013/PN.NIAGA.
Sby tertanggal 24 Desember 2013 telah diputus pailit oleh Pengadilan Niaga pada Pengadilan 
Negeri Surabaya. Dengan amarnya :

MENGADILI:
1. Menyatakan termohon PKPU CV. Tjipto pailit dengan segala akibat hukumnya;
2. Mengangkat Saudara Sugianto,S.H., M.Hum Hakim Niaga Pengadilan Negeri Surabaya 

sebagai Hakim Pengawas;
3. Mengangkat Saudara PONTO TRI ANGGORO,S.H sebagai pengurus dan kurator 

yang terdaftar di Departemen Hukum dan Hak Asasi Manusia di bawah Nomor AHU.
AH.04.03-68 tanggal 2 Maret 2011 yang beralamat di Kantor Bintaro Busines Centre, 
Jalan R. C Veteran Nomor 1-1 Bintaro Jakarta Selatan;



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 746

4. Menyatakan biaya kepailitan dan imbal jasa bagi Kurator akan ditetapkan kemudian 
setelah proses kepailitan berakhir;

5. Membebankan biaya permohonan kepada pemohon sampai saat ini sebesar Rp. 
2.768.000, - (dua juta tujuh ratus enam puluh delapan ribu Rupiah).

Putusan Pailit No.09/PKPU/2013/PN.NIAGA.Sby tertanggal 24 Desember 2013 tersebut, 
Penggugat telah mengajukan permohonan pemeriksaan Peninjuan Kembali di Kepaniteraan 
Pengadilan Niaga pada Pengadilan Negeri Surabaya pada tanggal 22 Januari 2014. Dan 
dalam pemeriksaan Peninjauan Kembali, Mahkamah Agung RI telah menjatuhkan Putusan 
Register Perkara No.96 PK/Pdt.Sus-Pailit/2014 tertanggal 21 Januari 2015.

Meskipun permohonan pailit oleh Kreditor di tingkat Pengadilan Niaga pada Pengadilan 
Negeri Surabaya Nomor 09/PKPU/2013/PN.NIAGA.Sby tertanggal 24 Desember 
2013 yang semula dikabulkan oleh Majelis Hakim Pengadilan Niaga Surabaya dan 
pada Tingkat Peninjauan Kembali, oleh Mahkamah Agung telah membatalkan putusan 
Pengadilan Niaga Surabaya tersebut dan kemudin mengadili sendiri dengan menyatakan 
tidak dapat diterima permohonan PKPU yang kemudian dijatuhkan Pailit oleh pemohon 
PKPU Achmad Shodiq tersebut, namun tidak seketika perkara kembali dalam kondisi/ 
keadaan semula karena berdasarkan Pasl 16 ayat (2) UU PKPKU menentukan, dalamhal 
putusanpernyataanpailit dibatalkansebagai akibatadanyakasasi ataupeninjauankembali, 
segalaperbuatanyangtelahdilakukan olehKurator sebelumataupadatanggal Kurator 
menerima pemberitahuantentangputusanpembatalansebagaimana dimaksuddalam Pasal 
17tetapsah dan mengikatDebitor.

Putusan yang menyatakan tidak dapat diterima permohonan PKPU yang kemudian dijatuhkan 
Pailit oleh pemohon PKPU seyogianya berdampak pada perkara tersebut seolah-olah tidak 
pernah terjadi sengketa, namun prinsip umum hukum acara dimaksud tidak berlaku terhadap 
Pasal 16 ayat (2) PKPU.

Pihak “debitor pailit” yang telah memenangkan perkara di Tingkat Mahkamah Agung telah 
mencoba melakukan upaya hukum memulihkan hak-haknya atas harta yang telah terlanjur 
dilelang oleh Kurator melalui juru lelang dengan terlebih dulu dinilai oleh penilai public, 
dengan cara melakukan gugatan yang baru ke Pengadilan Niaga dengan kualifikasi gugatan 
lain-lain namun dalam perkembangannya gugatan tersebut kandas, upaya hukum untuk 
mengembalikan keadaan hukum atas status obyek yang terlanjur dilelang adalah merupakan 
upaya yang sia-sia.

Bahkan lebih kontradiksi lagi yaitu bahwa negara membuat masyarkat pencari keadilan 
tidak pernah menemukan keadilan dalam perkara kepailitan, karena meskipun debitor telah 
memenangkan perkara pada tingkat kasasi akan tetapi ia tetap saja pailit.

Solusi yang diberikan diberikan oleh Ketua Muda Perdata Mahkamah Agung R.I yang pada 
saat itu dijabat oleh H. ATJA SONDJAJA, S.H sebagai berikut : 

Oleh karena putusan kasasi telah berkekuatan hukum tetap maka sepanjang obyek 
eksekusi telah berpindah tangan kepada pihak ketiga yang beriktikad baik, sudah tidak 
mungkin lagi dilakukan pemulihan seperti halnya dalam eksekusi serta merta sebab 
putusan tersebut belum berkekuatan hukum tetap, tetapi haruslah dilakukan gugatan 
ganti rugi terhadap penggugat (pemohon eksekusi) dahulu.

Solusi tersebut merupakan upaya pengalihan persoalan atas tanggung jawab negara yang 
tidak dapat memecahkan persoalan yang dibuatnya sendiri bahkan kemudian memasukan 
debitor dalam kondisi lain yang tidak pernah diinginkan, sehingga hal itu berimplikasi 
hukum bahwa negara menggunakan kekuasaan yang salah untuk menjajah rakyatnya sendiri.
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KESIMPULAN.

Dari uraian di atas ternyata bahwa Pengadilan Niaga memberikan dampak yang luas dan 
bertentangan dengan hukum acara yang berlaku. Sedangkan mengenai uraian pembahasan 
masalah di atas dapat disimpulkan sebagai berikut :
1. Undang-Undang Nomor 37 Tahun 2004 tentang Kepailitan dan Penundaan Kewajiban Pembayaran 

Utang, tidak memberikan perlindungan terhadap pihak ketiga dalam kedudukannya dengan 
pemilikan suatu obyek yang kemudian ditetapkan sebagai budel pailit

2. Undang-Undang Nomor 37 Tahun 2004 tentang Kepailitan dan Penundaan Kewajiban 
Pembayaran Utang tidak memberikan batasan tentang sampai sejauh mana penjamin utang 
debitur bertanggung jawab atas utang-utang debitor pailit tersebut.

3. Terhadap upaya hukum yang membatalkan Putusan Pailit tidak berdampak apapun terhadap 
perlindungan aset  Debitor yang sudah terlanjur di jual melalui mekanisme lelang.

SARAN 

Dari uraian di atas dan kesimpulan yang telah kami utarakan maka saran yang dapat kami 
usulkan adalah :
1. Perlu adanya pengaturan yang lebih memberikan keadilan kepada pihak ketiga yang tidak 

ada kaitannya dengan Debitor Pailit namun kemudian hartanya disita untuk pelunasan utang 
kepada kreditor.

2. Tanggung Jawab Penjamin personal guarantee / borgtocht perlu diatur batasannya sehingga 
ketika debitor pailit tidak memiliki harta yang cukup untuk membayar utang maka penjamin 
harus bertanggung jawab sampai nilai tertentu saja.

3. Pasal 16 ayat (2) Undang-Undang Nomor 37 Tahun 2004 tentang Kepailitan dan Penundaan 
Kewajiban Pembayaran Utang perlu ditinjau kembali karena bertentangan dengan Pasal 
28D ayat (2) UUD 1945, azas, norma dan hukum acara yang berlaku.
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HARMONISATION BETWEEN THE ELECTION SYSTEM OF 
GOVERNORS, REGENTS, OR MAYORS WITH JUDICIAL 
ADMINISTRATIVE SYSTEM IN RESOLVING THE DISPUTE OF 
DETERMINING THE CANDIDATES’ PAIRS

Erman I. Rahim
erman@ung.ac.id
Law Faculty, University of Sebelas Maret Surakarta

Local direct election of governor, regent or mayor has been implemented since 2005. Ahead 
of local elections, the legislation about the election of governor, regent or mayor regulated in 
Law No. 32 of 2004 on Regional Government, as amended by Act No. 12 of 2008 and 2016 
have made changes for the second time the Law of the Republic of Indonesia No. 10 of 2016 
About the Second Amendment of Law No. 1 of 2015 on the establishment of a government 
regulation in lieu of law No. 1 of 2014 on the election of the governor, regents, and mayors 
into law, is always changing and it tends to be disharmonious with other legislation. Thus, it 
causes many problems, both in terms of understanding the framework of law, the readiness of 
the comissions, the readiness of political parties and the community readiness. Many people 
believe that the local elections have the potential to lead the community in conflict. Sources of 
potential conflicts associated with two things,the first is derived from the characteristics of local 
politics and the behavior of the average elite or voters who have not yet conducive to hold direct 
elections. Second the next source of conflict is the weakness of some provisions contained in the 
legislation on Local Election.

In the practice of holding the local elections, prior to the ballot is always preceded by the 
elections stages, namely voter registration stage, the stage of candidate registration , stage of the 
campaign, and so forth. At these stages the organizers of the election or the Local General Election 
Commission (KPUD) publishes decisions that stands ad the decision of State administration, 
with benchmark of concrete, individual and final. The decision issued by the organizers of these 
elections often lead to disputes and even resulted in a lawsuit by the election participants. The 
Judicial Administration law No. 5 of 1986, as already been modified twice with Law No. 9 of 
2004 and Law No. 51 of 2009, written that the completion on administrative dispute procedures 
take much time in obtaining the permanent legal force, even the release of the decision remains 
unpredictable. Thus, the uncertainty of law decision is impacting the implementation of election 
stages on Local Election. In conclusion, there is disharmony between the Local Elections System 
and Judcial Administrative System. The efforts to harmonize the substance of the legislation 
include accelerating the settlement of administrative disputes by shortening the deadline to sue in 
the Administrative Court as well as maximizing the verdict delay in Law Administrative Courts.
Keyword: Harmonisation , system election , judicial administration , disputes and candidate pairs

A. PREFACE
The general election is a medium for people to declare its sovereignty. According to Mustafa 
Lutfi, (2010: 115) Understanding the sovereignty of the people means that the highest 
authority in a country is the people, also it is the people who determine the pattern and 
manner of government to be held. It gets along with the implementation of the general 
election and the election of Governor, regent or mayor who is the embodiment of the people’s 
sovereignty principle.
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Mandate of the Law of 1945 Article 18, paragraph 4 that “Governors, Regents and 
Mayors are the heads government of provincial, district and municipal which are elected 
democratically”, meaning it becomes the platform of the Indonesian people to fight 
the elections of governor, regent or mayor to elect directly. The direct elections of governor, 
regent or mayor technically began in 2005 after the enactment of Law No. 32 of 2004 on 
Regional Government.

In practice each ahead of the local elections, legislation on the electoral system is always 
changing and it tends to be in disharmony with other legislation. Thus it results to many 
problems, both in terms of understanding the framework of the rule of law, the readiness of 
the providers, the readiness of political parties, and the readiness of society.

The election juridical basis of governor, regent or mayor is in Law No. 32 of 2004 on 
Regional Government, as amended by Law No. 12 of 2008 and 2016 and have made changes 
for the second time in Law of the Republic of Indonesia No. 10 of 2016 About the Second 
Amendment of the law No. 1 of 2015 on the establishment of a government regulation in 
lieu of law No. 1 of 2014 on the election of the governor, regents, and mayors to be a law.

In practice of the elections election, one that caused disputes between participants of the 
election or pair of candidates with the organizers of the election is at the stage of nomination 
which resulted in the establishment of the pairs of candidates by the General Election 
Commission in provice, district or city as decision clerical state, with benchmarks concrete, 
individual and final. These decisions are often sued by candidates who feel disadvantaged 
by the election commission.

According to Philip M. Hadjon (Irvan Mawardi, 2014: 159), the basis of dispute over the 
judicial administration is the decision of the judicial administration, as a logical consequence 
of a dispute over the judicial administrative decisions or statutes (beschikking). In the context 
of article 61 paragraph 4 law No. 32 of 2004 on Regional Government, it can be understood 
that the inclusion of the phrase “final and binding” toward the decisions or decrees issued by 
the organizer of the election showed that the administrative law enforcement in the process 
of such determination will not run optimally due to the absence of the testing process to 
administration product issued by the organizers of the official administrative election. .

While the law procedural of the Judicial Administrative Court as in Article 1, paragraph 9 
and 10 of Law No. 5 of 1986, as amended by Law No. 9 of 2004 and Law No. 51 of 2009 
on the second amendment to Law No. 5 of 1986, gives opportunity for the public or private 
law legal entities for disputing or test any administrative official decision that harm the 
State or private legal entities. In this case this is included any of the decisions regarding the 
determination of the election organizers of pairs of candidates in the election of Governors, 
regent or mayor. But in fact, article 61 paragraph 4 of Law No. 32 of 2004 on Regional 
Government does not regulate the administration of test conditions to the decision of the 
organizers of the election to the Judicial Administrative Court.

From the description of the dispute settlement of the election of Governor, regent or mayor, 
actually there are inaccuracies in the construction of the legislation governing the settlement 
of election disputes that affect to legal uncertainty, confusion of the election organizers, as 
well as violations of constitutionality rights of the pairs of candidates or selected candidates 
of the election of the governor, regent or mayor.

When examining these issues, it can be concluded that there is disharmony between the 
election systems with the system of Administrative Courts, it philosophically reflects that 
these two systems are not qualified to fulfill the Principle of Legality, as been mentioned 
by Lon L. Fuller (1971: 39 -91) which is: (i) a regulation should not contain contradictive 
regulations one another; (ii) there shoul be a suitability between the regulations and the 
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implementation. The second reality is that the both system are contradictive when viewed 
from the principles contained therein. So that, there is incompatibility between its concept 
and purpose in governing these two systems as they are implemented in the field in the 
Election of Governor, regent or mayor.

B. RESEARCH PROBLEMS
How to harmonize the Election System of Governors, regents or mayors with Judicial 
Administrative System in resolving the administrative disputes on determinating the pairs 
of candidates in the election of Governors, regents or mayors?

C. DISCUSSION
1. The administrative dispute on the election of governors, regents or mayors

Disputes occur because of a conflict of interest. Therefore, along with the developments 
of society, appears law that seeks to minimize the various conflicts of interest in the 
community. Several centuries ago, a philosopher named Cicero said, “Ubi Societas 
Ibi Ius” means, where there is a community of society there is law. This statement is 
precisely because of the existence of the law is functioning as a rule or norm in the 
society. According Soerjono Soekanto (1986: 9) rule or norm is standards concerning 
the approriate behavior . The rule is useful to align the interests of each member of 
society. So that in society there will be no conflict of interest between members of one 
society to another.

Subsequently According to Van Kan (1982: 7-17) human interests could collide if not 
controlled by a rule, so there are rules consisted, such as the religious rules, rules of 
decency and the rules of politeness. Those are the efforts to harmonize those interests. 
However, the three rules above turned out to have drawbacks, such as:
a. The rules of religion, morality and the rules of politeness are not enough to protect 

the interests of of human in society because these rules do not have any strict 
sanctions and enforceable.

b. Rule of religion, morality and the rules of politeness have not set the overall interests 
of human beings as human interest in the sector of, forestry, marine, air and others.

Therefore, it takes one more rule that can answer the above two drawbacks. The rule is a 
rule of law. The rule of law has the nature of coercive means if someone is violating the 
interests of other people, then he will be forced by law to indemnify or even deprived of 
their liberty by putting in jail in order to protect the interest of others .

Law is needed to regulate the order and rhythm of social life, which consists of a wide 
range of these interests. By its nature to force, the law may penalize parties who are 
trying not comply with the applied laws and regulations. According to Nandang Alam 
“Dispute of local elections” can be interpreted as a conflict of interest that occurs 
between candidates of head region with one another in elections event.

The discussion about the disputes arising in the election of the governor, regent 
or mayor, in Law No. 32 of 2004 and Law No. 12 of 2008 used the term disputes, 
rather than conflict. According to Indonesian dictionary published by the ministry of 
national education, the dispute is something that causes differences of opinion,. While 
the conflict is strife, discord, disagreement. Richard L. Abel (Lawrence Fiedmen 2001: 
37) defines a dispute as a public statement regarding the demands that are not aligned 
against anything valued.
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Another definition proposed by Nader and Todd (Valerina Kriekhoff, 2001: 74) dispute 
is “a state in which the conflict is declared in advance by the parties involved.” Then 
they put the terms of preconflict and conflict. Preconflcit is a state where underlying the 
dissatisfaction of a person. While conflicts are circumstances where the parties realize 
or know the dissatisfaction.”

But in the context of non-legal studies, political experts or sociologists often use the 
term conflict of election of Governor, regent or mayor. In this study, the term used is 
the dispute in election of Governor, regent or mayor. Because juridically, maker of 
Law uses the term “dispute”. In election of governor, regent or mayor as a political 
event that has a potential and likely to cause dispute in politic and social interests. The 
dispute of interest between a person with another person or a group with other groups 
can not be avoided in social life. So that it is necessary for norms and laws in making 
the arrangement of the various interests, considering the difference in interest is often 
the initial trigger of conflict or dispute itself.

Article 66 Paragraph 4 letter C of Law No. 32 of 2004 on local government, explained 
that the Supervisory Committee has the duty and authority to: resolve disputes arising in 
the implementation of the election of local head and deputy of local head. Furthermore, 
the Act No. 12 of 2008 Article 236 c mention that, handling disputes vote count results 
of the local head and deputy local head by the Supreme Court, transferred to the 
Constitutional Court no longer than 18 (eighteen) months since this Law was enacted, 
While in article 69 paragraph (1) letter f Law No. 22 of 2007, states that, the secretary of 
the Election Commission, in the province, district or city, has a function to facilitate the 
resolution of problems and disputes of the election of local head and deputy head of the 
district / city. Based on those three laws, none of which regulate conceptually discuss 
about the dispute over the election of Governor, regent or mayor. So that, until now 
there is no provision of the legislation governing the definition of the disputed election.

with the provisions of Law No. 32 of 2004 on Regional Government, which regulates 
the implementation of the election, particularly article 61 paragraph 4 of “the 
determination and announcement pair of candidates as referred to in paragraph (3) shall 
be final and binding” This indicates the existence of discrepancies with the law event 
in Administrative Courts, which became the object the dispute is the determination or 
decision (beschikking) issued by  administrative official  that detriment a person or 
institution of civil law.

Law No. 51 of 2009 on the second amendment to Law No. 5 of 1986 concerning the 
State Administrative Court in article 1, paragraph 9 and 10, includes:

Paragraph 9; An administrative decision is a determination in writing issued by the 
agency or administrative official , which contain measures administrative law by 
the legislation in force, which is a concrete, individual and final, which give rise to 
legal consequences for the person or private legal entities.

Paragraph 10; Dispute administrative is a dispute arising in the field of administration 
between people or civil legal entity by entity or administrative official , both in 
national and the region, as a result of the issuance of the decision clerical , including 
the dispute over staffing based on the legislation in force ,

Based on the conception, it can be found that the initial source of their dispute in judicial 
administrative court is a decree issued by the judicial Administrative official. In the 
absence of a decree issued by the judicial administrative official, it is impossible to have 
judicial administrative dispute.
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2. Harmonazing the election system of governors, regents, or mayors with judicial 
administrative system in resolving the dispute of determining the candidates’ pairs.

a. The improvement substance in Legislation Provisions

According to Friedman (1984: 6) about the legal system, explaining that one of the 
pillars of the establishment of the legal system is the substance of legislation that is 
good and integrative. In the context of improvement of the system of administrative 
law enforcement in Governor, regent or mayor, in particular the establishment 
of dispute settlement candidate, then what is needed is improvement of the 
substance of the legislation. the revised legislation is governing the procedural 
law in administrative court, legislation that governing the election and the election 
organizer, in this case the Law No. 32 of 2004 junto Law No. 12 of 2008 concerning 
the election, as well as Law No. 22 of 2007 as amended by Law No. 15 of 2011 
concerning the election organizer.

Synchronization in the legislation is also related to the judicial authority of 
administrative court in examining the administration disputes that arise in election 
of Governor, regent or mayor. Although in fact the candidate pairs pricing decision 
issued by the Election Commission, in rpovince, district or city sued by candidates 
or parties who feel aggrieved by the publication of this decision to the judicial 
administrative cour, then the legal action is based on the principle of lex generalis 
alone. The logical consequence from settling the lex generalist in resolving the 
dispute in the process of determination of the pairs of candidates by the Election 
Commission in province, district or in administrative court. so that, the proceedings 
in the dispute is solved with lex generalis following the law procedural of 
Administrative Courts.

Based on the Supreme Court Circular No. 7 of 2010 which essentially distinguishes 
dispute the local elections in two types, namely an administrative nature under the 
authority of Administrative Courts, while the election result is not the authority of 
Administrative Courts. Thus the scope of authority of the Administrative Court 
against administrative disputes relating to elections the election of Governor, regent 
or mayor essentially covers only administrative processes in the implementation 
stage of the election.

Nevertheless, it is needed to keep in mind that the process of settlement of disputes 
between the participants and the organizers that are taking place in the realm of 
Administrative Courts, does not stop or delay the election stages of Governor, 
regent or mayor who has been assigned by the Election Commission in province, 
district or city. Dispute resolution process and stages of the election of Governor, 
regent or mayor, both need to go hand in hand without disturbing each other. This 
condition eventually will potentially be profanity in the stages  of the election of 
Governor, regent or mayor.

the Improvements of provisions of the legislation related to violations and disputed 
provision in the election of Governor, regent or mayor as well as the authority 
associated with the Administrative Court in resolving disputes in determining pairs 
of candidates in the the election of Governor, regent or mayor. Some indicators that 
have been the problem to be improvements in the legislation are:
1) The period of lawsuit

There is a difference in the system of the local elections during the 1980s 
that before the reform of the system today, resulting in some substances of 
Law No. 5 of 1986 are no longer relevant in resolving administrative disputes  
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in election. One substance that is anticipated in that Law is a matter time of  
resolving the dispute of the election. In the context of the implementation of ius 
constitutum, the time limit to sue based on  Law No. 5 of 1986 should be revised 
in order to adapt to the activities of government that are temporal incidental, 
such as general election or local election. This means that the limit for suing 
in government activities that are temporal, the regulation need to be shorter. so 
that the law procedure of the Administrative Court does not conflict with the 
statutory provisions in the election og governor, regent or mayor. With this, the 
solution can be found between the stages of election which has been assigned 
by the Election Comission, with the lawsuit to the adminstrative court that are 
appearing anytime during time period given in the appropriate conditions.

Systematic and conceptual effort is required to position the proportional deadline 
rule in  the election of Governor, regent or mayor. Therefore the deadline set 
in legislation Article 55 in administrative court must be interpreted legally 
applicable at the level of judicial procedural law in general administration. 
But when such provisions dealing with cases such as the case of the disputed 
election of the governor, regent or mayor in which stages of the electoral require 
fast completion process, then the time limit provision in the legislation in 
administrative court shall be determined in particular in the dispute of election

2) The delay of the enforcement mechanism (Schoorsing). One of the parts that 
need the synchronization settings between the Administrative Law and the Law 
on the election is in terms of delay the execution in the stages  of the election 
due to administrative disputes. In anticipation of long process of settlement 
of litigation in the Administrative, particularly in the settlement of disputes in 
determining the candidate pairs election.

b. Refunctionalizing The Law Enforcement Institutions of Local Election.

According to Lawrence Fiedman, (1984: 6) law enforcement is a part of the 
structure that is important in the formation of the legal system. Based on Law No. 
32 of 2004 junto Law No. 12 of 2008 on local government that also poses the 
implementation of the the election of Governor, regent or mayor,  that elements 
are the Election Commission in the province, district or city, Elections supervisory 
committee, Police, prosecutors, courts and the constitutional court. In this context, 
recreation of the election law enforcement elements, is to restore both the functions 
of administrative law enforcement that has the responsibility as the law enforcement 
in the process of local elections:
1) Executorial authority towards administrative offences.

The General Election Commission is not only as providers of provisions of 
the legislation that implement the electoral process, but also serves as law 
enforcement. As arranged in article 9 paragraph 3 letter n and o junto Article 10 
paragraph 3 letter l and m Law No. 15 of 2011 on organizing general elections, 
duties and authorities of The General Election Commissionare are to follow 
up immediately the recommendation from Elections supervisory committee on 
the findings and reports of alleged election violations.

In the context of restructuring, the authority to execute the report of 
administrative violation from Elections supervisory committee needs to be 
streamlined and functioned well. Effectiveness in this case is the legal certainty 
of the alleged violation of Administrative reported by prospective partner to the 
The General Election Commission by the Elections supervisory committee. All 
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this time, the potential dispute determining the candidate pair has actually been 
detected since the start of registration, verification of candidate pairs and other 
phases, for example, the falsification of certificates and other documents.

But in fact, although the Election Supervisory Committee had reported the 
alleged violations in the verification process, in general, The General Election 
Commission in the province, district or city did not follow up and execute the 
report alleged. As a result, the issues of administrative violations are the reason 
and legal facts in the dispute over determining the pairs of candidates in the 
Administrative.

Efforts to streamline the execution of a report from the Electoral Supervisory 
Committee towards the violations of Administrative, aims to minimize the 
potential legal dispute continues in court, as well as providing legal certainty 
and justice elections (electoral justice) for those who feel aggrieved. Therefore, 
a report on administrative violations can be addressed and resolved quickly. 
then it is the time for the authority of the completion and the follow-up of 
administrative violation reports are handled and executed by the Elections 
Supervisory Committee.Administrative violations that became the object of 
Elections Supervisory Committee authority in this case is any administrative 
act performed by the participants of the election as well aa the organizer of 
the election. While the administrative dispute is a dispute between participants 
of the election and the election organizers as a result of the issuance of The 
General Election Commission’s decision in the province, district or city.

2) The Election Supervisory Committee as Institutions of Administrative Appeals.

One of the problems of the Elections Supervisory Committee that does not 
change even though there has been a change in the Law, is the inability to 
follow up the violations reported by the public. It seems that the Elections 
Supervisory Committee has no strong power to execute the reports of violations. 
This condition is caused by several factors:First, the Elections Supervisory 
Committee has always argued that one of his tasks is to continue the findings 
and reports that can not be resolved to the relevant authorities; second, the lack 
of coordination with the relevant authorities in resolving violations.

The weakness in direct execution by the Elections Supervisory Committee can 
be seen in Law Number 22 of 2007 concerning that election organizers that set 
about the task and authority of the Elections Supervisory Committee, including;
Article 73 letters;
b. receiving reports of alleged violations of laws and regulations regarding 

the implementation of the election;
c. submit findings and reports to the The General Election Commission for 

further action; and
d. forward the findings and reports that are not under its authority to the 

relevant authorities

This provision indicates that the Elections Supervisory Committee in fact just 
collecting reports of violations that occur in all stages of the elections. Outside 
the context of the implementation of the the election of Governor, regent or 
mayor, Elections Supervisory Committee have the authority to address and 
resolve electoral disputes as contained in Law No. 8 of 2012 on General 
Elections for members of DPR, DPD and DPRD in article 269 paragraph (1) 
set; submission a lawsuit over disputed election administration as referred to in 
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Article 268 to the High Court administration made after the entire administrative 
effort on the Election Supervisory Committee, as in Article 259 paragraph (2) 
have been used.

Construction positions, duties and authority of the Elections Supervisory 
Committee in Law on elections have not been set. All this time, only the 
Elections Supervisory Committee stated the acceptance or rejection of the 
decision of The General Election Commission in the province, district or city, 
about the determination of the candidate pairs. But without preceded by the 
act or the supervision process of the issuance decision in The General Election 
Commission, in province, district or city.

Enabling the Elections Supervisory Committee in resolving the dispute in 
determining the candidate pairs is when the Elections Supervisory Committee 
beforehand handles the complaints or reports from candidates who harmed on 
the publication of the Decree by the Election Commission. If the candidates who 
submitted disputes to the Elections Supervisory Committee is not satisfied with 
the inspection process and the Electoral Supervisory Committee’s decision, 
then they may be appealed to the Administrative Court. This scheme puts the 
Elections Supervisory Committee as an administrative appeal (Administrative 
Beroef). Administrative Appeal happened if the dispute settlement system 
is carried out by other agencies of administrative official administration that 
issued the decision.

D. CLOSING

Conlusion

1. The substance of legislation on the election of Governor, regent or mayor has not 
arranged a comprehensive definition of disputes and violations adminisnistrasi. So that the 
administrative dispute settlement as the disputes in determining the candidates pairs has not 
been well systemized in integrative law enforcement.

2. One of the most important elements in creating a fair election of Governor, regent or mayor is 
by settling the administrative dispute of determining the candidate pairs quickly, accountable 
and enforceable definite. Such efforts can be done by harmonizing between election systems 
of Governor, regent or mayor and Judicial administrative system, especially in terms of the 
time limit given by the claimant and the mechanism for the implementation of its decision.
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THE LEGAL STUDY OF PANCASILA ECONOMIC SYSTEM BASED 
ON THE PEOPLE-ORIENTED CONCEPT

J. JOPIE GILALO

ABSTRACT

The economic system as the rule of a State in using of natural and human resources were used to 
get the need for sustainable live. The economic system of a State is influenced by the prevailing 
politics in the State, thus forming the economic system. Indonesian economic system which 
was formed by togetherness-concept and the kinship principle are form of the people-oriented 
concept which based on ‘Pancasila’ as the ideology. The economic system which contained in 
the Constitution 1945 both before and after the amendment, wanted to the economic democracy 
as an economic system in Indonesia. But in its way, the implementations of the economic system 
were many deviations from the provisions which regulated in the Indonesian constitution (Article 
33 of Constitution1945) of the applicable economic regulations.

The purpose of this paper is tried to examine judicially by seeing if the ‘Pancasila’ economic 
system is based on the togetherness-concept and the kinship principle in the implementation 
of economic regulation which has been appropriate and pro-democracy, as mandated in the 
Indonesian constitution.

The economic policies which set out in the legislation form, it has been yet to give a sense of 
justice to Indonesian, and even tends to a form an economic system which does not appropriate 
with the expectations of the forming countries (founding fathers). It’s proven of some regulations 
which canceled by the Constitutional Court of Indonesia and it was not based on the economy 
democratic which provides welfare and prosperity for the Indonesian itself.
Keywords: Legal, Pancasila Economic Systems, Democracy.

I. PREFACE
A. Background

The economic system is a set in order to regulate between the human activities with the 
resources which exist in the economic institutional combination with the aim to achieve 
the sustainable human needs, and it was arranged in the relationship mechanism; laws 
and economic regulations; as well as the other rules and norms (written or unwritten); 
chosen or accepted or determined by the communities where their life taken place.1

Meanwhile, according to Griffin and Ronald Elbert,2that: “The economic system is a 
system used by a country to allocate its resources to both individuals and organizations 
in that country”. Further, they said the fundamental difference among one and another 
economic system is how the system was set up the production factor.3

1  Dumairy, Perekonomian Indonesia, Erlangga, Jakarta, 1996, p. 30.
2 Excerpted from the book: Candra Irawan, Dasar-Dasar Pemikiran Hukum Ekonomi Indonesia, CV. Mandar 

Maju, Bandung, 2013, p. 35.
3 Ibid.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 759

The economic system which implemented in the various countries in the world was in 
accordance with its State politics run. There are four (4) economic systems known in 
the world, they are: (1) Market Economic System; (2) Planned Economic System; (3) 
Mixed Economic System; and (4) Islamic Economic System.4

Since 1945 until 1990, there were applied 2 (two) economic systems which affects the 
State economic order in the world. One side it was based on the planned economic 
system where the State controls all the economic activities. On the other hand is a form 
of mixed economic system between mastery of economic activities which nominated by 
the market for the goods production which determined by its government.5

The planned economic system’s form,6is a form of the production and investment 
system, they are realized and planned by the government by moving the government-
owned enterprises (Indonesian: BUMN), cooperatives, and private companies were 
directed by the government. This economic form is widely implemented in the sensible 
communist countries.

Meanwhile, in the Mixed Economic System is more emphasis on the market for the goods 
production to meet the needs of the country and its citizen. The economic form is more 
used by a government form which is sensible liberal democracy (liberal democracy).7As 
a form of mixed system is among the market economic system (capitalist) and planned 
systems (socialist), now this system form does not implement in many countries in 
one hundred percent (100%), except North Korea.8Even the United States is known 
as a free country, its government enacts the rules which restrict of mastery economic 
activities in the economic policy, for example, restrictions for businesses to sell the 
certain items for minors and control the advertisements (advertising) that affect to the 
community. Countries which have the planned economic system, such as the Eastern 
Bloc countries have made of many changes the government companies into the private 
sector (privatization),9even Lester C. Thurrow, stated:

“The earthquake that ended communism sent 1.9 billion people tumbling into the 
capitalistic world”.10

In Indonesia, if you read Chapter XIV Article 33 of the Constitution 1945 of the national 
economy and social welfare, and its development after the Reformation had to add 
the normative things in an explanation that put into articles which states the national 
economy (Indonesia) which organized based on the economic democracy principles.11

With this concept, it was intended that the Indonesian economic organization is based 
on the social economy.12Translated from the provisions of the Indonesian economy 
(Article 33 of the Constitution1945, there was a difference between the mixed 
systems as described above, where an Indonesia mixed economic system is more tend 
to the planned economic system for the State’s role is big enough in regulating the 

4 Ibid., p. 35-44.
5 Timothy Besley, The Political Economy of Good Goverment, Oxford University Press, New York, 2006, p. 4.
6 Candra Irawan, Loc.cit., p. 39.
7 Timothy Besley, Loc.cit.
8 Tulus T.H. Tambunan, Perekonomian Indonesia, Kajian Teoritis dan Analisis Empiris, Ghalia Indonesia, Bogor, 

2014, p. 4.
9 Candra Irawan, Loc.cit., p. 41.
10 Lester C. Thurrow, The Future of Capitalism, William Morrow and Company, Inc., New York, 1996, p. 43.
11 A.M. Fatwa, Potret Konstitusi Pasca Amandemen UUD 1945, Buku Kompas, Jakarta, 2009,       p.  2.
12 Tulus T.H. Tambunan, Op.cit.,p. 9.
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economy.13The Indonesia’s economic system which appropriate with the political and 
ideology is the Pancasila economic system.

This is in accordance with the Decree of the People’s Consultative Assembly of the 
Indonesian Republic Number II / MPR / 1993 about the Guidelines, in the target of the 
economic areas, said that:

“The creation of an independent and reliably economy as a joint venture on kinship 
principles, is based on the economic democracy of Pancasila and the Constitution 
1945 with an equitable increase in the people’s prosperity...”.

This relates to the Indonesian government system, which imposed an integrative 
paradigm, not an individualistic paradigm.14It has been also confirmed that the economy 
should be structured as a joint venture based on the kinship principles with the State 
controls of the natural resources which is contained for the livelihood of many people, 
individuals to the overall of the people prosperity.15

With the implementation of the economic system, it is hoped the Indonesian economy 
can grow rapidly and continuously to provide the welfare improved in all regions of the 
country and can be excellent in the global competition, does not entirely depend on the 
outsiders, do not damage the environment, and ensure the nation unity and integrity.16

The Article 33 of Constitution 1945 is the only provision in the Indonesian Constitution 
which refers to the economic legal system, which is the basic principle for the national 
economy, which is openly anti-liberal and as a manifestation of Indonesia’s Economic 
Nationalism is by the togetherness and kinship principle.17However, in a practice, the 
Indonesia’s economic system, with the political change in decades until now, tended 
to be more capitalist with its participation in the free trade liberalization, as the trade 
agreement between the members of the Southeast Asian Nations (ASEAN) or the 
ASEAN Free Trade Area or AFTA, as well as in the context of the agreement of Asia 
Pacific Economic Cooperation (APEC), and in the world level in an agreement World 
Trade Organization (WTO) context.

In the investment area, also many more sectors or sub-sectors are open free to the 
Foreign Direct Investment (PMA).18Other than, the government in the recent years 
has been to reduce the subsidies, especially subsidized for fuel oil (BBM) which was 
more strengthening the market mechanisms in the national economy.19These seen from 
the products of the law (Constitution) in economics relating to strategic areas for the 
country life (important for the country) and strategic for the people (dominate of many 
people life),20 has been fully implemented but it is not in line with people-oriented 

13 Candra Irawan, Op.cit., p. 47.
14 Sri Edi Swasono, Koperasi Sebagai Sistem Ekonomi: Tantangan dan Momentum Dalam Repelita V, Hukum 

dan Pembangunan No. 3 Tahun Ke-XIX, Fakultas Hukum Universitas Indonesia, Juni 1989, p. 273.
15 Moh. Arsjad Anwar, dkk., Ekonomi Indonesia: Masalah dan Prospek 1989/1999, UI Press, Jakarta, 1989, 

p.368.
16 Tulus T.H. Tambunan, Loc.cit.
17 Elli Ruslina, Pasal 33 UUD 1945 Sebagai Dasar Perekonomian Indonesia Telah Terjadi Penyimpangan 

Terhadap Mandat Konstitusi, Ringkasan Disertasi, Program Doktoral Ilmu Hukum Fakultas Hukum Universitas 
Indonesia, Jakarta, 2010, p. 38.

18 Serian Wijatno & Ariawan Gunadi, Free TradeIn International Trade Law Perspective, PT. Grasindo, Jakarta, 
2014, p. 20.

19 Tulus T.H. Tambunan, Op.cit., p. 14.
20 Research of Elli Ruslina in her dissertation in 2010 on the Doctoral Program of Legal Studies Postgraduate 

Faculty of Law, University of Indonesia, who studied with identifying of economics legislation which was 
formed in 1967 until 2009.
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concept of the Indonesian State constitutional mandate.

Thus, the Article 33 of Constitution 1945 as a legal product is the basis of Indonesia’s 
economic democracy who adopts a people-oriented concept in the legal economy 
formation, which was in the establishing the law (Constitution) process is inconsistent 
in assuming (embodying) with the concept and basis which contained in Article 33 of 
Constitution 1945.

In other words, the existence of Indonesia’s economic system in the capitalist intersection 
of the economic system which praise of free market, or maintain the Pancasila economic 
system, which tends to stand up for the people’s economy.21 Though the founder of the 
Republic of Indonesia visionary view of to the Article 33 of Constitution 1945, it was 
concerning of Natural Resources in the elucidation of Article 33 subsection (1), of the 
people prosperity.22Even though our Constitution has been amended four times, this 
article is still intact as the original.

This article shows that it is a reflection of the steady divisionary thinking of the republic 
founders.23Therefore, it was said by Satjipto Rahardjo,24that the processes of capitalist 
economic production need requires of a social order which is able to create a social 
domain where the economic processes can take place either.

The need for an urgent demands to create of a modern legal system which is built in 
the tradition of the idea that the law should be impartial, neutral and objective, which 
does not cause a justice confusion sense. Grounding of philosophical, sociological, and 
juridical as the policy elements in the making of laws regulations must be sensible on 
people-oriented that reflect the fundamental and the primary interests of the State in 
terms of economic aspects which were also related to the national security issues.25 That 
is a form of Pancasila economic system in accordance with the Indonesia’s constitutional 
mandate.

B. Identification of the Problem

Is Pancasila economic system in the form of a democratic economic system in its 
implementation has been compliance with the system of economic democracy as 
mandated in the Indonesia’s Constitution?.

C. The Purposes
1. In general, the purpose of this paper is to examine according the legal of Pancasila 

economic system which is based on the people-oriented concept which in accordance 
with democratic system as the economic system prevailing in Indonesia.

2. In particular.
 Particularly, the purpose is to examine the Pancasila economic system which is 

based on the people-oriented as a form of economic democracy system in the 
economy implementation on economic regulations which has been appropriate 
with the democratic principles.

21 Adi Sulistiyono dan Muhammad Rustamaji, Hukum Ekonomi Sebagai Panglima, Masmedia Buana Pustaka, 
Sidoarjo, 2009, p. 34-35.

22 Achmad Zen Umar Purba, Kepentingan Negara Dalam Industri Perminyakan di Indonesia: Hukum Internasional, 
Konstitusi, dan Globalisasi, Jurnal Hukum Internasional, Lembaga Pengkajian Hukum Internasional, Fakultas 
Hukum Universitas Indonesia, Volume 4 Nomor 2 Januari 2007, p. 257-258.

23 Ibid.
24 Quoted from the book: FX. Adji Sumekto, Justice Not For All: Kritik Terhadap Hukum Modern Dalam 

Perspektif Studi Hukum Kritis, Genta Press, Yogyakarta, 2008, p. 46.
25 Achmad Zen Umar Purba, Loc.cit.
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II. DISCUSSION
A. The History of Indonesian Economic System

As the historical of a nation development, the nation’s economic system was influenced 
by politics law in the conception of a State policy in law. The changes of regime 
economic growth was emerging from the economic policies which supported by the 
legal policy by the ruling regime will be known where the market orientation that leads 
to change that policy.26

The long journey of the Indonesian economic development was followed by the periods 
of economic change which reflected from the community.27Indonesia’s economic 
history in the ancient times took place in the sea trade. Then the presence of European 
merchants in Indonesia until their influence in the economic system by cultivation 
(stetsel cultivation) was as the colonial mercantilism.28

The early of independence in 1945 until 1966 (Old Order),29Indonesia’s economic 
system in economic development, the government has been doing a movement develop 
with changing the colonial economic structure into a national economic structure, 
which is famous for nationalization of foreign enterprises (Netherlands) became the 
national business entities. That was as a courage Indonesian government according to 
the mandate of the Constitution 1945 relating to the aim of the State and the provisions 
of Article 33 of Constitution 1945.

In 1966 to 1989 (New Order), were the regime change of President Soekarno to 
Soeharto’s presidency. As the first step which taken by the regime is the political power 
strengthening (the Government, the Armed Forces, and the Functional Group) to be the 
strong government, followed by the national economic stabilization and rehabilitation 
program.30The legal basis for national economic development is MPRS XXIII / MPRS 
/ 1966 concerning the Reform of the Basic Policies for Economic, Financial and 
Development which introduced the Short-Term and Long-Term Program.31_ Enactment 
of the Foreign Investment Law No. 1 of 1976 and the economic law, such as No. 5 of 
1967 was concerning of Forestry, the law no. 11 of 1967 on Mining Basic Provisions 
as a complement act of the Foreign Investment Law on, and the previous Law No. 5 of 
1960 on Agrarian as an abridgment of area/land availability, although in this case the 
principle of BAL land abandonment truly the land for the people and put aside of the 
land reform.32

The investment policy affects the interaction is used in all community life aspects, 
although the investment sector is the basic point on the space for the nation business 
community.33

26 Jan Luiten van Zanden dan Daan Marks, Ekonomi Indonesia 1800-2000 Antara Drama dan Keajaiban 
Pertumbuhan, Buku Kompas, Jakarta, 2012, p. 9-10.

27 Ibid., p. 11.
28 See from the book: Saiful Bachri, Sejarah Perekonomian, lembaga Pengembangan Pendidikan (LPP) dan UPT 

Penerbitan dan Percetakan UNS (UNS Press), Surakarta, 2009.
29 Look at Candra Irawan, Op.cit., p. 51-57.
30 Candra Irawan, Loc.cit.
31 Ibid., p. 58.
32 The case example of the resistance occurrence in the investment climate which violates the community land 

rights, it can be seen from the 1979 s / d in 1989, the rural in Hulu Asahan and the resistance of Indorayon case 
in Toba Samosir, and in other areas ( See the book: Victor Silaen, New Social movements, Resistance Local 
Communities of Indorayon Case in Toba Samosir, IRE Press, Yogyakarta, 2006.)

33 Muchsin dan Fadillah Putra, Hukum dan Kebijakan Publik (Analisis atas Praktek Hukum dan Kebijakan Publik 
dalam Pembangunan Sektor Perekonomian di Indonesia), Aveeoes Press, Surabaya, 2002,  p. 137. 
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The development orientation in the New Order was focus on the trilogy of development 
concept, are: (1) Achieving of the highest economic growth, (2) the healthy and dynamic 
political stability, and (3) Equity in economic development results. This trilogy concept 
in the Five Years Development Plan (REPELITA) set out in the State Policy Guidelines 
(Guidelines) with the legal basis of MPR Decree No. IV / MPR / 1973, MPR Decree 
No. II / MPR / 1978, MPR Decree No. IV / MPR / 1983, MPR Decree No. II / MPR / 
1988, MPR Decree No. II / MPR / 1993, and Decree No. II / MPR / 1998.

The development priority is on the economic development in hunted down of the highest 
economic growth and other fields (social, political, cultural and law) must support these 
priorities, so the law development were directed to make it easier for economic agents 
who ignore this economical justice aspect. The Law made as the economic tools (law as 
a tool of economic) and the law used to support the economic activities.34

The history of the New Order’s economic development for three decades noted the 
role of government, national private and foreign private sector in running the national 
economy. The orientation of the aim to boost the national growth has encouraged the 
government to provide the various facilities and a business climate that will stimulate 
the national and foreign private entrepreneurs to invest in Indonesia.35

The economic law development becomes a subordinate to the economic development, 
which tend to be pro-foreign capital owners, so the justice aspect is the main purpose 
of the law which ignored and resulting in frequent conflicts between communities and 
entrepreneurs.36For example, a land matter conflict in plantations, forestry, mining, or 
the labor conflict in the manufacturing industry.  The economic law was to be mild-
liberal after Indonesia ratified the Convention on the WTO establishment through the 
Law No. 7 of 1994. The overall of the legislation in the economical area should be 
adapted to the WTO provisions, as a consequence of being a WTO member.37

In the economic policy which prior stability and economic growth, based on a liberal 
economic system and political stability are pro-Western, and it has made the West trust 
on the prospects of Indonesia’s economic development.38

But in 1997, the monetary crisis happened and followed of the economic crisis then 
caused the social political and law instability in Indonesia. It as a result of the Thai 
Baht currency fell on July 2nd, 1997, it started of the biggest economic crisis since the 
Great Depression was spreading from Asia to Russia and Latin America as well as 
threatens the entire of world.39For ten years the Thai Baht currency traded by 25 to 1 
dollar, then overnight, the currency fell down into 25 percent. The currency speculation 
was attacking Malaysia, Korea, Philippines, and Indonesia. At the end of the year was 
the beginning of a disaster that threatens the banking rate, stock market, and even the 
overall region economy.40

Now even though the crisis has ended, but its influence is still felt for years in Indonesia. 
The rupiah continued weak began to affect the national economy, eventually that 

34 Candra Irawan, Op.cit., p. 63.
35 Abdul Hakim G. Nusantara, Pembatasan Konglomerasi Kaitannya Dengan Pasal 33 UUD 1945, Hukum dan 

Pembangunan No. 6 Tahun XIX, Desember 1989, p. 551.
36 Victor Silaen, Loc.cit.
37 Candra Irawan, Op.cit., p. 67
38 Tulus T.H. Tambunan, Op.cit., p. 23.
39 Joseph E. Stigliz, Globalization and Its Discontents (Kegagalan Globalisasi Dan Lembaga-Lembaga Keuangan 

Internasional, (Alih bahasa: Ahmad Lukman), PT. Ina Publikatama, Jakarta, 2012, p. 125.
40 Ibid.
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Indonesia does not go bankrupt, the international financial institutions the World Bank 
and IMF announced a package of financial assistance with some requirements in the 
Letter of Intent (LOI) that harm the national interest.

The Indonesian government announced the revocation of 16 private banks operating 
license is considered illegal. This is the beginning of the Indonesian economy destruction. 
IMF policies are applied during the crisis storm made worse the situation. Properly this 
institution was established to prevent and handle these crises are mentioned above, and 
the fact that the institution was failing in many respects, over the strong demand which 
its reviewing role.41

The brunt of the LOI is the necessity of legislation in the economy field which adapted 
to the requirements of the LOI and the WTO Agreement, so the norms of Article 33 
of Constitution 1945 only formalized in the preamble of various laws and regulations 
which has made, but not be a substance / material soul which is the articles of the 
legislation concerned.42

According to Adi Sulistiyono,43in the Inauguration speech in the legal field in the Faculty 
of Law in University of Sebelas Maret, Solo, November 17th, 2007, stated that:

“... actually every economic legislation product had included of Article 33 
Constitution 1945 as the legal basic, however, the existing provisions in the 
legislation are not consistently yet in accordance with the constitutional mandate, 
not often contradictory. The lawmakers’ great job is how to be able to realize the 
constitutional mandate into the economic legislation consistently. In the future, 
expected of the law economic development could produce legislation that not only 
serve the free market and responds to the conglomerates desire and transnational 
corporations, but prefer the principle of the kinship for the people prosperity”.

Indonesia, in 1990, in (Asia-Pacific) region succeeded in the economic growth, even 
more than 30 million dollars the United States has embedded the foreign investment 
projects which is trusted by the countries who has known as 4 (four) Asian Tigers, 
are : Taiwan, South Korea, Hong Kong and Singapore, except Japan. Indonesia with 
its rich natural resources, land and the labor are potential for economic growth (high 
rate) for the next few years.44 However, in 1998 happened the economic crisis, which is 
eventually led to a political crisis with the resignation of President Soeharto who was 
replaced by his deputy B.J. Habibie as the beginning of the transitional government 
formation. Government of reform (1999 till present), initiated by the government 
of President Abdurrahman Wahid, and President Susilo Bambang Yudhoyono in the 
Indonesian economic law development is same with the New Order period, because it is 
still bound by a foreign power design (IMF) through the LOI. Then the consequences of 
the Indonesia’s economic policy direction can not independently determine its direction, 
even a lot of legislation in the economy field which opposed the constitution, it cause 
the constitutional defects.45

In its decision, the Constitutional Court of Indonesia, has interpreted the Article 33 of 
Constitution 1945, to requests for Law Cancellation No. 7 of 2004 on Water Resources, 

41 Ibid.
42 Candra Irawan, Op.cit., p. 68.
43 Quoted from the book: Candra Irawan, Dasar-Dasar Pemikiran ... ., p. 68.
44 Adam Schwarz, A Nation in Waiting: Indonesia in the 1990’s,  Allen & Unwin Pty Ltd, Sidney, 1994, p. x.
45 Candra Irawan, Op.cit., p. 82.
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Law No. 22 of 2001 on Oil and Gas, and Law No. 20 of 2002 on Electricity,46 that 
in formulating the arrangement of the production branches and natural resources as 
referred to in Article 33 of Constitution 1945 in a law, as an aspects which taken of 
consideration is the effectiveness and efficiency in the management to be guarantee the 
implementation of the goods production are good to the people so it can achieve the 
people prosperity as much as possible, as the main purpose of the Article of Constitution 
1945 existence and as the Indonesian nation and state purpose of life that inspirit the 
whole articles in the Constitution1945.47

The Constitutional Court is to anticipate the next developments, has expressly formulated 
sense of Article 33 of the 1945 Constitution, by providing boundaries constitutionally 
to the right control of nation of Article 33 of Constitution 1945, with qualifies that 
the state entitlement incarnate in the authority, to: (1) Formulate the wisdom (beleid); 
(2) Perform the management acts (bestuursdaad); (3) Arranging (regelendaad); (4) 
Managing (beheersdaad); and (5) Supervising (toezichthoudendaad),48 on production 
branches which are important for the state and / or dominate the life of many people for 
the people prosperity purposes.

Interpreted by the Constitutional Court’s Decree which related to the economy, that 
there is no other choice for the economic policy holders in Indonesia should favor the 
people interests.49 The holders of Indonesian economic policy were instructed by the 
Constitution to not be neutral in dealing with people economic problems. Therefore, 
if there is a conflict between the masses interests with a businessman, so the economic 
policy holder must firmly defend or side to the people. It’s mean that the people’s 
economy should be prioritized to be saved.

B. The People-oriented Concept as the Basis of Economic Democracy

1. The Economic Legal Foundation of Indonesia

The Indonesia economic system is Pancasila economic system with mutual aid 
system of guided democracy.50 Mutual aid system of guided democracy illustrates 
how to collect, how to move with a certain working procedures. All the forces 
of production (means of production) such as human resources, natural resources, 
institutions, capital and technology are addressed in order to increase revenue 
production for the greatest people prosperity.

The Indonesian nation describe the people who aspired as a social justice for all 
Indonesian, it means all the people, great and small, and from any social group, 
should enjoy the prosperity in the division of sustenance to meet they subsistence.51 
As the kinship principle are the people’s personality characteristic and type of the 
Indonesian society.

46 Kuntara Magnar, dkk., Tafsir MK Atas Pasal 33 UUD 1945: Studi Atas Putusan MK Mengenai Judicial Review 
Terhadap UU No. 7/2004, UU No. 22/2001, dan UU No. 22/2002,  Jurnal Konstitusi No. 1, Jakarta, Pebruari 
2010, p. 170.

47 Ibid.
48 Ibid., p. 170-171.
49 Taufiqurrohman Syahuri, Tafsir Konstitusi Berbagai Aspek Hukum, Kencana Prenada Media Group, Jakarta, 

2011, p. 241.
50 Lembaga Pengkajian Ekonomi Pancasila, Ekonomi Pancasila, Mutiara, Jakarta, 1980, p. 42-43.
51 Mubyarto, Ekonomi Pancasila (Lintasan Pemikiran Mubyarto), Aditya Media, Yogyakarta, 1997, p. 109.
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So the social and economic justice is closely related to the economic systems which 
adopted by a country and if it can support the achievement of prosperity itself by 
fairly achieved. Pancasila economy has characteristics which are based on: The 
mutual aid principle; people-oriented; Guided planning; and Self-Reliance.52 The 
mutual aid principle is a realization of the remarks “The joint efforts based on the 
kinship principles and economic democracy”, which is written in the Article 33 of 
the Constitution 1945 with the explanation.

The word translation of “people-oriented” contained in the Decree of Article 33 of 
Constitution 1945 that: “The earth and water, and the natural riches which contained 
in it are controlled by the State and used for the people welfare”. The implement of 
Pancasila Economic is carrying out the “The mandate of the People’s Suffering”,53it 
means that the economy in its activities by all for all members of under the society 
assessment.

The Guided Planning means the implementation of Pancasila Economy which is 
based on a comprehensive of the National Economic Plan, step by step on leads to 
a fair and prosperous society. The certainty of the word “controlled by the State”, 
where the economic sectors are important in an ownership form or the regulation 
control is a characteristic to determine the success of a plan. So Pancasila economy 
should be guided by the Pancasila as an ideology and the Constitution 1945.

The self-sufficient means that the policy on the economy is really in the hands of 
the Indonesia itself, since one of the essential element in the development strategy 
which people-oriented is self-reliance in economic. 54In the Pancasila economy 
although it recognize of their private property, but the ownership must be having a 
social function. So the countries which recognize a human freedom to highest excel 
by bring the economic capability up as much as possible, but there should be not 
exploitation between people as a result of free competition.

Based on the description background of Pancasila Economic characteristics above, 
it can be seen the position of Pancasila as the national principle, which has aspects 
of political, philosophical and juridical (laws and regulations).55 Pancasila as the 
political agreement of all Indonesian parts of a unity (Bhineka Tunggal Eka), 
because Pancasila is the crystallization of the honorable values and deep on the 
nation life, so Pancasila was juridically became  the ideals of law (rechtsidee) which 
should be the basis and the purpose of  the Indonesia legislation.56

The article 33 of Constitution 1945 is the basis for economic democracy which 
embraced by the Indonesian people are sensible of togetherness (mutual coopeartion) 
and the kinship principle, so that the function and role of the provisions of this article 
which constitutes a legal basis in the formation of economic law in Indonesia.57 
All the legislation based on Article 33 of Constitution 1945 is a mandate of the 
Proclamation and Constitution 1945 about the Pancasila national economy.58 It 
means an arrangement of the Indonesian economy, whose center is the people 

52 Lembaga Pengkajian Ekonomi Pancasila, Op.cit., p. 40-42.
53 Ibid.
54 Sritua  Arief, Ekonomi Kerakyatan Indonesia: Mengenang Bung Hatta Bapak Ekonomi Kerakyatan Indonesia, 

Muhammadiyah University Press, Surakarta, 2002, p. 283.
55 Candra Irawan, Op.cit., p. 111.
56 Ibid.
57 Elli Ruslina, Loc.cit.
58 Roeslan Saleh, Sekitar Pasal 33 Undang-Undang Dasar 1945, (dalam buku: Hukum Ekonomi (Penyunting: 

Sumantoro), UI-Press, Jakarta, 1986, p. 259-260.
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prosperity. To achieve this goal, then built a planned economic system based on 
things and other areas of people’s lives.

The people prosperity, by the law is the foundation and the ultimate goal of the 
mandate of the national economy which based on the provisions that had set in 
Article 33 of Constitution 1945, is: “The earth and water, and the natural riches 
contained in it are controlled by the State and used for the maximum of people 
prosperity”.

The application concept of Article 33 of Constitution 1945 in economic life, which 
is to build an economic system that is in accordance with the character of the 
Indonesia itself are religious and have a noble values   that uphold the principles and 
ideals of helping (socialism) not selfish (individualism), secular or atheistic.59 Then 
to realize it needs to be a legal basis which will formulate the economic policies, 
because the economic system is composed of a values set    that shape and build 
the organizational framework of economic activities.60 Those values   have a certain 
hierarchy and thus will be seen of these values relationships   and their interactions 
and thus will be able to explain the economic system existence. Therefore, any 
interpretation of a provision in the articles of the 1945 Constitution must always 
refer to the purpose of nationhood and statehood as outlined in the Preamble of the 
Constitution 1945.61

2. The People-Oriented Concept as Formed of Unity and Kinship in Pancasila 
Economic Democracy

Under the Article 33 of Constitution 1945, which each the legislation product 
in economy had include the provisions of this article as a legal basis, although 
the articles in economy has not been consistently in line with the constitutional 
mandate. Even after being amended is not uncommon the articles content exactly 
the opposite, so it has several times in a judicial review of the various regulations 
laws and to test the consistency with Constitution 1945, because they are impartially 
of people-oriented concept.62

It is difficult to give a practical level as a concept or a concrete form of some 
terms such togetherness-concept (joint venture) and the kinship principle in the 
formation of the policy’s State in economics which leads to democracy. Although 
the provisions of the constitutional basis of the economic life under Article 33 
of Constitution 1945 as the most important articles (both before and after the 
amendment) which was directly governing of Indonesia’s economic system, is the 
principle of economic democracy.

The economic democracy literally means the people sovereignty in the economic 
fields. More pointedly, the economic democracy is an economic activity which is 
carried out “from the people, by the people and for the people”.63 When it linked 
to Article 33 of Constitution 1945, which is the production was done by all for all 
under the leadership of (State) or viewing the society members. It means in the 
production were preferred of the social prosperity, not the individual prosperity.

59 Anwar Abbas, Bung Hatta dan Ekonomi Islam, Buku Kompas, Jakarta, 2010, p. 7.
60 Ibid., p. 9.
61 Taufiqurrohman Syahuri, Op.cit., p. 293.
62 Adi Sulistiyono dan Muhammad Rustamaji, Op.cit., p. 42.
63 Ginandjar Kartasasmita, Pembangunan Untuk Rakyat, Memadukan Pertumbuhan Dan Pemerataan, Cides, 

Jakarta, 1996, p. 114.
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According to Ginandjar Kartasasmita,64stated that talks about the economic 
democracy are to talk about the people economic sovereignty which means talking 
about the economic justice. The desire to accommodate the democracy or justice 
values into the economic life, thus the ideals of fundamental importance for 
Indonesia.

The developments in the Article 33 of Constitution 1945, by the pressure of some 
economists in the New Order era, so in 2000, the Constitution 1945 was amended 
and the result of the amendment is the revision of Article 33 of Constitution 1945 
in accordance with the Decree on August 10th, 2002 as the addition of two items in 
the article,65 the total to 5 items, which is more to be: “The economy was structured 
as a joint venture is based on the kinship principle. The production branches which 
is important for the country and dominate of many people lives is controlled by the 
state. Earth and water and natural resources contained in it are controlled by the 
state and utilized for the welfare of the people. The national economy was organized 
based on the economic democracy with the togetherness principles, efficiency with 
justice, sustainability, environmental sound, independence, and balancing progress 
and economic national unity. The further provisions on this article implementation 
are regulated by the law”.

From these subsection in Article 33 of Constitution 1945, about the statement of 
“The economy is structured as a joint venture based on the kinship principles”, in 
the explanation of Jimmly Asshidiqie,66 stated that the definition of a joint venture 
that can be attributed to the cooperative as a form of joint ventures. However, if 
in the narrow sense (micro) is used, and then there will be confusion about the 
contents of the verse, because as if the whole system of the Indonesian economy is 
identical to the cooperative as a form of joint ventures.

Therefore, the notion of togetherness is better to see them the wider sense (macro), 
the context of a systemic arrangement as described on the Indonesian economy. 
Thus, the interpretation of Widjojo Nitisastro cited by Jimmly Asshidiqie, stated 
that: “The economy is structured as a joint venture was not referring to the notion 
of the national economic system as a joint effort of all elements of the Indonesian 
people”.

The togetherness means is not just related with the business concept, but is 
furthermore related with the concept of economic agents, which is not only run 
by the company. Neither the kinship principle said that pointed to sense the spirit 
of equality, the spirit of mutual aid, and cooperation. Further according to Jimmly 
Asshidiqie,67 that the weakness of this subsection as if pursued or important is 
cooperation, not a competition. Whereas in the globalization era and free trade now 
indispensable of not only cooperation but also competition. If Indonesia wants to 
excellent at the regional trade or global trade economy, it must be able to compete 
with another country, and in the same time also ensure the cooperation with others. 
The cooperation fields in the various things such as the trade, investment, production 
and technological development.

But the economic system which based on the togetherness principle (Article 33, 
subsection 4 of the Constitution 1945), the idea of development itself that requires 

64 Ibid., p. 115.
65 Tulus T.H. Tambunan, Op.cit., p. 7.
66 Quoted from the book: Tulus T.H. Tambunan, Perekonomian Indonesia ... ., p. 8.
67 Ibid.
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equality, both at central and local levels with the clear rules as outlined in policies 
as a manifestation of the idea of a constitutional State with its purpose as the desired 
destination of Indonesia in the fourth paragraph of Constitution 1945, is about 
welfare.68 Therefore, the expected economic development in the economic structure 
in accordance with the ideals, mutual cooperation with the togetherness principal 
and economic policy conducted at the people’s will, the people are the sovereign 
(economic democracy).69

This togetherness-concept when viewed by the historically formation, of  the 
Article 33 of Constitution 1945, in the debate in the trial the Investigation Agency 
Efforts Preparation of Indonesian Independence (BPUPKI), Hatta explained that 
the position of a poor wants the economy arranged on the basis of cooperative and 
kinship. This kinship is defined as a strong sense of solidarity and not a private 
cause someone immersed in togetherness. Hatta called the personal with different 
of individuality from the individualism. Individualism prioritize of himself, being 
with someone individuality be the cooperative “defender and fighter”. Hatta 
believed himself, and be carrying out self-help.70

He also added: “The production branches which are important for the State is 
dominate the life controlled by the State so it use for the greater people prosperity”. 
It means direct handling by the state, including public utilities such as electricity, 
drinking water supply, irrigation, roads, as well as the production of the big ones 
that dominate the people life. It doesn’t mean that the private sector should not 
participate, but there should be regulations subjecting private business in the people 
interests. According to him, the vacant place for the private sector is still quite a lot. 
But the profit motivation of the private sector needs to be maintained in order to do 
not destroy the goal of achieving prosperity.71

Based on the Constitutional Court decision, that: “The provisions of Article 33 of 
Constitution 1945 does not reject privatization, as long as it does not abolish the 
control of the State c.q. the government, to be a major determinant of business policy 
in the production branches which are important for the state and / or controlling the 
crowds. Article 33 of Constitution 1945 also did not reject the competition among 
the businesses agents, as long as the competition does not abolish the control 
power of the state to regulate (regelendaad), handling (bestuursdaad), managing 
(beheersdaad), and supervising (toezichthoudensdaad).72

In the constitutional, the kinship principle born as an idea to be included in the 
Constitution of 1945, derived from Supomo in a speech on May 31st, 1945. 73 When 
BPUPKI Meeting held in Chuoo Sangi-in Building in Jakarta, which stated that 
“... even Europe in the present crisis is the supreme spiritual related with the soul 
of European that has been fed up to the insolence as a result of the individual 
spirit. (...). Basic state of Soviet Russia at the present time is the dictatorship of 
proletariat. It perhaps the basis is in accordance with the privilege of the Russian 

68 Inna Junaenah, Negara Hukum Dan Pembangunan, (editor) dalam buku: Negara Hukum Yang Berkeadilan, 
Kumpulan Pemikiran Dalam Rangka Purnabakti Prof. Dr. H. Bagir Manan, S.H., MCL., Pusat Studi Kebijakan 
Negara Fakultas Hukum Universitas Padjadjaran (PSKN FH UNPAD), Bandung, 2011, p. 445.

69 Ibid., p. 452.
70 Deliar Noer, Mohammad Hatta, Hati Nurani Bangsa, Buku Kompas, Jakarta, 2012, p. 78.
71 Ibid., p. 79.
72 Taufiqurrohman Syahuri, Op.cit., p. 297.
73 Pusat Studi Tokoh Pemikiran Hukum (Pustokum), Soepomo: Pergulatan Tafsir Negara Integralistik, Thafa 

Media, Yogyakarta, 2015, p. 26-27.
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social situation, but the means of basic were contrary to the nature of the original 
Indonesian society. (...). ... The state leaned on family especially. (...). The basis of 
unity and kinship are fits well with the Indonesian society type”.

In the formulation changes (amendments) the provision about the national economy is 
stated in Article 33 subsection (1), subsection (2) and subsection (3). To complement 
this provision on the national economy, formulated of subsection (4) and subsection 
(5). The new provision in Article 33 of the Constitution 1945 especially intended to 
complement the “the kinship principle” set forth in Article 33 subsection (1) with 
the togetherness principles, efficiency with justice, sustainability, environmental 
sound, independence, and balancing the economic national progress and unity.

The kinship principle and the national economic principle were intended as the 
most important signs in efforts to achieve the economic democracy in Indonesia. It 
is considered very important that all the national economic resources which used 
properly in accordance with the understanding of economic democracy that bring 
the optimal benefits for all people and residents of Indonesia.74 This change was in 
order to support and realize a fair and prosperous economy for all.

Realizing the economic justice and prosperity for all, were suggesting restructuring 
the economy which have a goal to change the dialectic of the economic relations 
that exist with systematically efforts to achieve the balancing in the togetherness 
principles, efficiency with justice, sustainability, environmental sound, 
independence, and balancing the national economic progression and unity.

It is necessary to the formulation of economic nationalism notion, togetherness and 
kinship principles were formulated from the people-oriented concept in economics 
which is based on the majority of Indonesia which was reflected in the structure 
of the Indonesia. 75 The economic nationalism was born of the anti-colonial or a 
capitalist economic system, which powers (capital) which has been bequeathed the 
economic system to a nation. Therefore it needs to be prosecuted to the state to be 
responsive and able to combine the economic growth with more equitable incomes 
distribution.76

Thus, the position of Article 33 of Constitution 1945, which contains the togetherness-
concept and the kinship principle as the basis for the economic establishment of 
laws which used by the power State in made the economy legislation which gave 
the priority of people prosperity and not the individuals or groups prosperity with 
system of economic nationalism based on the togetherness (mutualism) and the 
kinship principle (brotherhood),77 as a form of economic democracy (Pancasila).

The article 33 of Constitution 1945 mandated the direction and scope of the type 
of economic agents which developed in the republic. The economic agents in the 
strategic control terms for the state and society which were expected to be held 
by the Corporation State and the rest was done by the private economic units. 78 
Since the Indonesia’s independence and has a life philosophy of Pancasila, which is 
contained in the Preamble of the 1945 Constitution and set in the body of the 1945 

74 A.M. Fatwa, Op.cit., p. 174-175.
75 Sritua  Arief, Op.cit., p. 118-119.
76 John. P. Lewis & Valeriana Kallab (ed.), Development Strategies Reconsidered (Mengkaji Ulang Strategi-

Strategi Pembangunan), (Diterjemahkan oleh Pandam Guritno), UI Press, Jakarta, 1987, p. 210-211.
77 Elli Ruslina, Loc.cit.
78 FX. Soedijana, dkk., Ekonomi Pembangunan Indonesia (Tinjauan Aspek Hukum), Universitas Atma Jaya 

Yogyakarta, 2008, p. 12.
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Constitution, and our constitution has mandated how the economic life of Indonesia 
should be collated and implemented.

III. CONCLUSION
The economic system of Indonesia is Pancasila economic system with an economic 
democracy’s form which is people-oriented concept as a form of togetherness and kinship 
which have been abandoned in the formation of some economics regulations. Indonesia’s 
purposes for the people prosperity as a form of a welfare State, it proves Pancasila economic 
basis system has not been in accordance with the mandate of the Constitution of Indonesia. 
Despite there is addition to the provisions of Article 33 of Constitution 1945 after the 
constitution, although amended to remain principled unity, but the implementation of the 
economy regulations is still not in accordance with these provisions. The togetherness-concept 
and the kinship principles were contained in the provisions of Article 33 of Constitution 
1945, should be serve as the guidelines in the formation of economics legislation, because 
those concept and principle are the noble heritage of founding fathers sight to restructure the 
Pancasila economic system in the context of the future Indonesia’s economic development.
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ELECTRONIC TRANSACTIONS (ITE LAW)
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A. INTRODUCTION
In this society based information and society based knowledge era, telecommunication 
holds strategic and important role in in human life. With the converging advancement and 
development of technology between computer, communication, and content, paradigm 
shift occurs in almost all aspect of human life.1 The development of information and 
communication technology which occurs exponentially is broadly driven by three revolution 
as follows: (1) Guttenberg Revolution which successfully increased the access of information 
dissemination through print media; (2) Industrial Revolution that pioneered the free trade, 
free-flow information, and various technological inventions which ease the exchange of 
information, and (3) Information Technology Revolution which have dramatically changed 
human’s paradigm in viewing technological, political, social and cultural aspects of its 
people.2

Time and space are no longer a problem. The transmission and distribution speed of 
information can now happen intensely and exponentially, influencing every corner of this 
world and all aspects of its human being. This development will continue to take place 
with massive cruising range and information storage throughout human civilization, as 
it’s supported by the phenomenon of digitalization, the convergence3 of communication 
technology, computer and information (3 C - Computer, Communication, and Content), and 
the globalization of computer networks.

The dynamical changes of global environment as well as the information and communication 
technology development (also the economy crisis for Indonesia) have urged a fundamental 
change and created a new sphere for telecommunication and information. The most popular 
product of that revolution is called Internet (International Networks) or Information 
Superhighway.4

The internet’s characteristics of “ease for use, non-confrontational, impersonal/anonymous, 
and borderless” have facilitated the transmission, distribution, and storage for billions 
amount of data/information. They also simplify the inquiry, exchange, and development 
of information with technological, economic, political, socio-cultural, and/or educational 
value. These characteristics prove internet to be beneficial for the society, but on another 

1 Mursid Nugroho IK, Kejahatan Telekomunikasi, Kajian Perbandingan Hukum Pidana, Semarang University 
Press, Semarang, 2007, p. 1.

2 Compare to Joanna Buick and  Zoran Jevtic, 1995.Cyberspace For Beginners, Icon Books Ltd., Cambridge, p. 
1.

3 Kennet C. Creecg. 1997. Electronic Media Law and Regulation (second edition), Sweet & Maxwell Ltd., London, 
page 5, Convergence is formulates as “… the disintegration of distinction between different technology”.

4 Refer to 105th Congress 2d Session H.R.3783 An Act, October 7, 1998. Child Online Protection Act, The 
House of Representative of United States: The term “Internet” means the combination of computer facilities 
and electromagnetic transmission media and related equipment and software comprising the inter connected 
worldwide network of computer networks that employ the Transmission Control Protocol/Internet Protocol or 
any successor protocol to transmit information.
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side, they can also create a place and chance for people to do something deviant, whether 
it’s a criminal act (regulated by criminal law) or illegal but not criminal act (not necessarily 
regulated by criminal law). The use of internet has indeed offered a lot of benefits, such as 
the convenience in accessing information with progressively low price and nearly unlimited 
coverage area. Internet gives positive impacts to every life aspect from the Ipoleksosbud 
(ideological, political, economic, social, and cultural) standpoints. But like other 
technological inventions, internet can be misused; hence it is also capable of producing a 
threat to Ipoleksosbud aspects. Specifically, the abuse of internet has veered in to the realm 
of criminal offences. That realm is then known as cybercrime.

A certain number of internet abuses have inflicted harm, which can be categorized as 
cybercrime based on these facts:
1. Since 1995, the international society has been aware of the criminal nature of computer 

technology. This showed at the VII UN Congress on the Prevention of Crime and the 
Treatment of Offenders. That particular congress resulted in the proposal of Milan Plan 
of Action in which its 42nd to 44th paragraphs highlight the existence of computer crime5. 
Similar topic had also been discussed in the next congresses. At the X UN Congress 
in Vienna which took place on 10th-17th April 2000, the same issue had been conferred 
about in a broader scope, which covered some of wrongdoings that can be classified as 
crimes related to the computer network.6

2. A study by The American Bar Association (1987) had proven that the financial loss 
created by computer-related crime adds up to $145-$730 million in a year.7

3. The capture of David Smith, the creator of Melissa virus; as well as Enud Tanebaum 
and Vice Miscovic, the hackers of Pentagon’s security system, had not been an enough 
warning for other virus makers.8 Onel de Gusman created the Love Bug virus that 
brought more than $8 billion loss. Tim Lloyd, the creator of time-bomb software, 
incurred a great financial loss up to $12 billion.9

4. Computer Crime Security Survey (2001), a collaborative work between FBI and 
Computer Security Instituted, had been conducted as a response to $93 million financial 
loss prompted by internet fraud in 2000.10

5. A survey by AC. Nielsen states that Indonesia ranks sixth in the world and fourth in Asia 
as a country with the most occurrences of internet crime/cybercrime.11

This paper will discuss about the legal issues procured by the characteristics of internet: ease 
for use (both its device and technology are easily accessed, and can be used by anybody), 
anonymous (identity is not necessarily required when communicating via internet), non-
confrontational (indirect contact when communicating, doing transactions, as well as 
conducting harmful acts toward others), borderless (not limited by the state borders).

5 International Review of Criminal Policy United Nations Manual on the Prevention and Control of 
Computer-related crime, June 22, 2008. www.unafei.or.jp p. 14, accessed on Mei 2016.

6 Report of the Tenth UN Congress on the Prevention of Crime and the Treatment of Offenders, document A/
CONF.187/15 paragraph 161-174. 2000. www.unafei.or.jp

7 Ibid
8 Yair Galil. 2011. Federal Cybercrime-fighting Programs: AN Overview, The Internet Law Journal, 5 

September 2001, www.TILJ.com.
9 Sharon Goudin. 2000. Legal System Gears up for Computer Crime Cases. www.CNN.com
10 Jonatan Rusch. The Rising Tide of Internet Fraud, www.ifccfbi.gov
11 AC. Nielsen, 2014. Indonesia Tempati Posisi ke Enam Kejahatan Internet, www.detik.com
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B. PROBLEM IDENTIFICATION
In the realm of law, cybercrime indeed creates a serious problem. For example, the 
convergence and globalization of information technology have blurred the technological 
limits, which in return hinder the efforts to establish a boundary and scope for cybercrime. 
The borderless characteristic of internet, in which it is not limited by the state borders, will 
create problems in jurisdictional area, extradition process, as well as efforts in regional and/
or international cooperation. Cybercrime happens in virtual world, and it can’t be treated the 
same as real world, which is regulated by conventional law concepts.12

Another problem is that law has some kind of ‘handicap’, known as the Concept of Lack, 
which means that it’s always a step behind the objects it regulates. This handicap creates yet 
other complicated juridical problems as follows:
1. What is the urgency of criminalizing the internet abuse in to cybercrime?
2. Is ITE Law able to respond the need of law enforcement as a result of cybercrime?

C. DISCUSSION
1. The Urgency of Criminalizing The Internet in to Cybercrime

Criminalizing an act (a process that determines an act as a criminal act) is tightly related 
with determining legislative policy as a part of penal policy, aside from implementative 
and legislative policy. Legislative policy takes upon a strategic place in the entirety 
of law enforcement process, because the effectiveness of the enforcement itself starts 
when the criminalizing process is formulated.13

The criminalizing process pursued through legislative policy is linked with three 
fundamental problems of substantive criminal law, which are: (1) the policy of 
determining prohibited acts; (2) the policy of establishing criminal liability from such 
acts; and (3) the policy of determining penalties for such acts.14

The first fundamental problem, which is determining prohibited acts, is not an easy 
work. Generally, the parameters used to criminalizing an act are as follows: first, the act 
is detrimental to the public in real terms; second, the act occurs repeatedly; third, there 
are social reactions against such act; fourth, there are evidences that can point out that 
such act has created a real harm. With those being said, not every harmful act can be 
criminalized. Therefore, it is necessary to identify the actions that can be categorized as 
cybercrime.

The initial step of criminalizing is to define cybercrime and specify its scope. The 
workshop conducted by the Asia and Far East Institute for the Prevention of Crime and 
the Treatment of Offenders (15th April 2000) emphasized that cybercrime is a part of the 
computer-related crime, which is a new-dimensional crime against computer systems, 
computer network systems, and users of computer network systems. In addition of that, 
cybercrime is also categorized as conventional crime, which is conducted with the use 

12 Sri Setiawati, Hukum Teknologi Informasi, Faculty of Law UNTAG Semarang, 2013, p. 22.
13 Refer to Trevor Lockr, 1990. New Approach to Crime in the 1990s: Planning to Responses to Crime, Longman, 

London, p. 143-144
14 Compare to Herbert L. Parker. 1968. The Limits of the Criminal Sanction, Stanford’s University Press, Stanford 

university of California, p. 7 which states, “This three concepts symbolize the three basic problem of substance 
(as opposed to procedure) in the criminal; (2) what determination must be made before a person can be found 
to have committed a criminal offense; (3) what should to be done with persons who are found to be committed 
criminal offense”.
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or aid of computer equipment (committing traditional types of crimes in non-traditional 
ways).

Those limitations and scopes are unable to give a complete picture of cybercrime. 
This is caused by the ambiguity of cybercrime’s definition, a nature which originally 
comes from the understanding of computer crime and computer-related crime that 
also can be used interchangeably. Moreover, there are various terms in defining the 
forms of cybercrime. Jones International and Jones Digital Century mention the types 
of cybercrime as follows: computer network breaking, industrial espionage, software 
piracy, child-pornography, mail-bombings, password sniffers, spoofing, and credit card 
fraud.15

Jonathan Rusch, the consultant of Fraud Prevention in Fraud Section of the Criminal 
Division – FBI divides the types of cybercrime as follows16:
a. Fraud Involving Online Auctions
 The Internet Fraud Complaint Center—the cooperative agency of FBI and National 

White Collar Crime center shows that 63% of cybercrime is a fraud involving online 
auctions. This crime is done by offering auction items online, but after bidders send 
the money, the goods were never delivered.

b. Fraud Involving Online Retail Sales
 This type is often overlapping with the first type. In this second type, the placement 

of goods and services advertisements is made to be as similar as possible to the 
goods and services auction sites that have been known as credible by public. When 
a potential buyer clicks on the banner ad, the buyer will be brought (online) to other 
sites, which are not the part of credible auction sites. Another way to do this type 
of cybercrime is to send spam (e-mail that is not desired by the other party) in large 
quantities to certain addresses with the aim of attracting a part of the masses.

c. Investment Fraud
 Every day, SEC (Securities and Exchange Commission) receives online complaints 

for approximately 200-300 acts categorized as securities fraud online. A common 
form of this type is the Pump-and-Dump, Cyber Smear, Bail and Switch, Scalping, 
Ponzi scheme, and Affinity Fraud.

d. Payment Card Fraud
 This type of crime is done by paying for online transactions with a stolen credit 

card number. According to the study conducted by Meridien Research Firm in 2000 
predicted that the losses due to online-payment card fraud worldwide will increase 
from $ 1.6 billion in 2000 to $ 15.5 billion in 2005.

e. Identity Theft
 This crime is done by stealing identity cards; either in the form of numbers, names, 

dates of birth, or social security numbers of people from middle class and above, 
then use it to apply for a credit card number online.

f. Business Opportunity Fraud
 This crime is done by offering the opportunity to earn substantial profits by working 

from home (work-at-home). Information is given only after the victim has already 
sent the money. This offer is created by using the names of the Internet Service 
Provider that has been publicly known.

Broadly speaking, acts criminalized by the Convention on Cybercrime consist of: (1) 
illegal access; (2) illegal interception; (3) data interference; (4) system interference; 
(5) misuse of devices; (6) computer-related offenses; (7) offenses related to child 

15 Crime on Internet: Overview, 2014. www.FindLaw.com.
16 Jonatan Rusch, loc.cit.
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pornography; and (8) offenses related to infringements of copy right and related rights17.

From previous explanations, we can see that there are a lot of different titles, categories, 
or qualification types of cybercrime. The difficulty in defining the scope of cybercrime 
is indeed derived from the convergence phenomenon itself. Thus, the terms cybercrime, 
computer crime, or computer-related crime/offenses are used interchangeably in referring 
to other forms of crime online. Apart from the diversity of its terms, the classification 
of cybercrime’s forms is sufficient in illustrating the meaning and significance of online 
crimes.

2. The ITE Law and Cybercrime Law Enforcement

How about Indonesia? It can be argued that the legislative policy against cybercrime 
has been created, in the form of the ITE Law (Law of Information and Information 
Technology or Law 11 of 2008).
Law 11 of 2008 on Information and Electronic Transactions is:
• A legal basis for activities related to electronic media including the electronic 

funds transfer activities;
• A support to the continuity of payment systems as an important contribution to 

economic development;
• A legal evidence in electronic transactions and to eliminate any doubt in society 

in conducting electronic transactions;
• An Effort to prevent crime by electronic and computer means;
• Completing the law of terrorism and money laundering, particularly in the 

supervision of money-exchanging activities (recommended by the Financial 
Action Task Force on Money Laundering or FATF);

• In line with the ratification of the International Convention for the suppression of 
Terrorism Bombing, 1997 and the International Convention for the suppression 
of the Financing of Terrorism, 1999, which was ratified by Law 6 of 200618

The ITE Law also adheres to internationally applied provisions as follows:
• UNCITRAL (UN. Commission on International Trade Law) Model Law on 

Electronic Commerce)
• UNCITRAL Model Law on Electronic Signature
• EU Directives on Electronic Commerce
• EU Directives on Electronic Signature 
• Convention on Cybercrime

The ITE Law consists of 13 Chapters and 54 Articles that encompasses topics as follows:
• Electronic Information and Documents;
• Electronic Mail Delivery and Acceptance;
• Electronic Signatures;
• Electronic Certificate;
• Implementation of Electronic Systems;
• Electronic Transactions;
• Intellectual Property Rights;
• Protection of Personal or Privacy Data

17 Refer to Convention on Cybercrime, 2001: Chapter 11 Measures to be Taken at the National Level, Section I 
Substantive Criminal Law, Title I Offenses Against the Confidentiality, Integrity, and Availability of Computer 
Data and Systems, European Treaty Series No. 185, 23.XI.2001, European Council, Budapest, p. 59

18 Sri Setiawati, loc.cit, hlmn 52
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 As a follow up to ITE Law, Government Regulation 82 of 2012 on the Implementation 
of Electronic System and Transaction is formulated. This Government Regulation 
further controls the Reliability Certification Agency, Electronic Signatures, Electronic 
Certification Operator, Implementation of Electronic Systems, Electronic Agent 
Organizer, Domain Name Management, Lawful Interception, and the Institute of 
Strategic Data.
Indonesian Institutions which functions are to implement and enforce the ITE Law:19

• ID-SIRTII : Indonesia_Security Incident Team on Internet Infrastructure;
• ID-CERT : Indonesia-Computer Emergency Response Team;
• PANDI : Indonesia-Domain  Name Registry/Pengelola Name Domain Indonesia
• Cyber Crime Unit-Indonesia National Police

Article 2 of Law 11 of 2008 states that the Law applies to any person who has committed 
actions as provided in its articles, both of which are in and outside the jurisdiction 
of Indonesia, which has legal effect in and/or outside said jurisdiction and harm the 
interests of Indonesia.
Based on Article 5 of Law 11of 2008, it is known that:
1. Electronic Information and/or Electronic Data is considered as new and legitimate 

evidence
2. Electronic Information and/or Electronic Data is not a written evidence as is 

regulated in point a of Article 5, paragraph (4)
3. Electronic Information and/or Electronic Data constitute valid evidence, if it uses 

electronic systems in accordance with the ITE Law
4. Electronic Information and/or Electronic Data printouts are also valid if they come 

from electronic systems in accordance with the ITE Law

Article 6 of Law 11 of 2008

In addition to Article 5, paragraph (4) which necessitates that the information has to 
be in original or written form, both Electronic Information and/or Electronic Data is 
considered valid as long as the information contained in it can be accessed, displayed, 
guaranteed of its integrity, and accountable so it can serve as explanation of a situation.
• Essentially, information and/or documents can be contained in any media, 

including electronic media. The printout is not written evidence, but rather 
the embodiment of Electronic Information and/or Electronic Data stored 
electronically (e.g. in flash disk and hard disk)

• Information stored electronically should be proven of its existence by presenting 
it via computer monitor or having it printed via printer. The printout resulted 
from the process is considered electronic evidence in written form, called The 
Written Electronic Evidence and not Written Evidence

Article 26 of Law 11 of 2008

In addition to Article 5, paragraph (4) which necessitates that the information has to 
be in original or written form, both Electronic Information and/or Electronic Data is 
considered valid as long as the information contained in it can be accessed, displayed, 
guaranteed of its integrity, and accountable so it can serve as explanation of a situation.

19 Mursid Nugroho IK, Cybercrime dan Permasalahnnya, Pidato Ilmiah, Universitas Semarang, 2010, p. 3
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1. Unless stated otherwise by Legislation, the use of any information through electronic 
media concerning a person’s personal data has to be done with the consent of the 
person concerned.

2. Any person whom rights referred to in paragraph (1) are violated may file a lawsuit 
for the damage suffered as regulated in the Law.

Prohibited acts regulated in Law 11 of 2008 are as follows:
a. Distribution, transmission, and creation an accessible illegal contents (Article 27 to 

29)
b. Illegal Access to computer system
 Deliberately and without right conducting unauthorized access to all or part 

of computer systems for the purpose of obtaining data. Article 30 (1), (2), (3) 
in conjunction with Article 46 (1), (2), (3) of ITE Law. For example: password 
cracking.

c. Data Interference
 Deliberately conducting anything that can damage, delete, deteriorate, alter, or hide 

computer data without right. Article 32 (1) in junction with Article 45 (2) of ITE 
Law, Article 32 (1) in conjunction with Article 48 (1) of ITE Law. For example: 
spreading computer virus.

d. System Interference
 Deliberately and without right conducting interference to computer system’s 

functions by inserting, emitting, damaging, deleting, deteriorating, changing, or 
altering computer data. Article 33 in junction with Article 49 of ITE Law. For 
example: e-mail bombings, spreading computer virus.

e. Data Theft
 Obtaining unauthorized computer data for personal or others’ use. It is usually 

followed by data leakage and espionage, as well as identity theft and fraud. Article 
32 (2) in junction with Article 48 (2) of ITE Law.

f. Misuse of Devices
 Deliberately and without right producing, selling, trying to obtain, importing, 

distributing all or part of computer systems. Article 34 (1 a) and (1 b) in junction 
with Article 50 of ITE Law.

According to the ITE Law, internet abuse is all acts committed by any person deliberately 
and illegally:
1. Accessing data with or without damaging the security system (Article 30);
2. Holding or intercepting data transfer via computer or other electronic devices 

(Article 31 Paragraph 1);
3. Intercepting, in order to hinder the communication within computer system, 

computer network, or other communication networks (Article 31 Paragraph 2);
4. Inputting, changing, adding, deleting, or damaging computer data, computer 

programs, or other electronic devices (Article 32);
5. Using, inputting, changing, adding, deleting, or damaging electronic data resulting 

economic loss for others (Article 36);
6. Inputting, modifying, adding, deleting, or damaging computer data, computer 

programs, or other electronic data which disrupt the function of computer system 
or other electronic media systems (Article 33);

7. Committing indecency over computer or other electronic medias (Article 27);
8. Conducting a criminal act whose object is children and/or using computer to commit 

a criminal act against child morality (Article 52)
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In accordance with the formulation of criminal offenses in ITE Law, there are a few 
notes that need to be assessed further:
1. The term “other electronic media” as expressed in the articles of ITE Law implies 

a very broad meaning which can lead to ambivalent interpretations. Further 
explanation of the meaning and scope of “other electronic media” needs to be given, 
so that the application of these provisions is not overlapping with other legislation. 
It is best to not constitute a formulation that can confuse the judge in making a 
decision, resulting in the more frequent use of Penal Code than ITE Law, because 
there are elements that are not clear.

2. The term “intercept” should also be given further explanation. The word 
“interception” connotes a handful of meaning, like holding, intercepting, capturing, 
or bypassing. There is no clear indication of which connotation is used in the Law, 
because each connotation can hold a very different meaning with another.

3. The terms “other data”, “electronic data”, and “computer data” should also be given 
further explanation, because they can be used interchangeably.

4. The subject of ITE Law consists of person (natural person) and corporate (legal 
person). It is a bit odd that criminal acts done by people are given the same treatment 
with criminal acts done by corporates. 

5. The threat of penalty in ITE Law is formulated with an alternative-cumulative 
system (“and/or”) between Rp200 million to Rp500 million. Like most laws outside 
the Penal Code that outlines the use of fine as penalty, ITE Law also has no rules of 
sentencing. Consequently, if the convicted person is unable to pay the fine imposed, 
the judge will have to refer to Article 30 of Penal Code that states an 8 months 
imprisonment (maximum) as a replacement for the fine. Thus, if the convicted 
person cannot pay an amount of fine between Rp200 million to Rp500 million, the 
person will be imprisoned for maximum 8 month time. This will certainly affect the 
effectiveness of penalty in the form of fine

So far, there are a number of weaknesses on the elements of criminal act in ITE Law that 
can be put forward as follows20:
1. The assertion of the offense qualification whether it is crime or violation does not 

exist in ITE Law. This can cause problems, as criminal laws outside the Penal 
Code remains bound to the general rule of Penal Code regarding the juridical 
consequences of the distinction between “crimes” and “violations”

2. The enactment of this juridical qualification aims to bridge the appliance of Penal 
Code on matters that are not regulated in Laws outside of Penal Code. The absence 
of judicial qualification in the ITE Law can cause problems to its judicial practice, 
both in the form of material judicial consequences (the general rule in Penal Code) 
as well as formal judicial consequences (Criminal Procedure Code).

3. Cumulative formulation may cause problems due to its imperative nature. Penalties 
in ITE Law are between imprisonment and a comparatively large amount of fine, 
but there is no regulations that can solve the situation in which said fine cannot be 
paid. This means that the general provisions of Penal Code are to be applied, and 
the replacement penalty is 6 to 8 months of imprisonment if there is a ground for an 
increase in the penalty (recidive/concursus).

4. The penalties stated in the ITE Law were cumulatively formulated, where in 
imprisonment is cumulated with fine penalty. The criminal provisions in ITE Law 

20 Sri Setiawati, dkk : Hukum Teknologi Informasi, Fakultas Hukum UNTAG Semarang, 2014, p. 78.
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are written in Chapter XI, Article 45 through Article 52.
5. The rules of criminal prosecution against the inclusion, attempt, conspiracy, 

concurrence (concursus), repetition (recidive) and mitigation on sentence are not 
stated in ITE Law. Because of that, the trial and mitigation of criminal offences will 
be regulated by general provisions, which is Chapter I to VII of Penal Code.

6. The rules of sentencing in the Penal Code are not only aimed at people, but 
also against those who commit the act in the form of “attempt”, “conspiracy”, 
“inclusion”, “concurrence” (concursus), and “repetition” (recidive). The exception 
is that in Penal Code, “conspiracy” and “recidive” are not regulated in General 
Regulations Book I, but in Special Rules (Book II or III).

7. Article 52 of ITE Law only regulates crime weighting specific to certain offences 
mentioned in the Law, but does not regulate the weighting in the event of repetition 
(recidive).

8. The most prominent irregularity found in the provisions of Article 52 Paragraph 
(2), (3), and ($) is the weighting toward Article 37 of ITE Law. Article 37 was not 
set up to regulate penalty, so there was a tendency of negligence in the formulation 
of these laws. There is also an issue of biases toward Article 52 of ITE Law in 
addressing the crime weighting of Article 27 through Article 36 of ITE Law  as 
follows:
a. Article 27 through Article 36 does not regulate criminal offenses and penalties, 

so it cannot add 1/3 or 2/3 into the penal threat, while the existence of criminal 
act and its penalty is regulated in Article 45 through Article 51 of ITE Law.

b. Article 45 through Article 51 should be in junction with other Articles that are 
referred to. Otherwise, it will complicate the criminalization system for law 
enforcers, especially in conducting the crime operation.

c. In its formulation, Article 1 through Article 54 of ITE Law does not regulate 
when, who, and how corporations should answer its criminal acts.

d. Even so, the Explanation of Article 52 (4) sets requirements that can determine 
whether or not corporation should answer for the criminal acts committed by 
their management and/or staffs, namely:
• If the criminal acts represent the corporation
• If the decision to commit the act is done within the corporation
• If the supervision and control for the act are done within the corporation
• If the criminal act is done to benefit the corporation

9. Those norms should not have written in “Explanation”, but rather included explicitly 
in the formulation of the Law itself, which is in the provision about corporation’s 
accountability in answering to criminal acts.

10. Article 52 Paragraph (4) of ITE Law states that criminal acts conducted by 
corporation will be punished by principal plus two-thirds. The types of penalty 
are formulated using cumulative system, which means the principal penalty are 
imprisonment, fine, and the crime weighting as regulated in Article 52 Paragraph 
(4).

11. The crime weighting against corporation in ITE Law, which is fine plus two-thirds, 
doesn’t have specific rules, especially regarding the replacement penalty for unpaid 
fine. This means the general provision of Penal Code (Article 30) will have to be 
used, which is imprisonment as the substitute of fine (6 months maximum, and can 
be extended to 8 months if there is no crime weighting).

In accordance with the provisions of ITE Law and Government Regulation on Operation 
of Electronic System and Transaction, there are few things that need to be considered: 
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if there is a regulation governing the protection for personal data on internet from 
cracking, and legal protection for online shopping consumer.

First, is there any regulation governing the protection for online personal data from 
cracking on the cyber world?

The ITE Law does not contain provisions about personal data protection in particular. 
However, this Law implicitly sets a new understanding on the protection of the existence 
of data or electronic information both public and private. Meanwhile, matters related to 
the elaboration of personal electronic data are discussed under Government Regulation 
82 of 2012 on the Operation of Electronic System and Transaction (PP PSTE in 
Indonesia).

In ITE Law, the protection of personal data in electronic system covers the protection 
from unauthorized use, protection by electronic system operator, and protection 
from illegal access and interference. Regarding the protection of personal data from 
unauthorized use, Article 26 of ITE Law requires that the use of any personal data in an 
electronic media must be approved by the owner of the data concerned. Any person who 
violates this provision may be sued for damages.

Article 52 of ITE Law states that:

1) The use of any information through electronic media concerning a person’s personal 
data must be done with the consent from the person concerned.

2) Every person who violated the rights as referred to in paragraph (1) may file a 
lawsuit for damages incurred under this Law.

In its explanation, Article 26 of ITE Law states that personal data is a part of someone’s 
personal rights. Meanwhile, the definition of personal data can be found in Article 1 
of PP PSTE, which is data of a certain person that is stored, cared for, kept for its 
originality and protected for its confidentiality.

Cracking as mentioned above is defined as hacking by tampering the electronic system. 
Aside from damage, the impact of cracking can be the loss, change, or hacking of 
personal data or account for further use without the consent from the original owner. 
The consent concerned in ITE Law is not only about the statement of “yes” or “no” in 
a “single click” or “double click” command, but rather have to be based on a person’s 
consciousness in approving the use or utilization of personal data in accordance with the 
purpose or interest that is delivered during data acquisition. Thus, the use of personal 
data by hacker in the civil context is a violation of Article 26, paragraph (1) of ITE Law.

Regarding the protection of personal data by the operators of electronic system (PSE), 
Article 15 paragraph (2) of PP PSTE states that if the operators fail in keeping personal 
data they managed, they are required to provide written notice to the owner of the 
personal data.

Article 15, Paragraph (2) of PP PSTE states that:

“If there is failure in the protection of personal data managed, Electronic System 
Operator shall issue a written notice to the Owner of Personal Data concerned.”

This article does not explain about the boundary of the failure mentioned above. 
Generally, this failure can be categorized in to 2 categories. The first is procedural 
failure in the confidentiality and security of data processing. The second is the failure of 
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the reliability and safety aspects of the system used, as well as the operational aspects 
of the electronic system as it should (see Explanation of Article 15 [1] of ITE Law) .

System failure can be caused by internal and external factors. One of the external 
factors that often occur is the presence of cybercrime. Judging from the type of activity, 
cybercrime may include hacking, cracking, phishing, identity theft, etc. The impacts 
of losses incurred are personal data leakage, data manipulation, violation of privacy, 
damage to the system, and so on.

In the event of cracking that can result in the loss, altering, or leaking of confidential 
or private data, ITE Law provides legal protection for the security of electronic data 
from being accessed illegally. Each illegal act by accessing the electronic system to 
obtain information/electronic documents in a manner that violates the security system 
is considered as a criminal offense under Article 46 in conjunction with Article 30 of 
ITE Law. This offense is punishable with imprisonment of 6 to 8 years and/or a fine of 
Rp600 million up to Rp800 million.

Article 30 of ITE Law states that:
1) Every person that knowingly and without authority or illegally accessing computer 

and/or Electronic Systems belonging to other people in any way
2) Any person knowingly and without authority or illegally accessing computer and/

or Electronic Systems in any way in order to acquire the electronic information and/
or records.

3) Any person knowingly and without authority or illegally accessing computer and/
or Electronic Systems in any way to violate, break through, exceeded, or damage 
the Security System

While Article 46 of ITE Law states that:
1) Every person who meets the elements referred to in Article 30 Paragraph (1) shall 

be punished with imprisonment of 6 (six) years and/or a fine of not more than 
Rp600,000,000,00 (six hundred million rupiah)

2) Every person who meets the elements referred to in Article 30 Paragraph (2) shall 
be punished with imprisonment of 7(seven) years and/or a fine of not more than 
Rp700,000,000,00 (seven hundred million rupiah)

3) Every person who meets the elements referred to in Article 30 Paragraph (3) shall 
be punished with imprisonment of 8 (seven) years and/or a fine of not more than 
Rp800,000,000,00 (eight hundred million rupiah)

Regarding the protection of personal data in the form of electronic documents or 
electronic information, Article 32 of ITE Law regulates the prohibition for any person 
to perform interference (change, add, subtract, transmitting, damaging, removing, 
move, hide) the form of Electronic Records or Electronic Information without rights 
and illegally. The penalty for the actions is provided in Article 48 of ITE Law.

Second, the Legal Protection for Online Shopping Consumer. When someone shop 
goods online but the goods received are not the same as they are seen in the photo of 
display ads, is it a violation toward consumer rights? Can people demand the seller to 
make refunds or replacement for the goods purchased based on ITE Law?

Sale and purchase transactions, although done online, are recognized as electronic 
transaction by ITE Law and PP PSTE, and they can be accounted for. The consent 
to buy goods online by clicking the approval of the transaction is a form of action 
that states the willingness and approval in doing the electronic transaction. That act of 
acceptance is usually preceded by statement acceptance for terms and conditions of sale 
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and purchase online that may be referred as Electronic Contract.

According to Article 48 Paragraph (3) of PP PSTE, Electronic Contract should at least 
contain the following:
a. Identity of the parties;
b. Objects and specifications;
c. Electronic Transactions requirements;
d. Prices and costs;
e. Procedures in the event of cancellation by the parties;
f. Provision which entitles the injured party to be able to return the goods and/or 

request a replacement product if there is a hidden defect; and
g. Law options for Electronic Transaction settlement.

Thus, electronic transactions can be done using ITE Law and/or PP PSTE as legal basis 
in solving the existing problems. Relating to the protection of consumers, Article 49 
Paragraph (1) of PP PSTE confirms that the Business Communities that offer products 
through Electronic System shall provide complete and correct information with regard 
to the terms of the contract, the manufacturer, and products offered. The next verse is 
confirmed again that the business communities are required to provide clear information 
about the contract deals or advertisements.

If the goods received are not in accordance with the agreement, Article 49 paragraph (3) 
of PP PSTE specially regulates about it, in which the Business Communities shall give 
a deadline to the consumer to return the goods delivered if not in accordance with the 
agreement or there are hidden defects. Aside from the two aforementioned provisions, 
if it turns out that the goods received does not match the photos on the online store ad 
(as a form of offers), consumers can sue Business Communities (in this case the seller) 
civilly with the pretext of fault on sale and purchase transactions performed by the 
seller.

D.  CONCLUSION
The Internet is a popular product of the revolution that resulted in the development of 
communication and information technology. With its various characters, internet has created 
the opportunity for a person to perform a variety of acts including crimes which was then 
known as cybercrime.

In the legal world, cybercrime has led to various problems. First, it is difficult to define the 
scope of the crime, the offender, as well as their accountability. Second, in line with the 
technology-intensive nature of the internet, new forms of crime are always arising, yet the 
law is always lagging in overcoming them. That happens because it needs certain expertise 
and procedures to investigate and prove the crime, and those may not be available in the law 
enforcement authorities of the countries concerned. Third, in accordance to the borderless 
nature of the Internet, it is difficult to establish jurisdiction.

Focusing on the problems, it is clear that concrete efforts should be made to address and 
anticipate them. One of the solutions is in the form of policies harmonization, both penal 
and non-penal policies (other means outside penal, like techno prevention). Other than that, 
efforts in harmonizing policies with other countries, particularly Asia/ ASEAN should be 
made, because cybercrime cannot be solved solely by a country. Without harmonization and 
cooperation with other countries, a country that does not criminalize cybercrime can be a 
haven of data for the criminal and in return becomes internationally isolated.

Technology has produced an ongoing polemics along the history of development and 
growth of human civilization. The polemic theme is unchanging since the atheists were 
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put to death for destroying textile factory at the beginning of the Industrial Revolution in 
France—whether the technology will bring benefits to human civilization or threaten human 
existence and values of humanity.

This polemic causes an absurd polarization absurd between the technophile who glorify 
technology and technophobia who are extremely afraid of the negative side of technology. 
The middle way that is wise enough as a response to the increasingly “crazy” technological 
advances is to clearly evaluate the relevance of advances in technology for the development 
of human civilization and establish a reasonable relationship with the phenomenon. By 
anticipating the technological developments, as well as assessing the goodness and the 
consequences of its application in human life, it hopefully will create an attitude that 
understands the advantages and disadvantages as well as sensitive to the consequences that 
have to be faced by humanity.

Conclusion
1. Referring to the characters of Internet usage that are “ease for use, anonymous, non-

confrontational, and borderless”, information technology has a negative impact that can 
hurt many parties due to unclear laws governing the use of information technology, such 
as a crime in the world of telematics (cybercrime), violations of Intellectual Property 
Rights in cyberspace and others, as well as weakness in the rule of the security and 
confidentiality of information in the utilization of information technology. Thus, the 
criminalizing the misuse of the internet becomes very urgent. ITE Law has a number of 
weaknesses that need to be perfected and studied more in depth.

2. In the social and legal changes, Law 11 of 2008 on Information and Electronic 
Transactions can be adapted enough to various changes and developments taking place 
in society, especially in the field of information technology.

Suggestions
1. To revisit the crucial articles in ITE Law, especially Article 27, Paragraph 3 of defamation. 

It seems clear that the article on defamation, libel, hatred news, hostility, and threats is 
enough to dominate the list of prohibited acts by the renewable ITE Law. This article 
has also been questioned by the Press Council and even presented to a judicial review 
to the Constitutional Court.

2. To further clarify the regulations in the lower level of the ITE Law, preferably in greater 
details. For instance, issuing Government Regulation (P.P.) as the implementation of 
Law 11 of 2008 on Information and Electronic Transactions so there is clarity both in 
the interpretation and application of the law.

3. To improve the capability of human resources (HR) of law enforcement officials in 
the field of information technology, including police officers, prosecutors, judges and 
even lawyers, particularly in addressing the problems of cyber law; so that the law 
enforcement can be done properly with the support of qualified human resource as well 
as experts in the field.
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ABSTRACT

Legal reasoning basically reflects the logic built judge in deciding a case. Therefore making the 
legal reasoning in practice is strongly influenced by the subject’s reasoning maker itself is the 
judge. In Indonesia ,the dominance of civil law tradition  is still deeply entrenched in the mindset 
of judges on the one hand to put the law as a source of  law, while on the other side the rapidly 
evolving social dynamics lead to generalizations laws against all cases that faced the judge is 
not always right. In this condition appear legal gap between  law in the book and law in action 
so that judges are required to make recstsvinding by  using living law as a source of law. Living 
law is a manifestation of the law,  values that live and thrive in the community for generations 
and reflect fairness in society.
Keywords: living law, legal reasoning, rectsvinding

I. Introduction
Plurality is an Indonesian`s characteristic  as a country that has a pluralistic of cultural, 
ethnic, and law or legal pluralism. Legal pluralism can be encountered in situations where 
there is more than one applicable law, which is state law and customary law, the living law 
that is still growing, evolving in certain society in Indonesia. The existence of state law and 
the living law have implications and relations with law enforcement in Indonesia.

Law enforcement, especially by the court essentially contains many components. Discussing 
law enforcement without offending the human who runs the enforcement aspect is a sterile 
discussion of nature. When discussing the law enforcement just holding on  a necessity 
as contained in the provisions of the law then it will only get a picture stereotips empty. 
Law enforcement be unbiased if it is linked to the implementation of concrete in humans.1 
In this regard, the judge may be cited as the main component  which has an important 
position in the judicial process . In order to make judge`s decision, reasoning pattern and 
law system were adopted by judges have a major influence on how the judges deciding 
cases. It is important to understand that the legal reasoning has a central position because 
it is a reflection of the mindset of judges in deciding a case. Legal reasoning is the thinking 
that is intrinsically closely related to how judges examine, assess, analyze and thereby 
formulate appropriate legal arguments. Therefore discussing about a court decision can not 
be separated from human (judges) as a principal or major organ. Judges decision which  
includes legal reasoning is the most important issue. Because it can be known logic and 
thinking established law judges in deciding the case.

1  Satjipto Rahardjo, Penegakan Hukum Suatu Tinjauan Sosiologis, Yogyakarta ,Genta Publishing, 2009,page ix
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In the civil law countries , codification by placing the written law  is the main thing. The use 
of law as a source of primary law resulted judges will only pursue legal certainty. The judge 
in this case only as subsumtie automaat, only the implementing legislation product. Judge as 
the mouthpiece of the law , bouche de la loi. The judge did not need to consider the justice 
of the law itself because the judge confine themselves to applicate  law to the case against 
using logic closed. 2With the deductive method, system logic requires the formulation of a 
major premise is closed as a determining factor. The major premise is built on the positive 
norm in the system of laws  and then juxtaposed with the fact that the minor premise, it will 
generate an indisputable conclusion.3

The use of law as a source of primary law by judges in practice can reduce the existence of 
the living law . The living law actually is a manifestation of values that grow, develop and 
believed by the society. It is undeniable that the society has laws that life (living law) as a 
societies value that can be used to solve a problem. Understanding of the law should also 
pay attention to the existing values in society.  Mochtar Kusumaatmadja explain that laws 
are made to be appropriate or attention to legal awareness.4 A good law should be the 
law, which also contained the living law made by Indonesian society. The living law is 
also an effort to overcome the legal gap between law in the book and law in action. The 
occurrence of this legal gap because on the one hand as a product of the legislature, laws are 
flawed because they could not adjust completely and clearly all aspects of human life. On 
the other side there is a gap between the law applicable to the societues common values .

II. Main Problem
In connection with the background there are two problems in  this paper, namely:
1.  How is the living law fills the legal gap between law in the book and law in action in the 

judicial process?
2.   How is the urgency of the living law in the legal reasoning of judges in deciding cases?

III. Discussion
A. The living law to fill the gap between law in the book and law in action in the 

judicial process.

Law and society can be likened to two components that affect each other and have 
a very close relationship. Cicero expression of ubi societas ibi ius (where there is a 
society there is a law) is very appropriate to describe the relationship between law and 
society. According to Satjipto Rahardjo, the relationship between law and society are 
closely interdependent. For the law, society is a resource that gives life and the law 
movement and contain of values, ideas, concepts. Also, they support the law in a way 
contributing members of the society to execute the law. Laws can only be run through 
human intervention.5

Discusses law in society can not be separated from the living law Eugene Ehrlich`s 
consept . Eugene Ehrlich explain that the living law is the law roomates dominate 
life itself eventhough it has not been posited in legal propositions. The source of our 

2  Satjipto Rahardjo, Sisi –Sisi Lain Dari Hukum di Indonesia, Jakarta, Penerbit Kompas,2008, page 224
3  Widodo Dwi Putranto, at Sulistyowati Irianto et al, Metode Penelitian Hukum Konstelasi dan Refleksi, Jakarta, 

Yayasan Pustaka Obor Mas, 2009, page15
4  Otje Salman, Filsafat Hukum Perkembangan dan Dinamika Masalah, Bandung, Refika Aditama, 2010, page 28
5  Umar Sholehudin, Hukum Dan Keadilan Masyarakat Perspektif Kajian Sosiologi Hukum, Malang, Setara 

Press, 2011,page 31
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knowledge of this law is, first the modern legal document, secondaly direct observation 
of life, of commerce of customs and usages and of all associations, not only reviews 
those that the law has recognised but also of reviews those that it has overload and 
passed by, indeed even of reviews those that it has dissaproved.In Ehrlich`s view, the 
state organizations play a role but only a subsidiary one. Other norms are custom, 
morality and practices of groups and associations. The difference between formal living 
law and social law psychology- resides in some type of rules evoke different feelings 
from others. 6The living law by Eugene Ehrlich obtained from patterns of behavior, 
values which grow and develop so it is not static in the society. On the other side,  Brian 
Z Tamanaha proposed law consists of the rules of conduct followed in everyday life-the 
customary practices and usagers the which give rise to and maintain the inner ordering 
of associations, professions, clubs, a school or factory etc.7

Understanding of the law have diverse perspectives to obtain a complete picture of the 
law itself. In a social perspective, the law is not in empty space, but there are factors  
that will influence it. Social perspective  see the law interpreted as a social phenomenon, 
a social institution that interacts with other social institutions in a broader social system. 
However, the rapidly growing social dynamics often are not followed its settings by 
laws. Dropping the widening chasm in line with the changing social order where the 
laws that exist in the natural reality. Here happens legal gap between the laws on paper 
(law in the book) and the law live in a reality (law in action). The legal gap shows the 
unconformity between the state law with the reality in the society. 

In judicial process,  this legal gap can arise when a case against the legislation does not 
set it explicitly or even no rules. Occurs or a legal gap between the substance of state 
law by value consciousness in society so that the judge’s decision did not reflect the  
sense of justice. In such conditions the living law can be used to fill the legal gap that 
occurs through rechtsvinding by the judge. Sudikno Mertokusumo explain the definiton 
of rechtsvinding is the law-making process by the judge or other law enforcement 
officer assigned to the application of the rules of the common law on concrete fact. 
Rechtsvinding is the process of concretization or individualization of legal regulation 
(das sollen) that are common to remember the events of concrete (das sein) specific.8

The conduct of rechtsvinding by judges is an attempt to overcome the legal gap between 
law in the book and law in action in deciding the case. The social change order and 
complexity of the case facing the judges led to laws can not be clearly and completely 
set it or have not even set. In addition to the expected use of the living law judge’s 
decision can accommodate and reflect the values conscousness that sense of justice.

B.  Urgency of the living law in the legal reasoning of judges in deciding cases

Legal reasoning basically learn the scientific accountability in terms of the science of law 
to the process of making a decision (judicial decision making) that includes arguments 
and  logical reasons as a justification of the decisions made.9 A legal decision required 
proper legal logic that controls porses justification (process of justification) any legal 
decision. Scientific activities that are included in the legal reasoning, among others, legal 
logic, legal arguments and legal discourse. 10According to Han Kelsen’s legal logic, the 

6  Hari Chand,Modern Jurisprudence, Kuala Lumpur, International Book Servives, 1994, page 192
7  Brian  Z Tamanaha, A General Jurisprudence of Law And Society, Oxford, Oxford University Press,2001,page 

3
8  Sudikno Mertokusumo, Penemuan Hukum Sebuah Pengantar, Yogyakarta, Liberty,2007,page 37
9  Johny Ibrahim, 2006, Teori dan Metodologi Penelitian Hukum Normatif, Surabaya, Banyumedi,2006,page 239
10  ibid
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logic of ordinary (common logic) is applied to the proposition - descriptive propositions 
of jurisprudence, exactly the same as it was applied as far as logic is aplikabel here the 
norms perskreptif of law.11

Legal reasoning is problematic thinking activities. This thinking activities are in the 
area of practical reasoning as stated Neil MacCormick “... legal reasoning as one branch 
of practical reasoning, the which is the application by humans of reviews their reason 
to deciding how it is right to conduct themselves in situations of choices. 12 The legal 
reasoning is used in two meanings. In broad terms, the legal reasoning associated with 
psychological processes that do judges to arrive at a verdict of the case at hand. Legal 
reasoning in the narrow sense with regard to the argument that underlies a decision. 
13Legal reasoning basically learn the scientific accountability in terms of the science 
of law to the process of making a decision (judicial decision making) that includes 
arguments and reasons - logical reasons as a justification or justifications of the decisions 
made. 14A legal decision required proper legal logic that controls porses justification 
(process of justification) any legal decision. Scientific activities that are included in the 
legal reasoning, among others, legal logic, legal arguments and legal discourse.15

In the judge’s decision, legal reasoning holds an important position because it is a 
reflection of the logic of judges in deciding the case. The dominance of the civil law 
system that was adopted by Indonesian`s judges to synchronize its legal reasoning. 
Modern saintification law is strongly influenced by the emergence of the paradigm of 
positivism in  modern science. The main character of modern law is a rational nature. 
Rational is characterized by the nature of the procedural laws. The procedure thus 
become an important basis of legal certainty to enforce the so-called justice, even the 
procedure becomes more important than talking about justice  itself. In modern legal 
system, justice  has been deemed to be provided to create a positive law. But in practice, 
the use of modern paradigm of positivism in law it also causes a lot of stiffness - rigidity 
such that the search for truth (searching for the truth) and justice (searching for justice) 
was not reached because it was blocked by a procedural system.16

The logical consequence of the procedural application prioritization is what makes the 
judges reasoning put forward the procedural fairness than substantive justice. On the 
one hand by using syllogistic reasoning is required by a judge, but on the other hand  
the complexicty cases also  requires interpretation. The rapid dynamics of human life 
often leads laws can not be clear, complete and thorough set of cases examined or even 
judges are not laws that govern them. This condition raises the legal gap between law 
in the book and law in action. Making legal reasoning in practice be able to use other 
legal sources other than the law included the living law. In an effort to fill the legal gap 
between law in the book and law in action so the judge should make rechtsvinding by 
using the living law as the legal sources, this judge`s obligations can be discerned in Act 
48 / 2009 as follows:
- Article 5 (1)  judges and constitutional judges shall explore, and understand the 

value of the legal and sense of justice in society.

11  Arief B Shidarta, Hukum dan Logika, Bandung, Alumni, 2013, page76
12  Neil Maccormick, Legal Reasoning and Legal Theory, Oxford , Oxford University Press, 1994,page xi
13  Philipus M Hardjon, et al, Argumentasi Hukum, Yogyakarta, Gajah Mada Press, 2005, page 19
14  Johny Ibrahim, opcit, page 239
15  ibid
16 Adji Samekto, Justice for All Kritik Terhadap Hukum Modern Dalam Perspektif Studi Hukum Kritis, 

Yogyakarta, Genta Press, 2008,page 34
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- Article 10 (1) The court prohibited to examine, hear and decide a case filed on the 
grounds that the law does not exist or is less clear, but obliged to examine and hear.

Based on the description above, it appears that the obligation of judges to make 
rechtsvinding one side have been guaranteed by law. On the other hand the rechtsvinding  
is also the implementation of judicial independence . The essence of independence 
judicial is included in it if a judge in deciding the case could follow, extracting  the 
societies values. The judge is not fixated on the legislation product as the primary source 
of law or a judge is not longer as the mouthpiece of law. The urgency of living law in 
the legal reasoning can be observed in the Putusan PN Denpasar  No 2 / Pid.B / 1985 
and Putusan PN Klungkung No. 24 / Pid / S / 1992 which are relating to “Lokika 
Sanggraha”. This legal reasoning of judges based on the living law  that exist in the 
society of Bali.

The judge’s responsibility is reflected in the judge’s decision may be referred to as the 
crown of judges with the core lies in its consideration. In consideration of the judge’s 
reasoning which contained a description of the legal logic and thinking established by 
the judge. Legal reasoning is simply defined as the activity of thinking problematic 
tersistematisasi (gesystematiseerd probleemdenken) on legal subjects (human) as 
individual and social beings in the natural circle of culture.17 The importance of the role 
of judges in realizing the value of justice is also reflected in the decision of the head that 
reads “Justice sake uthe belief in one God”. Therefore the role of the judge is basically 
not simply apply the law textually but also must consider the basic values of the society. 
In deciding the case, the judge should consider to the social reality in which case it 
occurs. Moreover, the values that live or living law that is owned by the local society is 
something that can not be denied its existence.

D. Conclusion
1. The living law can fill the legal gap between law in the book and law in action 

by making recthsvinding in the judicial process. As a manifestation of the values 
consciusness, the living law reflects the values that are growin in Indonesia as a 
pluralistic society.

2. The urgency of  living law in the legal reasoning of judges is closely related to 
rechtsvinding as an effort make judge`s decision so that it can  reflect the sense of 
justice. Judge is no longer as the mouthpiece of laws but can use the living law as 
another source of law.
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ABSTRACT

Never make jokes about having a bomb in your luggage when going through airport security or 
when you are in flight, because it can cause lots of trouble. These kinds of bomb jokes incidents 
happen around the world, and of course in Indonesia. 

The regulations on bomb jokes in flight in Indonesia divided into: international law regimes, 
and national law regimes. As a member of the ICAO, Indonesia has ratified the Convention 
on Offences and Certain other Acts Committed on Board Aircraft (Tokyo Convention 1963), 
Convention for the Suppression of Unlawful Seizure of Aircraft (The Hague 1970), and 
Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation (Montreal 
Convention 1971), with the Act No. 2 of 1976. Indonesia has also adopted the Resolution of the 
ICAO General Assembly (ICAO Doc. 10022, Assembly Resolutions in Force, 4 October 2013), 
and the Standard and Recommended Practices (SARPs) adopted by ICAO. The national law 
regimes consist of Act No. 2 of 1976, the Penal Code (KUHP), and Act No. 1 of 2009.

The perpetrators of the bomb jokes come from various backgrounds, with different motives. 
Whatever the motives, whether these jokes are true or false, is taken seriously by the authorities, 
because it causes negative impacts, both for the airlines and for the other passengers. 

Whatever the reason, bomb jokes threatened aviation safety. Thus it should be investigated 
and legally processed. And for the perpetrators, no matter civil society, police officers, army 
members, or government officials, must go through legal procedures and subject to sanctions in 
accordance with the applicable law in Indonesia.
Keywords: bomb jokes in flight, regulations and cases, Indonesia.

I.  INTRODUCTION
Never make jokes about having a bomb in your luggage when going through airport security 
or when you are in flight. It is not funny at all. In fact it can cause a lot of trouble.

A Chinese national, Zheng Hao, pleaded guilty of committing a criminal intimidation 
under Section 506 of the Act No. 574 (Malaysian Penal Code)1, on his joke while onboard 
Beijing-bound Air China Flight CA872 at Kuala Lumpur International Airport (KLIA) on 
30 November 2015. He jokingly told the flight attendant that he had two bombs when he 
was trying to push his carry-on bag into the overhead compartment in the plane. The flight 
attendant informed the rest of the plane crew about Hao’s bomb jokes. He was then escorted 
off the plane and handed over to the police. The magistrate then ordered Hao to serve five 

1 Section 506 of the Act 574: “Whoever commits the offence of criminal intimidation shall be punished with 
imprisonment for a term which may extend to two years or with fine or with both; ...”.  
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days in jail, and also fined RM 7,000 or five months jail in default. 2

Another case is what happened to Bangkok Airways flight PG 92 in Thailand. The captain 
of the plane aborted the take-off when a flight attendant reported an overheard conversation 
about “an explosion” between the passengers as they were placing their luggage in the 
overhead compartment. The captain’s report about a suspicious bomb threat than triggered 
emergency response procedures.  After a thorough check on the plane and the passengers’ 
luggage, nothing was found. The plane was allowed to leave, and the four Thai men were 
brought to the Suvarnabhumi Airport police station for investigation. After being prompted, 
turn out the goods in question is drums used in a Brahma ritual, which will be perform 
by those four men in a shrine in Phuket. The statement “watch out or it will ra-berd” as 
one of them put the drum in the overhead compartment is a warning that the drum should 
be placed carefully to avoid damaging it. But the word “ra-berd” has been misunderstood 
because in Thai language it means to “explode or burst”. Wichalit Namuangrak, who said 
the statement, could be charge of giving false information causing panic on a parked aircraft 
under the Aviation Offences Act. If charged and found guilty, he is liable for an up to five 
years term in jail and/or a fine up to 200,000 baht. 3

These kinds of incidents happen around the world, and of course also happened in Indonesia. 
The latest incident was on 4 April 2016 when a Lion Air flight from Sultan Thaha Airport 
in Jambi was forced to turn back and make an emergency landing after received a bomb 
threat from a passenger. The passenger, who happens to be a policeman, claimed that he was 
carrying a bomb in his bag. A special bomb disposal squad checked the passenger’s bag, but 
there was no explosive found. The passenger then detained by a special police team in Jambi 
for investigation. 4

II.  THE INTERNATIONAL REGULATIONS ON BOMB JOKES IN FLIGHT
The rules of international air law regulated in the Convention on International Civil Aviation 
1944 in Chicago (Chicago Convention 1944). In Article 37 clearly stated that in order to 
improve flight safety and security, each contracting parties of the Convention should seek to 
manage civil aviation according to the standards made by ICAO.5 Therefore ICAO should 
always create and update the Standards and Recommended Practices (SARPs) as outlined 

2 News Strait Times Online, ‘’Bomb Joke’ on Plane Lands Chinese National 5-day Jail, RM7k Fine’(3 December 
2015), available at http://www.nst.com.my/news/2015/12/115307/bomb-joke-plane-lands-chinese-national-5-
day-jail-rm7k-fine (last visited 5 April 2016). The New Paper Online, ‘Fine, Jail for Joking about Bomb on 
China-bound Flight 58’ (3 December 2015), available at http://www.tnp.sg/news/world-news/fine-jail-joking-
about-bomb-china-bound-flight#sthash.jh8i3qJ8.dpuf (last visited 5 April 2016). The Rakyat Post, ‘Hoax Bomb 
Threat Proves to be No Laughing Matter for China National’ (3 December 2015), available at http://www.
therakyatpost.com/news/2015/12/03/hoax-bomb-threat-proves-to-be-no-laughing-matter-for-china-national/ 
(last visited 5 April 2016).

3 Bangkok Post, ‘No Rhytm, Just Blues in Plane Bomb Scare’ (21 February 2016), available at http://www.
bangkokpost.com/news/security/871152/no-rhytm-just-blues-in-plane-bomb-scare (last visited 11 April 2016). 
China Aviation Daily, ‘Drum Joke Grounds Phuket Flight as Bomb Scare’ (21 February 2016), available at 
http://www.chinaaviationdaily.com/news/50/50987.html (last visited 11 April 2016). 

4 Suara Pembaruan, ‘Anggota Polisi Penebar Isu Bom di Bandara Sultan Thaha Ditangkap’ (4 April 2016) 
(Indonesia), available at http://sp.beritasatu.com/home/anggota-polisi-penebar-isu-bom-di-bandara-sultan-
thaha-jambi-ditangkap/112691 (last visited 11 April 2016). Indo-Aviation.com, ‘Diancam Bom, Lion Air 
Mendarat Kembali di Bandara Sultan Thaha’ (4 April 2016) (Indonesia), available at http://indo-aviation.
com/2016/04/04/diancam-bom-lion-air-mendarat-kembali-di-bandara-sultan-thaha/ (last visited 11 April 
2016). Bernama.com, ‘Prankster Cop Arrested Over Bomb Scare On Lion Air Flight’ (4 April 2016), available 
at http://www.bernama.com/bernama/v8/ge/newsgeneral.php?id=1231929 (last visited 11 April 2016). 

5 Paul B. Larsen, Joseph C. Sweeney, and John E. Gillick, Aviation Law: Cases, Laws, and Related Sources, 
Second Edition, (Martinus Nijhoff Publishers, Boston-USA, 2012), pp 56.
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in Annex 1 – 18 with various documents and elaboration that must be followed by each 
contracting parties.

In order to regulate the aviation security, especially to prevent and suppress all acts on 
unlawful interference against civil aviation throughout the world, the ICAO Council then 
adopted the first SARPs for international aviation security and designated as Annex 17 to the 
Chicago Convention in March 1974.6 Annex 17 titled “Security: Safeguarding International 
Civil Aviation Against Acts of Unlawful Interference”. Chapter 1 of Annex 17 explains the 
definition of the acts of unlawful interference as: 

“Acts or attempted acts such as to jeopardize the safety of civil aviation, including but 
not limited to:
- Unlawful seizure of aircraft,
- Destruction of an aircraft in service,
- Hostage-taking on board aircraft or on aerodromes,
- Forcible intrusion on board an aircraft, at an airport or on the premises of an 

aeronautical facility,
- Introduction on board an aircraft or at an airport of a weapon or hazardous device 

or material intended for criminal purposes,
- Use of an aircraft in service for the purpose of causing death, serious bodily injury, 

or serious damage to property or the environment,
- Communication of false information such as to jeopardize the safety of an aircraft 

in flight or on the ground, of passengers, crew, ground personnel or the general 
public, at an airport or on the premises of a civil aviation facilities.”

Before Annex 17 adopted by ICAO Council in 1974, in Montreal has been held the 
Convention for the Suppression of Unlawful Acts of the Safety of Civil Aviation in 1971 
(Montreal Convention 1971). This convention was born out of concerns of countries on the 
occurrence of the acts of unlawful interference in aviation. Because such acts that endanger 
the safety of passengers and their belongings could affect flight operations services and 
reduce the public trust in the safety of international flights.7

The Montreal Convention 1971 guarantees the safety of the passengers by requiring each 
contracting parties to provide appropriate sanctions and punishments for the perpetrators of 
acts on unlawful interference. Article 1 par 1 of the Convention describes that:

“Any person commits an offence if he unlawfully and intentionally: 
(a) performs an act of violence against a person on board an aircraft in flight if that act 

is likely to endanger the safety of that aircraft; or 
(b) destroys an aircraft in service or causes damage to such an aircraft which renders it 

incapable of flight or which is likely to endanger its safety in flight; or 
(c) places or causes to be placed on an aircraft in service, by any means whatsoever, a 

device or substance which is likely to destroy that aircraft, or to cause damage to 
it which renders it incapable of flight, or to cause damage to it which is likely to 
endanger its safety in flight; or

(d) destroys or damages air navigation facilities or interferes with their operation, if 
any such as is likely to endanger the safety of aircraft in flight; or

(e) communicates information which he knows to be false, thereby endangering the 
safety of an aircraft in flight.”

6  ICAO website, ‘Annex 17’, available at http://www.icao.int/Security/SFP/Pages/Annex17.aspx (last 
visited 11 April 2016).

7  K. Martono and Amad Sudiro, Hukum Udara Nasional dan Internasional Publik (Public National and 
International Air Law), (Indonesia), (Rajawali Press, Indonesia, 2012), pp 189.
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Montreal Convention 1971 obliges each contracting parties to carry out various steps 
required to provide firm sanctions and punishment against the perpetrators of acts of 
unlawful interference which occurred in the jurisdiction of the country in accordance with 
their national laws.

The bomb jokes can be categorized as communication of false information that can 
endangered the safety of an aircraft in flight or on the ground, of passengers, crews, ground 
personnel or the general public, at an airport or on the premises of a civil aviation facilities. 
Such incidents have threatened flight safety and security. It also can cause significant costs 
and operational disruption for airlines, and not to forget bad travel experience for the other 
passengers. Thus, based on the Annex 17 and the Montreal Convention 1971, every State 
should provide firm sanctions and punishments against the perpetrators of the bomb jokes.

III. THE REGULATIONS ON BOMB JOKES IN FLIGHT IN INDONESIA
1. International Law Regimes

The international law on the prevention and suppression on any kind of problems and 
attacks on aviation and airport security is based on several multilateral conventions 
drafted under the ICAO.8

As a member of the ICAO, Indonesia has ratified the Convention on Offences and 
Certain other Acts Committed on Board Aircraft, signed at Tokyo 14 September 1963, 
Convention for the Suppression of Unlawful Seizure of Aircraft, signed at the Hague on 
16 December 1970, and Convention for the Suppression of Unlawful Acts Against the 
Safety of Civil Aviation, signed at Montreal on 23 September 1971, with the Act No. 2 
of 1976.9

Furthermore, as a signatory to the Chicago Convention of 1944, Indonesia is committed 
to comply with the international criminal aviation laws and regulations adopted by 
Resolution of the ICAO General Assembly (ICAO Doc. 10022, Assembly Resolutions 
in Force, 4 October 2013), and also the Standard and Recommended Practices (SARPs) 
adopted by ICAO.10

2. National Law Regimes
a. Penal Code (KUHP)

Crimes related to aviation and aviation facilities provided in Articles 479a to 479r 
of the Penal Code (KUHP). Especially in Article 479p, in which regulates that 
whoever provide false information and therefore the action was endangering the 
security of the aircraft in flight shall be punished by a maximum imprisonment of 
fifteen years.   

b. Act No. 1 of 2009

Act No. 1 of 2009 concerning Civil Aviation (known as the Civil Aviation Act of 
2009) is a refinement of Act No.15 of 1992. This act, which came into force on 
1st January 2009, is formulated based on the Chicago Convention of 1944, and 

8 Paul Stephen Dempsey, Aviation Security: The Role of Law in the War against Terrorism, Columbia Journal of 
Transnational Law, Volume 41 Number 3, 2003, pp 658. 

9 Act No. 2 of 1976 concerning the Ratification of Tokyo Convention 1963, The Hague Convention of 1970, and 
Montreal Convention of 1971. 

10 Amad Sudiro and K. Martono, Legal Aspects of : The Prevention, Suppression Of Terrorism And Others 
Unlawful Acts In Indonesia, unpublished document, 2016. 
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with regard to the development of air transportation in Indonesia.11 This act is very 
important because it regulates all aspects of civil aviation in Indonesia. 

Specifically regarding civil aviation security is regulated in Chapter XIV from 
Article 323 to 351. Article 344 stated that “any person shall be prohibited to do 
any acts of unlawful interference endangering aviation and air transportation 
safety, such as (a) taking unauthorized control of an aircraft during flight or on the 
ground; (b) taking hostage(s) inside an aircraft or an airport; (c) entering an aircraft, 
restricted security area, or aeronautical facility area without any authorization; (d) 
carrying weapon, dangerous goods and equipment, or a bomb into an aircraft or 
airport without permit; and (e) giving false information that endangering aviation 
safety”.

A bomb jokes is categorized as “giving false information that endangering aviation 
safety”. This kind of action shall be punished with a maximum imprisonment of 
1 (one) year.12 And if this action leads to accident or property damage, it shall be 
punished with a maximum imprisonment of 8 (eight) years.13 Furthermore, if it 
results in the death of people then shall be punished with a maximum imprisonment 
of 15 (fifteen) years.14

In case there is an unlawful act such as a bomb jokes in flight, the perpetrators 
should be taken for further investigation by the Aviation Security, and then handed 
over to the police for undergo the legal process.  But in some cases, the authorities 
then ask the perpetrator to sign an order to not repeat his action, before he was let 
go. He will be called for questioning again at any time if necessary.

IV.  THE CASES OF BOMB JOKES IN FLIGHT IN INDONESIA
There are some cases of bomb jokes in flight happened in Indonesia. The following is the 
data in the year 2015 and 2016.
a. In the year 2015

In this period at least fifteen cases of bomb jokes were recorded.  Here are some cases 
of the bomb jokes.

1. April 2015

During April 2015, there are two cases of bomb jokes in flight. The first was on 
24 April 2015, when GW, a passenger of Lion Air JT250 on Jakarta-Padang route, 
jokingly said that he was bringing a bomb in his cabin luggage. The flight was 
delayed, and all the passengers were asked to get off the plane for inspection. After 
thoroughly checked, there was no bomb found. GW was then interogated by the 
Aviation Security officers and the police officers. GW, who is an active member 
of the Indonesia Army, later admitted that he was only joking. However he later 
grounded and must undergo the legal process.15

11  K. Martono and Amad Sudiro (note 6 above), pp 233. 
12  Act No. 1 of 2009, Art. 437 (1).
13  Act No. 1 of 2009, Art. 437 (2).
14  Act No. 1 of 2009, Art. 437 (3).
15  Airmagz, “Dua Penumpang Pesawat Bercanda Bawa Bom Terancam Sanksi” (30 April 2015) (Indonesia), 

available at http://www.airmagz.com/432/dua-penumpang-pesawat-bercanda-bawa-bom-terancam-sanksi.html 
(last visited 24 April 2016).
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The second case was on 29 April 2015. IRY, a passenger of Batik Air ID6870 on 
Jakarta-Palembang route, admitted that he was bringing a grenade when a flight 
attendant asked him about his cabin luggage. The flight was delayed for inspection, 
and IRY then interogated by the Aviation Security officers. He admitted that he was 
only joking.16

2. May 2015

There are four cases of bomb jokes during May 2015. The first case was on 1 
May 2015 when NA, a passenger of Lion Air JT353 from Padang to Jakarta threw 
a bomb joke. Then on 4 May 2015, Lion Air JT973 from Batam to Kualanamu 
Medan became the victim of bomb jokes with offender’s initial SMS. The third 
case happened to Lion Air JT379 with Batam-Jakarta route when a passenger, SRT, 
cracked a bomb joke on 7 May 2015. And the last is on 13 May 2015, when BP, a 
passenger of Lion Air JT330 from Jakarta to Palembang, threw the bomb joke in 
flight. 17

3. September 2015

The first case on September 2015 happened when JH, a passenger of Lion Air JT770 
on Jakarta-Manado route cracked a bomb joke in flight. Then on 30 September 
2015, FJZ, a passenger of Citilink Indonesia QG143 on Kualanamu Medan – Halim 
Perdana Kusumah Jakarta route threw a bomb joke at the Security Check Point II 
Domestic of Kualanamu Airport. 18

4. October 2015

On 11 October 2015, a passenger of Lion Air JT775, with initial RI, cracked a bomb 
joke at the Security Check Point II Domestic of Sam Ratulangi Airport, Manado. 19

5. November 2015

Another case of bomb jokes was on 26 November 2015. BS, a passenger of Batik 
Air ID6179 from Ambon to Jakarta, told the flight attendant that he was bringing 
a bomb inside a package. He then forced down to be investigated and undergo the 
legal process, as it should be. 20

16 Airmagz (note 7 above). Sindonews.com, “Hendak Take Off, Pria Ini Mengaku Bawa Bom di Bandara 
Soetta”(29 April 2015) (Indonesia), available at http://metro.sindonews.com/read/995468/170/hendak-take-
off-pria-ini-mengaku-bawa-bom-di-bandara-soetta-1430309581 (last visited 24 April 2016).

17 Ministry of Transportation Republic of Indonesia (Website), “Jadikan Bom Sebagai Bahan Candaan Di Pesawat 
Terancam 8 Tahun Penjara” (9 January 2016) (Indonesia), available a http://dephub.go.id/berita/baca/jadikan-
bom-sebagai-bahan-candaan-di-pesawat-terancam-8-tahun-penjara/ (last visited 24 April 2016). Harian 
Analisa (Website), “Candaan Bawa Bom Jangan Ditiru, Ancamannya Bui 1 Tahun” (30 November 2015) 
(Indonesia), available at http://news.analisadaily.com/read/candaan-bawa-bom-jangan-ditiru-ancamannya-bui-
1-tahun/193154/2015/11/30 (last visited 24 April 2016).

18 Ministry of Transportation Republic of Indonesia (Website) (note 9 above). Sindonews.com, “Sepanjang 2015, 
Belasan Ancaman Bom Sasar Lion Air” (4 Januari 2016) (Indonesia), available at http://nasional.sindonews.
com/read/1074411/14/sepanjang-2015-belasan-ancaman-bom-sasar-lion-air-1451919003 (last visited 24 April 
2016).

19 Ministry of Transportation Republic of Indonesia (Website) (note 9 above). 
20 Harian Analisa (Website) (note 9 above). Detik News, “Bercanda Bawa Bom di Batik Air Ambon-jakarta, 

Penumpang ini Diturunkan” (29 November 2015) (Indonesia), available at http://news.detik.com/berita/3083316/
bercanda-bawa-bom-di-batik-air-ambon-jakarta-penumpang-ini-diturunkan (last visited 24 April 2016).
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6. December 2015

The first case in December 2015 happened on 2 December, when NP (a passenger 
of Lion Air JT706 on Surabaya-Makassar route) told the Aviation Security officers 
at the Security Check Point at Juanda Airport that he is carrying a bomb. After that 
on 13 December 2015 a man initials DN admitted carrying explosives. The reason 
was because he is annoyed due to the strict security checks at the airport.21

The third case was on 24 December 2015, on Eva Air from Jakarta to Taipei. Then in 25 
December 2015, H, a passenger of Lion Air JT544 from Jakarta to Yogyakarta cracked 
a bomb joke. 22

On 26 December 2015, the authorities investigated EHS, FMA, and HI, because they 
said the word “bomb” inside the plane. The three men were the passengers of Batik Air 
ID6541 from Kupang to Jakarta.23

The next case is on 30 December 2015. A passenger of AirFast FS231 from Jakarta to 
Timika with initials DBD arrested by the Aviation Security officers. This arrest was 
made because he admitted carrying explosives as officers checked before entering into 
the plane. No explosives were found in his luggage, but he still investigated further by 
the authority. 24 And the last case in 2015 is the bomb jokes on Lion Air JT536 from 
Jakarta to Solo, 31 December 2015.25

b. In the year 2016
During the first quarter of 2016, there have been approximately 20 cases of bomb jokes 
in flight happened in Indonesia. Some of them are listed as follows:
1. January 2016

a. 3 January 2016, on Lion Air JT663 by a passenger with the initials JM. 26

b. 4 January 2016, on AirFast FS221 by a passenger with the initials S bin KS. 27

c. 7 January 2016 
A passenger with initials J said the word “bomb” to the flight attendant on 
Lion Air JT866 (Jakarta-Palangkaraya) while he put his hand carry luggage 
on the overhead compartment. The flight attendant take the issue seriously 
and immediately report it to local officials. As a result, J directly secured in 
the Post A5 Sector Lion Air Terminal 1 Soetta Airport. He confessed to the 
officers that he was only joking and was not carrying a bomb at all. J then 
immediately handed over to the post OD Terminal 1 of Soekarno-Hatta. The 
case was then forwarded to the investigators and the Airport Authority. Airport 
Authority Public Relations (Otban) said that for the time being J was not 
arrested. However, this case remain under investigation and J will be called for 

21 Radar Jogja, “Nenek 69 Tahun Gegerkan Bandara, Ngaku Bawa Bom” (9 January 2016) (Indonesia), available 
at http://www.radarjogja.co.id/blog/2016/01/09/nenek-69-tahun-gegerkan-bandara-ngaku-bawa-bom/ (last 
visited 24 April 2016).

22 Ministry of Transportation Republic of Indonesia (Website) (note 9 above). 
23 Liputan6.com, “4 Kisah Ancaman Bom di Bandara” (8 January 2016) (Indonesia), available at http://news.

liputan6.com/read/2407512/4-kisah-ancaman-bom-di-bandara?p=1 (last visited 24 April 2016).
24 Joglosemar.co, “Lagi, Canda Bom di Bandara Adisoemarmo” (17 January 2016) (Indonesia), available at http://

joglosemar.co/2016/01/lagi-canda-bom-di-bandara-adisoemarmo.html (last visited 24 April 2016).
25 Ministry of Transportation Republic of Indonesia (Website) (note 9 above). 
26 Ministry of Transportation Republic of Indonesia (Website) (note 9 above). 
27 Ministry of Transportation Republic of Indonesia (Website) (note 9 above). 
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questioning again at any time. 28

d. 8 January 2016 
 The first case occurred when an old woman initials LM suddenly claiming to 

have a bomb while entering the airport lounge. She said it was because she is 
annoyed with the strict security checks at the airport. The lady then directly 
secured by the Aviation Security and is not allowed to fly. Furthermore, she is 
handed over to the police. 29

 Later on the same day, an Indonesian Army member, Major Cba Slt, secured by 
the authority of Sultan Syarif Kasim II Pekanbaru Airport on Friday, 8 January 
2016. He was making a scene on the Lion Air JT141 since admitted carrying 
a bag containing a bomb. He then secured before the plane take off around 
15.00 pm. Due to his action, Lion Air flight departure was delayed until the 
investigation is completed and the aircraft is declared safe to fly. The man are 
being investigated intensively.30

e. 10 January 2016 
 As a result of his bomb joke, Ipda CW, a police officer of the Denpasar 

Police Forensic Laboratory, was detained by the Aviation Security of Sultan 
Hasanuddin International Airport, Makassar. The incident began when CW and 
his two colleagues entered the airport through the Security Check Point 2 X-ray 
at around 15.20 pm. He was jokingly told his colleagues that he is carrying a 
bomb inside his bag. The joke heard by two Aviation Security officers. He then 
brought to the office to be interrogated. 

 All the baggage was being re-examination. After declared safe and passed the 
examination, Lion Air JT754 then free to fly. But CW is not allowed to fly and 
still undergoing the investigation process. 31

f. 11 January 2016
 An incident involving DHS, a civil servant from the Papua Provincial 

Government, happened in Sultan Hassanudin International Airport, Makassar 
this time. While in transit on the way from Papua to Bandung, DHS caused the 
Walk Through Metal Detector rings. When the Aviation Security questioned 
him, he said that he was carrying a bom. He even repeated the word three times.

 DHS then taken into the examination room. The other passengers in the transit 
area were evacuated, and all the baggage in the area were checked. After being 
examined, DHS is declared safe. The thing that causes the metal detector rings 
turned out to be a gas match. But since his actions are considered as a threat, 
DHS then secured by the Aviation Security officers for later handed over to the 

28  Liputan6.com, “Bercanda Bawa Bom, Penumpang Lion Air Terancam 1 Tahun Bui”, (8 January 2016) 
(Indonesia), available at http://news.liputan6.com/read/2406881/bercanda-bawa-bom-penumpang-
lion-air-terancam-1-tahun-bui (last visited 24 April 2016). 

29  Radar Jogja (note 13 above). Tribun Pekanbaru, “Kesal Pemeriksaan Ketat, Nenek Ini Mengaku Bawa Bom 
ke Pesawat” (8 January 2016) (Indonesia), available at http://pekanbaru.tribunnews.com/2016/01/08/
kesal-pemeriksaan-ketat-nenek-ini-mengaku-bawa-bom-ke-pesawat (last visited 24 April 2016).

30  Liputan6.com, “Mengaku Bawa Bom, Anggota TNI Diamankan di Bandara Pekanbaru”, (8 January 
2016) (Indonesia), available at http://news.liputan6.com/read/2407476/mengaku-bawa-bom-anggota-
tni-diamankan-di-bandara-pekanbaru (last visited 24 April 2016).

31  Liputan6.com, “Bergurau Bawa Bom, Perwira Polisi Diamankan di Bandara Hasanuddin” (10 January 
2016) (Indonesia), available at http://regional.liputan6.com/read/2408488/bergurau-bawa-bom-
perwira-polisi-diamankan-di-bandara-hasanuddin (last visited on 24 April 2016).
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airport police. 32

g. 12 January 2016, on AirAsia AK298 (Kualanamu Medan to Penang, Malaysia) 
by a passenger with the initials SR who admitted carrying a bomb in his bag. 
After being checked by the Aviation Security officers, it turned out to be food 
and beverages. 33

h. 14 January 2016 
 A passenger with the initials RS has caused chaotic situation at Sultan 

Hasanuddin International Airport when he admitted that he was carrying a 
bomb inside his jacket. Aviation Security officers than brought him to the body 
examination room for re-examination. Nothing was found, but the authority 
will further investigate RS. 34

i. 15 January 2016 
 A passenger of Lion Air JT305 at Sultan Iskandar Muda Airport in Aceh 

admitted carrying a bomb. He was later detained by the Aviation Security 
officers and brought to the police to be further investigated. 35

j. 16 January 2016 
 There were two cases recorded in 16 January 2016. The first was ST, a passenger 

of Air Asia AK122 from Kualanamu to Kuala Lumpur, Malaysia that said he 
was carrying a bomb. He was being secured and investigated by the authority. 
Later he admitted that he did not intentionally mention the word “bomb”. 36

 The other is the case when ACR, a passenger of Lion Air JT533 shouted that 
there is a bomb on the plane, when the plane was ready for take off. All the 
passengers and the crews were evacuated, and ACR was being secured and 
investigated by the Aviation Security. 37

k. 18 January 2016 
 This incident occurred at the Security Check Point of Kualanamu International 

Airport. One of the passengers with initials A, was surprised by the tight 
security checks procedures. According to him, this was the reason he then 
spontaneously mention the word “bomb” when the Aviation Security officer 
checked his luggage. 38

32  Liputan6.com, “Bercanda Bawa Bom, PNS Papua Ditangkap di Bandara Hasanuddin” (11 January 2016) 
(Indonesia), available at http://regional.liputan6.com/read/2409237/bercanda-bawa-bom-pns-papua-
ditangkap-di-bandara-hasanuddin (last visited 24 April 2016).

33  PojokSatu.id, “5 Candaan Teror Bom Ini Bikin Heboh Bandara” (19 January 2016) (Indonesia), available 
at http://sumut.pojoksatu.id/2016/01/19/5-candaan-teror-bom-yang-bikin-heboh-bandara/ (last visited 
on 24 April 2016).

34  Liputan6.com, “Bandara Makassar Digegerkan Bom ‘Jaket’ Penumpang Jakarta” (14 January 2016) 
(Indonesia), available at http://regional.liputan6.com/read/2412261/bandara-makassar-digegerkan-
bom-jaket-penumpang-jakarta (last visited 24 April 2016).

35  PojokSatu.id (note 25 above).
36  PojokSatu.id (note 25 above).
37  Joglosemar.co (note 16 above).
38  Fokusmedan.com, “Ngaku Bawa Bom, Penumpang Pesawat Buat Pernyataan Tertulis” (18 January 2016) 

(Indonesia), available at http://fokusmedan.com/article/27180 (last visited 24 April 2016).
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l. 20 January 2016 
 Another incident of bomb jokes occurred in Adi Sucipto International Airport 

in Yogyakarta, when three college students jokingly said that they are carrying 
a bomb while their bags checked by the airport officer. Even though they later 
admitted that it was only a joke, they are not allowed to fly and must undergo 
the legal process. 39

m. 22 January 2016 
 RG, a passenger of Batik Air ID7014, was upset she had to queue for too long 

at the Security Check Point of Kualanamu International Airport. She later 
claimed that she was carrying a bomb. As a result of her statement, she then 
detained for further examination and investigation. While her plane must pass 
re-examination, which cause a delay in the departure of the plane. 40

 Apparently, it was not only ordinary people who made bomb jokes. A politician, 
who happens to be the deputy speaker of North Sumatera’s Regional House of 
Representatives, initials ZS made a similar joke. 

 ZS, passenger of Batik Air ID7016 destination Kualanamu-Jakarta claimed to 
have a bomb in his bag when in the Security Check Point area. The officers 
immediately secured ZS to the security office for investigation. At the 
investigation, ZS claimed that he was upset at having to queue for so long at the 
Security Check Point, so he said to have a bomb in his bag. He then detained 
for further investigation. 41

n. 24 January 2016
 Another case happened in 24 January 2016, when DMS, a passenger of Batik 

Air ID6891 from Kualanamu to Jakarta, claimed she is carrying a bomb on the 
Security Check Point. She then detained to be further investigated. 42

o. 28 January 2016 
 JS, a passenger of Cathay Pacific CX718 bound for Hongkong from Jakarta, 

cracked a bomb joke prior checking in the plane. As a result of his joke, he had 
to miss his flight, because he is intensively interrogated by Airport Police. JS 
told the authorities that he was joking and said the word “bomb” spontaneously. 
The authorities then told him to sign an order to not repeat his actions, before 

39 Liputan6.com, “Bercanda Bawa Bom, 3 Mahasiswa Hebohkan Bandara Yogayakarta” (20 January 
2016) (Indonesia), available at http://regional.liputan6.com/read/2416065/bercanda-bawa-bom-3-
mahasiswa-hebohkan-bandara-yogyakarta (last visited 24 April 2016).

40  Fokusmedan.com, “Bercanda Bawa Bom, Wanita Penumpang Batik Air Diamankan di KNIA” (22 January 
2016) (Indonesia), available at http://fokusmedan.com/article/27309  (last visited 24 April 2016).

41 Waspada.co.id, “Kecewa dengan Pelayanan, Wakil Ketua DPRD Ngaku Bawa Bom” (23 january 
2016) (Indonesia), available at http://waspada.co.id/medan/kecewa-dengan-pelayanan-wakil-ketua-
dprd-ngaku-bawa-bom/ (last visited 24 April 2016).  Indofakta Online, “Ketua Partai Hanura Sumut 
Mengaku membawa Bom di Bandara KNIA” (23 January 2016) (Indonesia), available at http://www.
indofakta.com/?read/nas/8375/Ketua~Partai~Hanura~SUMUT~Mengaku~Membawa~Bom~Di~Bandar
a~KNIA (last visited 24 April 2016). Today Online, “Frustrated by Long Queues, Passengers Lash Out 
at Indonesian Airport with Bomb Jokes”, (26 January 2016), available at http://www.todayonline.com/
world/asia/frustrated-long-queues-passengers-lash-out-indonesian-airport-bomb-jokes (last visited 24 
April 2016). 

42 Koran Sindo, “Penumpang di KNIA Kembali Bikin Teror Ngaku Bawa Bom” (25 January 2016) 
(Indonesia), available at http://www.koran-sindo.com/news.php?r=5&n=9&date=2016-01-25 (last 
visited 24 April 2016). 
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he was let go. 43

2. 4 April 2016 

 The latest incident was on 4 April 2016 when a Lion Air flight from Sultan Thaha 
Airport in Jambi was forced to turn back and make an emergency landing after 
received a bomb threat from a passenger. The passenger, who happens to be a 
policeman, claimed that he was carrying a bomb in his bag. A special bomb disposal 
squad checked the passenger’s bag, but there was no explosive found. The passenger 
then detained by a special police team in Jambi for investigation. 44 This was the 
second time in 2016 when a police officer was involved in a hoax bomb threat while 
on a plane.

From the cases above, it can be seen that the perpetrators of the bomb jokes come from 
various backgrounds, with different ages, different levels of education, and also different 
professions. The motives were different too. Some of them were purely joking, some 
threw the joke spontaneously, some caused by feel upset having to queue for so long at 
the Security Check Point, and some caused by the feel upset due to the bad service of 
the airlines. Whatever the motives, threw a bomb joke in flight is taken seriously by the 
authorities. 

These bomb jokes, whether true or false, has caused negative impacts, both for the 
airlines and for the other passengers. The aircraft about to fly could have delayed its 
flight to be re-examined. Or if already take off, then it could have forced to turn back and 
make an emergency landing. This resulted in huge losses for airlines, namely in terms 
of operational costs. As for the other passengers, bomb jokes can lead to discomfort and 
panic attack, even a delay arriving at their destination. 

Whatever the reason, bomb jokes threatened aviation safety. Thus it should be 
investigated and legally processed. And for the perpetrators, no matter civil society, 
police, army, or government officials, must go through legal procedures and subject to 
sanctions in accordance with the applicable law in Indonesia.

V.  CONCLUDING REMARKS
There are some points that can be concluded from the above description:
1. It has to be admitted that there are many cases of bomb jokes in flight happened in 

Indonesia, with perpetrators from various backgrounds, and with different motives, that 
causes damages both to the airlines and for the other passengers.

2. The Indonesian Government has issued various regulations regarding “bomb jokes as 
a mean of giving false information that endangering aviation safety”, such as in Article 
479p of the Penal Code, and Article 344 and Article 437 of the Civil Aviation Act of 
2009. 

3. The authority is serious about the no bomb joke policy, because it relates to aviation 
security and most important with regard to the safety and security of the passengers and 
all crews.

43 Tempo.co, “Passenger Barred From Boarding Flight for Making Bomb Jokes” (28 January 2016), available 
at http://en.tempo.co/read/news/2016/01/28/057740268/Passenger-Barred-from-Boarding-Flight-for-Making-
Bomb-Jokes  (last visited 24 April 2016).

44 Suara Pembaruan, (note 4 above). Indo-Aviation.com (note 4 above). Bernama.com (note 4 above). The Rakyat 
Post, “Policeman Nabbed for Lion Air Bomb ‘Joke’” (4 April 2016), available at http://www.therakyatpost.
com/world/2016/04/04/policeman-nabbed-for-lion-air-bomb-joke/  (last visited 24 April 2016). 
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With the continually re-occurs incidents of bomb jokes in flight, the government, in 
this case is the Airport Authority, has tried to disseminate the regulations and the legal 
sanctions of giving false information such as bomb jokes, to the passengers. This is 
done by distributing flyers and banners in various corners at the airport, as well as 
running texts and announcements at numbers of television provided in the airport 
waiting rooms. 

But since the incidents of bomb jokes continually re-occurs, we can recommend the 
following matters such as:
1. Another way to disseminate the regulations and the legal sanctions of giving false 

information such as bomb jokes to the society, by making public service announcements 
in various mass media (TV and radio), and also on various social medias.

2. A more firm application of sanctions to the perpetrators of bomb jokes. Not only to 
make a written apology and promise not to repeat the actions, but the execution of the 
legal process in accordance with the applicable laws. 

3. All the Indonesian airlines should join forces and work together to share information on 
the unruly behaviour of air travellers, such as bomb jokes perpetrators. Then they can 
establish a blacklist policy to ban those kind of passengers from flying on any of their 
flights for a certain period (no-fly lists). This no-fly lists will be distributed among the 
airlines and tourism authorities, so the perpetrators will face restrictions on travel. This 
kind of action has been conducted by a group of Chinese airlines (Air China, China 
Eastern, China Southern, Hainan Airlines and Spring Air).45
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ABSTRACT 

Administration Court has an important role in law enforcement of administration justice. 
Since established under Act No 5 Year 1986 and its amendments, the Administrative 
Court had been decided important cases. In the beginning, the aims of the Court is to keep 
harmonisation relationship between government and citizen. Mainly the globalization has an 
impact to  government’s policy, acts and regulations. The administrative law as material law to 
administrative court, has changed and shifted for purposes.The shifting of  administrative law  
has been changed for some earlier years, without following with the supporting relevants acts, 
especially for procedural law.  The issues in this paper is to know the meaning of administration 
justice in the frame of administration justice system and to reconceptualized the system based 
on the new paradigm of administration court justice system. The issues  will be analyzed 
normatively by seeing concepts and background of the acts and comparative study in some 
countries. In the global changing of economy, politic, law, information technology, it is important 
to reconceptualized about administration justice system as a part of State Law. The aim of this 
paper is to bring justice to citizen by reconceptualized of administrative justice system. 
Keyword: administration court, administration justice, reconceptualized.

A.  INTRODUCTION
Indonesia is a State Law with historical background from Civil Law System, one of the 
law system besides Common Law. In the Civil Law System, every government’s act in 
public law which become unlawful, could bring to Administrative Court by civil people and 
become lawsuit. The difference between Rechtsstaat and the Rule of Law, explicitly told by 
F.J. Stahl that the administrative court is to settle dispute between government and society, 
which is different with Rule of Law based on equality before the law for everyone, so there 
is no administrative court to settle dispute in government’s action. 1

The Administrative Court in Indonesia established under Act No 5 Year 1986 and first 
amendment in Act No 9 Year 2004 of Amendment of Act No 5 Year 1986 of Administrative 
Court, and second amendment made by Act No 5 Year 2009. The existence of Administrative 
Court is important in modern State Law, because the task and duty of government become 
wider than previously, in various sector related with the needs of society. 

The aim of Administrative Court is to protect individual rights and social rights, to guarantee 
the fair dispute settlement between rights which is appropriate with Pancasila to keep 
the rights synchronized. To give fair dispute settlement should be put in the meaning of 
administration justice, because this is dispute in civil rights i.e. issued of decree. 

1  Ridwan. 2014. Diskresi dan Tanggung Jawab Pemerintah. (Yogyakarta: FH UII Press).page . 62.
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The issues in this paper is to know the meaning of administration justice in the frame of 
administration justice system and to reconceptualized the system based on the new paradigm 
of administration court justice system. The issues will analyzed normatively by seeing 
concepts and background of the relevant acts and comparative study in some countries. 

B. DISCUSSION
1.  Administration justice in the frame of adminisitration justice system.

There are 7 (seven) principles of good administration justice as mentioned by 
Administrative Justice and Tribunal Council, it was written that this principles are 
common sense :2

a.  Make users and their needs central, treating them with respect and fairness all the 
time;

b.  Enable people to challenge decisions and seek redress using procedures that are 
independent, open and appropriate for the matter involved;

c.  Keep people fully informed and empower them to resolve their problems as quickly 
and comprehensively as possible;

d.  Lead to well – reasoned, lawful and timely outcomes;
e.  Be coherent and consistent;
f.  Work proportionately and efficiently;
g. Adopt the highest standars of behavoiur, seek to learn from experience and 

continously improve.

Act No 48 Year 2009 of Judiciary System has already put general  principles as 
guidance to the judge, prosecutor, practitioner, and based on human rights, principle of 
independence of judiciary.  In Indonesia there is no definite meaning of administration 
justice in regulations or act. In the Article 2 Act No 48 Year 2009 of Judiciary System, the 
aim is to bring  justice based on Ketuhanan Yang Maha Esa. The Administrative Court 
established on Act No 5 Year 1986 of Administrative Court and put specific principles as 
guidance, spesific mechanism. The Administration Justice System based on regulations, 
starts from to put in lawsuit, proceedings, judge’s verdict and implementation. 

The existence of Administrative Court begins from the yuridically needs to supervise 
government’s act to implement the regulation for social welfare of society, and with 
the absolute competence to  settle administrative dispute in order that the government 
obey the regulation and principles of good governance. 3 As stated by Paulus Effendi 
Lotulung, there are three characteristic of  supervision by administrative court, i.e4:
a.  It is external control because made by other body outside the executive body;
b.  Mainly is repressive or control a posteriori
c.  Basically starts from principle of legality to evaluate whether the act is unlawful or 

not.

To implement the Administrative Justice System, the particular principles is required to 
make the Court stable and actualize the aims. The principles are domini litis principle, 
presumptio justae causa, independent verification, judge’s verdict has erga omnes. The 
Administrative Justice System has to understood as wholism and brings justice based 

2 Administrative Justice and Tribunals Council.November 2010. www.ajtc.gov.uk
3 W. Riawan Tjandra. 2010. Teori dan Praktek Peradilan Tata Usaha Negara. (Yogyakarta : Universitas Atma 

Jaya Yogyakarta). Page 2.
4 Paulus Effendi Lotulung. 2013.” Peratun Dalam Kaitannya Dengan Rechtsstaat Republik Indonesia” dalam 

Hukum Tata Usaha Negara dan Kekuasaan. (Jakarta : Salemba Humanika).pg. 8.
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on the principles.

One important aspect from State Law is the guarantee of equality before the law, and we 
must  understand  administrative law refer to civil rights. 5 Transparency, is important to 
bring justice, we can see the procedure clearly, no intervene and based on regulations. 
By seing and understanding every procedure, we know that our civil rights had been 
fulfilled. This is what people needs in the administrative procedure, because gives 
administrative justice. 

2   Reconceptualization of the Administration Justice System 

The idea of reconceptulatization starts from modern state law with wide opinion follows 
by the development of governance which influenced by globalization in politic, economy, 
information technology and social welfare. This gives impact to the governance’s duty 
and their managerial skill  to build good governance. 

The developments has been globalized and countries will get impact and the national 
regulations will also appropriate. The national administrative law also develop and shift 
to another paradigm, globalisation of administrative law. Nico Krisch in his article said :

“In the circumstances of global governance, attempts at ‘constitutionalizing’ the 
political order by forcing it into a coherent, unified framework are problematic as 
they tend to downplay the extent of legitimate diversity in the global polity; and 
this has important consequences for the structure of accountability mechanisms. 
If I am right, the shape of global administrative law is likely to be, and should be, 
essentially different from that of domestic administrative law.”6 

The role of government in this situation needs to improve in case to fulfilled the demands 
of society and to increase the development. As cited from Director of the School of 
Policy Studies at Queen’s University Keith Banting (1995) describes the impact of a 
globalized world this way:7

Globalization and the associated technological and economic restructuring have 
transformed the politics of the welfare state in the West. Domestic and international 
policy can no longer be separated, and the future of social protection can no longer be 
contemplated except in a global context. The pressures on the welfare state are intense. 
There has been a strong convergence in the problems facing Western governments, and 
the politics of restructuring generates a similar agenda in most countries. (p. 36)

The term material state law appears after the failure of formal state law to implement and 
fulfill the demand of society. The material state law comes to promote the development 
of government’s duty which become more complex and variety especially in social 
economy, and this is complicated state law.8

The shifting of administrative law paradigm has to follow by modernization of 
governance, bureaucracy and regulations. It means we have to accept the development 
of information technology and makes people knows how important it is. The 

5 Wicipto Setiadi. 1994. Hukum Acara Pengadilan Tata Usaha Negara Suatu Perbandingan.(Jakarta : 
RajaGrafindo Persada). Pg 14.

6 N. Kirsch.2006.  “The Pluralism of Global Administrative Law”. European Journal of International Law.Vol. 
17, Issue 1, pg 248

7 G.Bellefeulle and D.Hemingway.2005. “The New Politics of Community - based Governance Requires a 
Fundamental Shift in the nature and character of the administrative bureaucracy”. Children and Youth Service 
Review.pg 492.

8 Hotma P. Sibuea. 2010. Asas Negara Hukum, Peraturan Kebijakan dan Asas-asas Umum Pemerintahan yang 
Baik. (Jakarta : Erlangga). Pg37.
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unsynchronized regulations or act, will brings us to uncertainty law, and hamper the 
judiciary system and public serrvice. As comparative study, in the U.S., laws and 
regulations are becoming ever more voluminous, complicated, and convoluted. Laws 
or regulations often contradict each other, leaving firms and citizens frustrated. These 
trends also negatively impact the efficiency and effectiveness of the court systems.9

The effort to built a modern governance should follows by the modern administrative 
law and procedural administrative law, this has to do in the same time. As the 
administrative law had been developed and shifted in global administrative law, so did 
the administrative justice system, as a judicial control of government.

The administrative justice system has to reconceptualized based on the needs and 
demands of shifting and global administrative law. Act No 30 Year 2014 of Administrative 
Governance as material law to Adminsitrative Court. This Act is important as guidance 
to implement governance and contains of modern administrative law, with highlights 
important points related to government’s act.

The idea to revise The Act No 5 Year 1986 of Administrative Procedural Act had 
been discussed in 2001, with some points i.e.: some regulations did not match with 
the Administrative Procedural Act, this can obstruct the lawand uncertainty condition. 
Another reason, the substance of  this Act needs to be revised because of society 
demands to built a clean and good governance 10. In the second amendment Act No 51 
Year 2009 there are some changes, but still not yet enough to follow the fast changing 
in global administrative law and governance.

Previous concept of Administration Justice System was to brings justice, to harmonized 
the relationship between society and governance, to settle administrative dispute. After 
legalized the Act No 30 Year 2014 of Administrative Governance, the previous concept 
needs to reconceptualized.

Act No 30 Year 2014 of Administrative Governance as a starting points to reconceptualized 
the Administration Justice System by synchronized important regulations. Act No 30 
Year 2014 of Administrative Governance put some important points refer to absoulte 
competence of Administrative Court and concept of Administration Justice System.  
One of the develop movement in modern and global adminisitrative law is the Act No 
30 Year 2014 allows government officer to issue  electronic decree and have same legal 
authorized as written decree (vide Article 38). This regulations shows that we could 
not avoid the modern and development of modern information technology, as we have 
to put this in properly and positive thingking. We should use the modern information 
technology to develop our system whether in judiciary system either governance.

Another usage of modern information technology in judiciary system, we can access all 
the judge’s verdict from all the judiciary body by internet. This is helpful and practical to 
learn and know the judge’s verdict. We can see the development of case in every court, 
as they put it in their web. There are many development have been used to bring this 
judiciary system become modern. The openess and transparency of judiciary systems 
now can access easily using internet, this is to increase and make changing in public 
service of governance. Bruce Tonn.et.al, also said:

9 Bruce Tonn, Dorian Stiefel, John M. Scheb II,Colin Glennon, Hemant Kumar Sharma.2012.”Futures of 
The Courts : Fixed, Flexible, and Improvisational Frameworks.”.page 804. Journal homepage: www.
elsevier.com/locate/futures

10  Paulus Effendi Lotulung.2013. “ Usaha-usaha Revisi Undang-undang Peratun” dalam Lintasan Sejarah dan 
Gerak Dinamika Peradilan Tata Usaha Negara. (Jakarta : Salemba Humanika). Pg. 57-71
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The framework for moving court systems into the future is based upon advanced 
information technologies, and involves re-conceptualizing several fundamental 
assumptions that underpin our legal system. Information technology has the potential to 
greatly improve the efficiency of the court systems.11

 The paradigm of administration justice has to reconceptualized based on public service, 
social needs and citizenship friendly as comes up after the globalization. In Dutch, the 
administration judges trying New Approach in administrative court. The New Approach 
has three central themes (1) early stage hearing approximatelyin the fourth month after 
proceedings have started, (2)  final dispute resolution, i.e. trying to reach real problem 
– solving decisions, not only focusing on the juridical merits of the case, and, perhaps 
more even importantly, not confining the rulings to the examination of administrative 
decision made in the past, (3) tailor-made approaches in which the judges give each case 
the kind of attention, direction and intervention the case needs.12

The administration justice paradigm has a new concept which appropriate with 
administrative law. In the global community, the renew and reconceptualized of some 
principle and system are necessary, to build a good, clean and transparent governance 
to gives a good public service and fair justice. The administration justice system which 
already exist for some decade, should adjust with new paradigm of administrative 
justice paradigm either administrative law in global world.

C.  CONCLUSION
The Administrative Court as one of judiciary body with aims to brings justice, keep balancing 
relationship between citizenship and government, nowadays has to reconceptualized as the 
administrative law has a new paradigm.

The administrative law become global and accept the development and changes in 
global world, i.e. politics, society, information technology and social relations.This new 
paradigm of administrative law gives impact to administrative court as a procedural court 
of adminsitration.

Reconceptualization of administrative justice system must appropriate with Pancasila, 
system of law, the aims of the administrative court it self.. The Act No 30 Year 2014 of 
Administrative Governance had been entered into force and must be synchronized and 
harmonized with Acts of Administrative Court. 
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ABSTRACT

Food is the most fundamental requirement for human beings to be able to sustain life and 
therefore the adequacy of food for every person every time a part of the fundamental right of 
every people of Indonesia that must be met as referred to in article 27 UUD 1945 and the Rome 
Declaration of 1996 on global food security. According to the regulation No. 18  In 2012, the 
Food in the broad sense includes everything that comes from biological sources of agricultural 
products, agriculture, forestry, fisheries, livestock, water, and water, either treated or untreated 
designated as a food or beverage for human consumption, including material additional food, 
food raw materials, and other materials used in the preparation, processing, and / or manufacture 
of food or drink.

Since the economic crisis up to now, Indonesia’s ability to meet its own food needs for the 
population continues to decline. BPS data also recorded in the period from January to November 
2013 the Government of Indonesia to import 29 food commodities namely: Rice, Corn, Soybean, 
Seeds of wheat, flour, sugar, sugar cane, meat bovine, kind of cattle, chicken meat, salt, cooking 
oil, Milk, Butter, Onion, Garlic, Coconut, Coconut Sawait, Pepper, Tea, Coffee, cloves, cocoa, 
chili, of tobacco, cassava and potatoes. Central Statistics Agency (BPS) above for the period 
January to November 2013, the government of Indonesia is importing more than 17 billion 
kilograms of basic commodities valued at US $ 8.6 billion or equivalent to Rp (rate:  104.9 
trillion).

By implementing a policy of import, domestic agricultural products unable to compete with 
foreign agricultural products. For example, in soy bean, wheat, and rice. Currently when there 
is a gap between food security and the need for food, then certainly the government will give 
priority to implementing the import policy. Particularly food import policies should protect the 
interests of farmers but does not harm consumers and should be sought balance. For example, by 
increasing the production of like looking for a potential land, increase productivity, and provide 
fertilizer subsidies so as to increase productivity and efficiency so that the cost is lowered so that 
the farmers can’t compete domestic agricultural products with imported food products.

Then the food import policies undertaken by the Government today must be evaluated because 
this policy does not protect farmers increasingly puts them in a position that did not prosper 
under the meaning of poverty. Food imports are a “policy that is not fair for farmers.”
Keywords: food imports, policies, not fair

A. INTRODUCTION
Food is the most basic necessity for human beings to be able to sustain life and therefore 
the adequacy of food for every person every time a part of the fundamental right of every 
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people of Indonesia that must be met. As referred to in Article 27 UUD 1945 and the Rome 
Declaration of 1996 on world food security. In accordance with Law No. 18 In 2012, the Food 
in the broad sense includes everything that comes from biological sources of agricultural 
products, agriculture, forestry, fisheries, livestock, waterworks, and water, either treated 
or untreated designated as a food or beverage for human consumption, including material 
additional food, food raw materials, and other materials used in the preparation, processing, 
and or manufacture of food or drink.

Building the resilience and self-sufficiency to be very important and strategic, as an 
affirmation of the efforts to provide food that is done by developing a food production system 
based on the resources, institutional, and local culture. Efforts food supply by developing 
food production systems, institutions, and local culture are inseparable from the principle 
of food sovereignty itself. According to the Food and Agriculture Organization (FAO), food 
sovereignty is the right to have food on a regular basis, permanent and can be obtained 
freely, either for free or buy the quantity and quality sufficient, and is compatible with the 
cultural traditions of the people who consume. 

In traditional agriculture, there is one important aspect that is referred to as “Local or 
Indigenous Knowledge (IK) or often called” Local Wisdom / traditional. “The system of 
local knowledge in the field of agriculture is a knowledge that whole grown in culture or 
a particular ethnic group to meet subsystem his life according to the conditions existing 
environment. Traditional farming communities have proved that with the knowledge and 
wisdom they are able to meet food sufficiency. Because the local people used to maintain 
biodiversity, then food security was able to meet. Unfortunately wisdom or knowledge 
they have overlooked even eliminated by the adoption of the Green Revolution as part of a 
package of modern technological development is clearly not in favor of traditional farmers.

Therefore the insistence on the improvement of food security development that is geared to 
the achievement of food sovereignty is becoming increasingly prominent in recent years. 
Development of food security should be directed at improving food self-sufficiency as a 
transitional step towards the achievement of food sovereignty. Food sovereignty will not 
be met when a country is not able to produce all kinds of food commodities, because of 
their limited agricultural resource potential. While policies and regulations in the field of 
food does not encourage the creation of self-sufficiency and food sovereignty in Indonesia. 
It is therefore necessary to study and research related to the government’s policy of food 
sector so that policies and regulations issued by the Government does not even provide 
convenience on food imports that would keep goal for independence and food sovereignty 
based on local wisdom.

Food is one of the basic human needs. Human can’t survive without food. Actually, the 
concept that the food needs of a human right is not a new concept. The concept of food 
and nutrition as a human right is stated in the Declaration of Human Rights proclaimed on 
December 10, 1948 means that more than 50 in earlier years. At the present time, in which 
the various parties vigorous advocate for and strive for the protection and enforcement of 
human rights related to freedom of speech, assembly, and political, then it should at the same 
time advocating and fighting for anyway protection and enforcement of human rights of the 
most fundamental it, namely the right to freedom from hunger, freedom from malnutrition. 
Keep in mind also that violations of the right to food (the right to food) has a long lasting 
impact on the quality of human resources. Nationally, food has a very important and critical 
role as one component of a nation’s national security. The condition of a country’s ability 
to meet the food needs expressed by the term food security (food security). Food security is 
a condition the fulfillment of household level food which is reflected in the availability of 
adequate food in both the number of quality, safe, equitable and affordable. This research 
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aims to know the implications of food import policies for farmers who till today continues to 
be done by the government and there is no attempt to reduce food imports actually increased 
the volume of food imports.

B. STUDY LITERATURE
Since the economic crisis up to now, Indonesia’s ability to meet its own food needs for the 
population continues to decline. Reality suggests that to meet food needs for more than 210 
million people, in the period from 1997 to 2013, Indonesia had to import foodstuffs such as 
rice an average of 2 million tons, 900 thousand tons of soybeans, 1.6 million tons of sugar, 
and 1 million tons of corn. Lately salt also imports of1.2 million tons and foreign exchange 
spent 900 million US dollars. 

Then, the BPS also recorded in the period from January to November 2013 the Government 
of Indonesia to import 29 food commodities namely: Here’s the complete list of 29 food 
commodities imported Indonesia period from January to November, 2013:
1.  Rice

Value of imports: US $ 226.4 million
The import volume: 432.8 million kilograms
Exporting countries: Vietnam, Thailand, India, Pakistan, Myanmar, and others

2.  Corn
Value of imports: US $ 822.35 million
The import volume: 2.8 billion kilograms
Exporting countries: India, Brazil, Argentina, Thailand, Paraguay, and others

3.   Soybean
Value of imports: US $ 1 billion
Volume of imports: 1.62 billion kilograms

 Exporting countries: the United States (US), Argentina, Malaysia, Paraguay, Uruguay, 
and others

4.  Seeds of wheat and machinery
Value of imports: US $ 2.26 billion
Volume of imports: 6.21 billion kilograms
Exporting countries: Australia, Canada, the US, India, Ukraine, and others

5.  Wheat flour
Value of imports: US $ 74.9 million
The import volume: 185.8 million kilogramsg
Exporting countries: Sri Lanka, India, Turkey, Ukraine, Japan, and others

6.   Sugar
Value of imports: US $ 44.4 million
The import volume: 75.8 million kg

 Exporting countries: Thailand, Malaysia, Australia, South Korea, New Zealand and 
other

7.  Sugar Cane
Value of imports: US $ 1.5 billion
Volume of imports: 3.01 billion kilograms
Exporting countries: Thailand, Brazil, Australia, El Salvador, South Africa and others

8.   Meat bovine
Value of imports: US $ 185.8 million
The import volume: 41.5 million kilograms
Exporting countries: Australia, New Zealand, the US and Singapore
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9.  Type bulls
Value of imports: US $ 271.2 million
The import volume: 104.4 million kilograms
Exporting countries: Australia

10.  Chicken
Value of imports: US $ 30,259
Volume of imports: 10 825 kilograms
Exporting countries: Malaysia

11.  Salt
Value of imports: US $ 85.6 million
Volume of imports: 1.85 billion kg
Exporting countries: Australia, India, New Zealand, Germany, Denmark and others

12.  Butter
Value of imports: US $ 93.7 million
The import volume: 20.8 million kilograms

 Exporting countries: New Zealand, Belgium, Australia, France, the Netherlands and 
others

13.  Cooking Oil
Value of imports: US $ 77.4 million
The import volume: 84.7 million kg
Exporting countries: Malaysia, India, Vietnam, Thailand, Indonesia and others

14.  Milk
Value of imports: US $ 772.4 million
The import volume: 194.5 million ilogramsg

 Exporting countries: New Zealand, USA, Australia, Belgium, the Netherlands and 
others.

15.  Onions
Value of imports: US $ 38.9 million
The import volume: 81.3 million kilograms
Exporting countries: India, Thailand, Vietnam, Philippines, China, and others

16.  Garlic
Value of imports: US $ 333.3 million
The import volume: 404.2 million kilograms
Exporting countries: China, India, Vietnam

17. Coconut
Value of imports: US $ 868,209
The import volume: 835 941 kilograms
Exporting countries: Thailand, the Philippines, Singapore, Vietnam and others

18. Palm Oil
Value of imports: US $ 2.4 million
The import volume: 3.25 million kilograms
Exporting countries: Malaysia, Papua New Guinea, Virgin Island

19. Pepper
Value of imports: US $ 3.4 million
The import volume: 371 002 kilograms
Exporting countries: Malaysia, Vietnam, the Netherlands, the US and others

20. Tea
Value of imports: US $ 27.7 million
The import volume: 19.5 million kilograms
Exporting countries: Vietnam, Kenya, Iran, India, Sri Lanka and others
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21.  Coffee
Value of imports: US $ 37.4 million
The import volume: 15.2 million kilograms
Exporting countries: Vietnam, Brazil, USA, Italy and others

22.  Cloves
Value of imports: US $ 3.3 million
The import volume: 309 299 kilograms
Exporting countries: Madagascar, Brazil, Mauritius, Singapore and Comoros

23.  Cocoa
Value of imports: US $ 73.2 million
The import volume: 29.3 million kilograms
Exporting countries: Ghana, Ivory Coast, Papua New Guinea, Cameroon and Ecuador

24.  Chili
Value of imports: US $ 368,361
The import volume: 293 926 kilograms
Exporting countries: Vietnam and India

25. Chili (dry)
Value of imports: US $ 20.9 million
The import volume: 17.1 million kilograms
Exporting countries: India, China, Thailand, Germany, Spain and others

26.  Chili (durable)
Value of imports: US $ 2.7 million
The import volume: 2.6 million kilograms
Exporting countries: Thailand, China, Malaysia and Turkey

27.  Tobacco
Value of imports: US $ 571.6 million
The import volume: 111.8 million kilograms
Exporting countries: China, USA, Turkey, Brazil, Italy and others

28.  Cassava
Value of imports: US $ 38,380
The import volume: 100 798 kilograms
Exporting countries: Thailand and Vietnam

29.  Potatoes
Value of imports: US $ 27.6 million
The import volume: 44.6 million kilograms
Exporting countries: Australia, Canada, the US, Egypt, Germany and others.

Data from the Central Statistics Agency (BPS) above for the period January to November 
2013, the government of Indonesia is importing more than 17 billion kilograms of basic 
commodities valued at US $ 8.6 billion or the equivalent of 104.9 trillion. If the reviewing 
of the above data shows that the government’s political will to encourage self-sufficiency 
is very small because many food commodities produced by farmers in Indonesia, but the 
food needs are met by imports. Should according to Hariyadi Purwiyatno government is not 
easy to import food. A commitment not easily do this food imports need to be coupled with 
a commitment to use resources indigenus (local wisdom).

Results of research conducted by Atika Octavia Harefa mention that the inability of local 
soybean to meet the needs of the national soybean caused by the distribution of long and 
inefficient that the price of local soybean become more expensive, as a result 90% of the 
production year and tempe derived from soybean imports, it causes the price local soybean 
into fall so farmers switch to other crops more profitable. Decreasing the number of soybean 
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farmers which decreases the number of soybean production, the land competition, and 
ultimately, the farmers prefer other crops than soybeans, and the absence of stimulation 
from government to farmers to increase soybean production locally.

Results of research conducted by Atika Octavia Harefa mention that the inability of local 
soybean to meet the needs of the national soybean caused by the distribution of long and 
inefficient that the price of local soybean become more expensive, as a result 90% of the 
production year and tempe derived from soybean imports, it causes the price local soybean 
into fall so farmers switch to other crops more profitable. Decreasing the number of soybean 
farmers which decreases the number of soybean production, the land competition, and 
ultimately, the farmers prefer other crops than soybeans, and the absence of stimulation 
from government to farmers to increase soybean production locally.

 So even though the national food requirements continue to increase due to growth in food 
consumption and population growth is currently 237.641 million Indonesian population but 
the research studies of the Food Research Team IPSK-LIPI shows that efforts to improve 
the development of the agricultural sector does not touch the issue of improving the welfare 
of farmers. According to one Director of state-owned PT Rajawali Indonesia (RNI), Ismed 
Hasan Putro, if national food production is not sufficient for the needs of the community, 
then in 2020 Indonesia is expected to import food worth 1,500 trillion. In 2020 imports of 
the greater needs of food, such as meat rice, wheat. This is in line with population growth, 
while agricultural land is shrinking.

Food sovereignty is defined as the right of every people, communities and countries to 
define their own food policies to prioritize local food products for its own needs as well as 
prohibit the food trade practices by way of dumping. The concept of food sovereignty and 
strategies have been implemented by some countries such as Cuba, Mali, Mozambique, 
Venezuela and Bolivia. Cuba is one of the countries that successfully implement food 
sovereignty. To implement food sovereignty, Cuba to reform agricultural policy which 
covers three areas, technology policy, the policy of production and distribution technology. 
The issue of food for the people of Indonesia and also other nations in the world is a very 
fundamental issue and determine the fate of a nation because of the dependency of food 
can mean independence and dependence occurs against a group of good people of other 
countries as well as economic forces.

Thus the fulfillment of food is very important and strategic in order to maintain the country’s 
sovereignty through not dependent on food imports from developed countries. Dependence 
of a country will be food imports from developed countries will lead to decisions on all 
aspects of life is not free or not free and therefore the state becomes fully sovereign. A 
number of NGOs which are members of the People’s Coalition for Food Sovereignty 
(KRKP) criticized the policies of the World Bank are considered to threaten national food 
sovereignty. According to the program coordinator of the Anti-Debt Coalition (KAU), 
Yuyun Harmono, control of the food sector by large corporate monopolies raises food 
prices, as a result of food price increases. In keeping with that policy, the World Bank took 
a multinational corporation, JP Morgan to issue a new funding instrument dedicated to 
developing countries, including Indonesia.

The concept of food security is applied in the world or in Indonesia alone trying to ensure 
cheap food, by all means, especially through the liberalization of food imports in the 
mechanisms of food. Indonesian food policy, which has been heavily dependent on imported 
lead this country are in a very difficult position. How unfortunate that the high demand for 
domestic food instead used it as an opportunity to open a food liberalization wide. Though 
Indonesia is a large agricultural country that actually has the potential to meet domestic 
demand, even supplying to global needs.
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Supadi results of research conducted in 2009, mention that funding in Indonesia by Foreign 
importers make Indonesian soybean farmers unable to compete with US soybean farmers. 
In 2000 the US government gave interest-free soft loans up to six (6) months in Indonesian 
importers are willing to import soybeans from the United States. So what happened then 
soybeans in the country is not competitive so overpowered imported soybean soybean 
trading system. On the other hand the government’s priority to the soybean imports compared 
invites passionate farmers planting soybeans. As a result of Indonesian farmers can not 
compete with American farmers that are not excited to plant soybeans.

Guaranteed the right to food sovereignty as a people’s constitutional rights, the state is 
obliged to ensure the fulfillment of these rights. This means that there are mechanisms of 
realization of the right to food is. But we can see in the food safety laws did not discuss 
the matter of the right to food. Whereas in the preamble stated that “Food is a basic human 
need that is most important and is part of the fulfillment of human rights guaranteed in the 
Constitution of the Republic of Indonesia Year 1945.” Aspects of State’s duty to fulfill the 
right to food of its citizens it is not set in this Act. Because there is no concept of the right 
to food under the Food Act then there is no accountability mechanism is also the State if the 
State fails to fulfill the right to food of its people. The law also does not include the Food Act 
No. 11 of 2005 on Ratification of the International Convention On the Rights of Economic, 
Social, and Cultural Rights which is one of the very important human rights instrument, 
whereas in the preamble of this Act mentions compliance with food is a basic human right 
guaranteed by the Constitution of 1945. 

In konsiderans  to the Basic Agrarian Law No. 5 of 1960 is not mentioned, even though 
Indonesia is now a net importer of food in the world and should Article 2 of the Basic 
Agrarian Law No. 5 of 1960 on the right to control the state and article 9 which regulates 
the land for the benefit of the people is important because land and agrarian reform as the 
realization of the right to food is particularly important given the limited ownership of land 
for food production.

The provisions of Article 15 paragraph 2 of Law No. 18 of 2012 on Food mentions “in terms 
of Availability of Food for consumption and food reserves are fulfilled, excess domestic food 
production could be used for other purposes.” In the explanation mentioned is meant by “for 
other purposes” is the use of surplus food production in addition to consumption, among 
other things, to feed, energy raw materials, industrial, and / or export. Furthermore, the 
legislation also categorize food business operators and farmers, fishermen and fish farmers 
as food producers, which the government is obliged to protect and empower them. But the 
law does not distinguish between large food business operators with small food producers 
such as farmers and fishermen.

This is contradictory with article 18 of the Food Act which says the government is obliged 
to eliminate policies that impact competitiveness decline. But what happened instead of 
this Act the competitiveness of small food producers has declined. Another problem is the 
import mentioned in the Law of Food, food imports can only be done if food production is 
inadequate and / or can’t be produced domestically. Supposedly the word “can’t be produced 
in the country” is replaced with to address the problem of food or food crisis. This is to 
ensure food imported products do not cause competition with local food products. Another 
provision states that the government also established policies and regulations Import Food 
that does not have a negative impact on the sustainability of farming, increase in production, 
the welfare of farmers, fishermen, fish resources, and businesses of food micro and small but 
that happens in food imports steadily increased in number and actors food business helpless 
against food import competition are increasingly flooding the market.

Dr. Achmad Dimyati, former Director General of Horticulture is now a researcher horticulture 
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respond, particularly food import policy is supposed to protect the interests of farmers but 
does not harm consumers and should be sought balance. For example, by increasing the 
production of like looking for a potential land, increase productivity, and provide technical 
guidance. While the research results Muchjidin Rachmat formulate policies controlling 
imports of horticultural products with due regard to the adequacy of the availability of 
horticultural products without harming the farmers, the price is affordable for consumers, 
and does not violate the provisions of international trade.

Results of research conducted Kemala and Gita Widya Ratna on analysis of the factors that 
affect the import of salt Indonesia (from the trading partner countries Australia, India, New 
Zealand, and China) shows that Australia and India are exporting country salts dominant 
enough to parts of Indonesia whereas countries New Zealand relative small country of 
export salt to the territory of Indonesia. To increase the production of domestic salt that 
Indonesia is not too dependent on imports is through increasing the acreage of salt and 
increase productivity so that production can be increased. This can be done with some 
programs that can support the welfare of farmers, as well as assistance to farmers in order 
to produce a more optimal salt. It also requires the government policies in the exchange rate 
and the price that will be aligned toward farmers.

Related subsidies, many people argue if the import is reduced or removed, then the subsidy 
should be increased. The distribution of subsidies in the agricultural sector during this time 
in which to 2014, subsidies to farmers granted in the form of fertilizer subsidy amounting 
to 21 trillion and seed subsidy of 1.5 trillion. In the 2015 Draft Budget fertilizer subsidy 
increased to 35 trillion. A fertilizer subsidy is currently done through fertilize company. The 
fertilizer subsidy is now considered ineffective due to poor distribution and management 
system so that the amount of subsidies received by farmers is far from the actual needs.

Although some people argue subsidies could lead to distortions in the existing system, it 
turns out farm subsidies is a very common practice in developed countries like the United 
States, Japan and Europe. United States gave direct subsidies to farmers of corn, wheat, rice 
and soybeans in a number of very massive reach US $ 25 billion or  280 trillion. With such 
subsidies US farmers managed to increase their production so that prices on US agricultural 
products down and become more competitive. The impact of subsidies in developed countries 
have made the products of developing countries, including Indonesia becomes difficult to 
compete in price with imported products.

C. RESEARCH METHODS
This study uses a doctrinal study that examines the type of secondary data in the form 
of primary legal materials both regulations, rules and policies related to food imports. 
Secondary law derived from the journals, research, literature, electronic media, and tertiary 
legal materials from encyclopedias, legal dictionary, English-Indonesian dictionary. It also 
conducted interviews at the competent parties in the Ministry of Trade and the Ministry of 
Agriculture in Jakarta. And search of data on Jakarta Central Statistics Agency. The collected 
data were analyzed using content analysis, and also to get an overview of descriptive analysis 
related to food import policies and impact for farmers.

D. RESULTS DISCUSSION
After more than 60 years of independence, Indonesia has not managed to meet food needs 
from their own production. Rice self-sufficiency can only be achieved in 1984 and 2008. 
Excluding these years, food needs still depend mostly imported. Precisely Indonesia as an 
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agricultural country has now entered the trap of food (food trap), which is where most of 
the components of people’s food needs are supplied from abroad (imports) such as rice, 
soybean, wheat, meat, sugar and even the salt which was once able to produce farmers in 
the country must now be imported in quantities and of considerable value and also increased 
over time significantly. In order to meet the needs of national Governments are actively 
encouraging trade liberalization including food products. Indonesia actively encouraging 
the success of the Doha Round (Doha Around) which is the main agenda of the WTO, 
also doing trade agreement with Asean by agreeing Free Trade Agreement (FTA) between 
ASEAN and developed countries such as Japan, China, India, Korea, Australia and New 
Zealand .

Seeing the fact that a high dependence on food imports, the government should evaluate 
and improve the agricultural sector rather than the opposite, namely expanding the field 
of food importation policy. Food is a basic human need that is most important and is part 
of the fulfillment of human rights guaranteed by the 1945 Constitution of the Republic of 
Indonesia. Thus the state is obliged to realize the availability, affordability and compliance 
with consumption of adequate, safe, quality and nutritionally balanced, both at national and 
local level to individual evenly across the whole territory of the Republic of Indonesia.

Thus as a country with a large population and on the other hand has a natural resources 
and food sources are diverse, Indonesia is able to meet its food needs with sovereign and 
independent. Law No. 18 Year 2012 on Food states that “Food is anything that comes 
from biological sources of agricultural products, agriculture, forestry, fisheries, livestock, 
water, and water, either treated or untreated designated as a food or beverage for human 
consumption, including food additives, food raw materials, and other materials used in the 
preparation, processing, and / or manufacture of food or drink.”

Import of Food is an activity of importing food into the customs territory of the Republic 
of Indonesia covering land, waters and air space above it, certain places in the Exclusive 
Economic Zone and continental shelf. The provisions on food imports Article 36 paragraph 
(1) (2) of Law No. 18 Year 2012 on Food set as follows:
1.  Import Food can only be done if food production is inadequate and / or can’t be produced 

domestically.
2.  Imports of Staple Food can only be done if domestic food production and national food 

reserves are insufficient.

In article 39 of the Food Act also regulates the import of food Government has introduced 
policies and regulations of the Food Imports has no negative impact on the sustainability of 
farming, increase in production, welfare Farmers, Fishermen, fish resources, and business 
communities of Food Micro and small. As specified in the provisions of Article 36 paragraph 
(1) and (2) Food Law mentioned above, that food imports can be done for two reasons, 
namely because food production is inadequate / or can’t be produced in the country or 
because the reserve national food insufficient. But the irony of import dependency is a 
problem that recurs every year and the government has always argued that the rice import 
policy is taken for national rice reserves thinning. In fact, as revealed by Said Abdullah of 
the People’s Coalition for Food Sovereignty, National Rice Reserve managed Bulog no 
direct connection with the production of rice in the country. 

In fact, the absorption ability of Bulog rice on the results of national production is very 
low, at no more than 10 percent. That is, not all rice production output of our farmers and 
become absorbed by Bulog national rice reserves. So, even if the production of our farmers 
sufficient, but imports still do. In fact, the import is still being done in conjunction with the 
harvest.
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As an agricultural country whose natural resources are very abundant, Indonesia imports 
29 food commodities (BPS, 2013, and until now import policy unchanged). List of 29 
commodities are rice, corn, soybean, wheat and machinery, flour, sugar, cane sugar, meat 
bovine, bovine, chicken, salt, butter, cooking oil, milk, onion, garlic, coconut, palm oil, 
pepper, tea, coffee, cloves, cocoa, chili, dried chili, chili durable, tobacco, cassava, potatoes. 
Most of the imported food can actually be produced in their own country. Irony salts are 
also imported while Indonesia is a maritime country with the longest coastline in the world 
4th. Moreover, since the year 2010, Indonesia has been facing the ASEAN-China Free Trade 
Area (ACFTA) and also the establishment of the ASEAN Economic Community (AEC) by 
the end of 2015, meaning that more agricultural products from abroad, including ASEAN 
and China to Indonesia.

Certain agricultural liberalization will destroy agriculture in Indonesia. Once the existence 
of the WTO replaced the GATT in 1995, almost immediately, the agricultural sector is 
under the grip of the regime through a multilateral agreement to liberalize agricultural 
(Agreement on Agriculture / AoA). With the paradigm of free market in the agreement AoA, 
the liberalization of agriculture is considered to be an obligation that must be implemented 
by all countries without thinking about the negative impacts. Various legislation, decree, 
Presidential Directive and the Regulation of the Minister made in favor of imposing the 
liberalization of trade in goods, including a variety of industrial goods, such as rice, sugar, 
corn, soybeans, wheat, clover and other agricultural commodities that can be bought and 
sold, both at home and abroad with it more free.

In other words, liberalization of agriculture (AoA-WTO) has led the government to let the 
market mechanism work according to its own logic and eliminate all forms of barriers (tariff 
and non-tariff) and restriction. By paying attention to all the impacts and issues that develop 
with regard to liberalization then it was clear that Indonesia little benefit by their agreement 
to liberalize the agricultural sector. It should be emphasized, given agriculture in Indonesia 
is the livelihood of many people. Agriculture is the life of the people and as well as socio-
cultural issues. Agricultural products concerning lives and the lives of the people of the 
farmers, because it can not be entirely left to the free market mechanism. Agriculture must 
remain in the hands of the people of Indonesia and used to meet the national demand of food 
and welfare of living.

In fact, since becoming a member of the WTO (World Trade Organization), the Indonesian 
government policies tend to liberalize food imports. The government not only forced open the 
door wide for food imports, but eliminate all forms of protection and incentives for farmers / 
producers of local food. As a result, the agricultural sector experienced the devastation, it is 
this which makes food production continues to decline. Conditions depletion of food stocks 
that have fueled the rise in prices, mitigated by imports, it is a custom of the government 
every year. But the root causes of the depletion of food stocks, which is a matter of production 
and distribution, it was never touched. Indonesia thus worsen as state food importer, because 
almost all food products met from imports.

By implementing a policy of import, domestic agricultural products unable to compete with 
foreign agricultural products. For example, in soybean, wheat, and rice. Currently when 
there is a gap between food security and the need for food, then certainly the government will 
give priority to implementing the import policy. Demand for soybean always increase every 
year. Each year the need for soybean seed is approximately 1.8 million tons of soybean meal 
and 1.1 million tons. In order to meet the needs of the government to implement a policy of 
import. Soybean imports is causing farmers in the country is difficult to compete because of 
the inexpensive price of imported soybean. Keep in mind in order to meet soybean, Indonesia 
has to import approximately 60% from abroad. If observed more carefully it is as if there is 
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some sort of element Deliberate’ food stocks reversed crisis and rising food prices this. The 
indication Firstly, government affairs tends to release food on market mechanisms. Thus, 
food prices are difficult to control. Second, the government does not seriously crack down 
on speculators who hoard food stocks, whereas, the Business Competition Supervisory 
Commission (KPPU) found a number of importing companies deliberately hold back the 
stock. Third, the government let the chain of distribution of food products controlled by a 
handful of businesses.

With regard to imports, there are 3 (three) trade policy that can be applied, namely: the 
imposition of import tariffs (customs duties), import quotas and granting monopoly rights 
to import or restrictions on the number of importers. Deliberate’ food stocks reversed crisis 
and rising food prices this. The indication Firstly, government affairs tends to release food 
on market mechanisms. Thus, food prices are difficult to control. Second, the government 
does not seriously crack down on speculators who hoard food stocks, whereas, the Business 
Competition Supervisory Commission (KPPU) found a number of importing companies 
deliberately hold back the stock. Third, the government let the chain of distribution of food 
products controlled by a handful of businesses. With regard to imports, there are 3 (three) 
trade policy that can be applied, namely: the imposition of import tariffs (customs duties), 
import quotas and granting monopoly rights to import or restrictions on the number of 
importers.

The provisions on import duties of goods Law No. 10 of 1995 on Customs stipulated in 
Article 12:
1)  Goods import duty levied by rates as high as forty percent of the customs value for the 

calculation of import duty.
2)  Excepted from the provisions referred to in paragraph (1):

a.   imports of certain agricultural products;
b.  imported goods included in the exclusive list of Schedule XXI-Indonesia on the 

General Agreement on Tariffs and Trade; and
c.  imported goods as referred to in Article 13 paragraph (1).

3)  The further implementation provisions referred to in paragraph (1) and (2) shall be 
determined by the Minister.

Then in chapter 13 Of  The Customs Act stipulates that the duty can be charged on the 
amount of rates different from those referred to in Article 12 paragraph (1) to:
a.  imported goods are subject to import duty rates by treaty or international agreement;
b.  congenital imported goods of passengers, crew members, crossing the border, or 

shipment by mail or courier service; or
c.  goods imported from a country that treats Indonesian exports are discriminatory.

The provisions on the amount of the customs value of the applicable provisions in Article 15 
of Law No. 17 of 2006 on the Amendment of Act No. 10 of 1995 on Customs is organized 
as follows:
a)   the customs value for calculating import duty is the transaction value of the goods in 

question.
b)  In the case of customs value for calculating import duty shall be determined based on the 

value of the transaction referred to in paragraph (1), the customs value for calculating 
import duty is calculated based on the transaction value of identical goods.

c)  In the case of customs value for calculating import duty shall be determined based on the 
value of the transaction referred to in paragraph (2), the customs value for calculating 
import duty is calculated based on the transaction value of similar goods.

d)  In the case of customs value for calculating import duty shall be determined based on the 
value of the transaction referred to in paragraph (3), the customs value for calculating 
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import duty is calculated based on the method of deduction.
e)  In the case of customs value for calculating import duty shall be determined based on the 

value of the transaction referred to in paragraph (4), the customs value for calculating 
import duty calculated based on computational methods.

Especially for rice imports Government through the Ministry of Commerce did Tightening 
import and export of rice set out in the Regulation of the Minister of Trade (Regulation) 
No. 19 / M-DAG / PER / 3/2014 About Conditions of Export and Import of Rice. This 
Regulation was published in view of rice are staple goods for the people of Indonesia that 
supply activities and distribution of rice to be very important in creating national economic 
stability, ensure food security, improve the income and welfare of farmers, as well as 
protecting the interests of consumers. The basis of the release of this rule is that rice is a 
staple goods for the people of Indonesia so that the procurement and distribution of rice to 
be very important in creating national economic stability, ensure food security, improve 
the income and welfare of farmers and protect the interests of consumers. Then import 
the rice is done for the purpose of price stabilization, emergency relief, the poor and food 
insecurity, so that the procurement of rice from abroad as a backup at any time to be used 
by the Government.

To be able to import the rice importers must have a license as a Registered Importer of Rice 
hereinafter called IT-Rice is a company conducting trade and rice imports or transferring 
to another party. To be able to import rice it is necessary to obtain import approval in the 
form of Rice Import Permits Based on the Technical Secretary in this case is the Minister of 
Agriculture. Recommendation is a letter issued by the Minister or appointed official and an 
Export or Import approval requirements containing technical explanation of the rice to be 
exported or imported.

To be designated as a rice importer, Bulog must submit a written application to the Minister 
with the documents as follows:
a.  Copy General Importer Identification Number (API-U) that lists section (section) II.
b.  Copy of Tax Identification Number (TIN)
c.  Copy of Customs Identity Number (NIK)

Bulog the public company can undertake imports rice after receiving import approval from 
the Minister based on an agreement Coordinating Team meeting. While importers to obtain 
designation as an IT-Rice, the company has earned the determination of IT-Rice from the 
Minister delegated to the Director-General.

Terms to be confirmed as IT-Rice, the company filed an application in writing to the Director 
General of the, by attaching the following documents:
a.  Copy of certificate of incorporation and amendments.
b.  Copy of API-U that lists section (section II);
c.  Copy of Number Taxpayer
d.  NIK photocopy;
e.  Evidence of mastery of the warehouse;
f.  Affidavit of foreign banks on the financial ability to support the issuance of LC;

Legal statement letter stating no affiliation with other companies engaged in the field of 
rice. Stipulation as IT-Rice is valid for 2 years. Then the government also issued Law No. 
19 Year 2013 on the Protection and Empowerment of Farmers. At the time of Agricultural 
Commodities domestic availability is sufficient for consumption and or food reserve, 
the government banned the import of the commodities in question. Every person who 
imports Agricultural Commodities referred should meet the administrative requirements. 
Administrative requirements as intended at least include:
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a.  import license;
b.  harvest date and expiration date; and
c.  certificate of origin countries producing and exporting country.

Then for food imports also implemented import tariffs. Tariffs at least based on:
 a.  International market prices;
 b.  The domestic market price;
 c.  Agricultural Commodity Specific types of national and local;
 d.  Production and national need.
The Government can also set policies lowered import tariffs with the aim of:
a.  Improving the competitiveness of Indonesian products in the international market;
b.  Protect domestic consumers; and
c.  Reducing barriers to international trade in order to support the creation of free trade.

Theoretically rice import tariff reduction will lower the retail price of rice in the domestic 
market and instead raise the import tariff will raise the retail price of imported rice in the 
domestic market. But in fact, the effect of the imposition of import duties of food does not 
affect the prices of imported goods, especially rice. The price of imported rice is relatively 
cheaper than the price of local rice. Cheapening the price of rice will benefit consumers, 
but otherwise producers (farmers) would be disadvantaged. Therefore, the government has 
issued a policy of import duties on rice imports to protect producers (farmers) on the world 
market turmoil. Rice import policy differentiated based on the type and quality of imported 
rice, which is of medium quality rice that can only be imported by BULOG and premium 
quality rice or rice specially imported by registered importers (IT). Bulog to import rice 
premium quality for commercial purposes after obtaining a license from the government. 
Medium quality rice is rice whose quality is on par with the rice produced by farmers in the 
country.

Perum Bulog become executor of rice procurement, stock management / government’s 
rice reserve (CBP), implementing import (sole importer) for medium-quality rice, rice 
distribution to the poor (Raskin), and the operation of the market to withstand the spike in 
retail prices of rice. In general, the performance of the government and Bulog to stabilize the 
price of paddy / rice is considered successful, where one side has been able to ensure farmers 
receive a decent price (above HPP) and on the other hand assures consumers to buy rice at a 
reasonable price that does not burden them and the national economy. Granting a monopoly 
to Perum Bulog to import rice is meant to protect farmers from the flood of imported rice 
and keep prices stable in the domestic market medium.

Achieving food security is independently a national goal, a constitutional order as stated in 
the Food Act No. 18/2012. The word ‘independence’ describes the need for the state and the 
nation’s ability to produce their own food diverse in the country by exploiting the potential 
of natural resources in the country. Independence must also be interpreted as the ability of 
the state and the nation to produce food efficiently, quality and highly-competitive. If this 
concept is applied with concrete policies and programs to increase national food production, 
the import of food by itself will be reduced, even open opportunities Indonesia has become 
an exporter of food products in the future. Keep in national consciousness, especially in 
the government, that the issue of independence and sovereignty is the responsibility of all 
components of the nation, all the relevant ministries and not only the duty and responsibility 
of the Ministry of Agriculture. Indonesia as an agricultural country irony with large 
agricultural resources, continue to face difficulties in meeting the food so it is still dependent 
on imported food products.
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In Indonesia, food prices are relatively more expensive compared to food prices in 
neighboring countries. Of the criteria of affordability of food, the position of Indonesia is 
ranked 74th, far below the position of Singapore, Malaysia and Thailand respectively in the 
order of 1st, 40th and 46th Likewise, from the criteria of availability, Indonesia ranks -74, 
below the position of Singapore, Malaysia and Thailand, each of which is in the order of 
11, 29 and 57. food security Indonesia is getting worse in terms of food quality and safety 
criteria where the position of Indonesia was ranked 88th, far below the third position of 
the ASEAN countries, each of which in the order of 13, 36 and 61. countries that import 
dependence is relatively high, such as Singapore and Malaysia, it could have a food security 
index higher, it means having national food security higher. 

This situation implies that food security can be achieved if the food easily available and 
affordable by the people, should not be produced domestically. However, this condition 
can’t be used as a parameter to the conditions in Indonesia for the purpose Singapore and 
Malaysia over the achievement of food security is not possible to achieve the independence 
together the food field. It is certainly different from Indonesia where food security should be 
driven out of self-sufficiency and food sovereignty, because the policy of food imports will 
affect farmers in Indonesia due to the policy of food imports carried out by the government, 
farmers increasingly powerless to compete with imported goods cheaper so that the impact 
on farmers in his life increasingly mired in poverty structurally. This policy is really an 
unfair policies for farmers.

E.  CONCLUSION
1.  The food import policy by the government legitimized by various regulations allow 

food imports, either by Bulog and other parties (importers) which has been licensed 
or called Importer Identity Number (API). Import of food is quite effective to stabilize 
prices but hurt farmers because of the fact that imported goods are cheaper than the 
local products of domestic manufacturers. The government in this case only prioritize 
food security or food security.

2.  The government should conduct in-depth evaluation of the policy of food imports 
as these policies only benefit the consumer’s position (society at large) and also the 
government but deadly structurally farmers so that food import policy is detrimental to 
farmers and a policy that is not fair for farmers.

3.  Government Regulation on the Protection of Farmers has not entered the substance 
of policy control food imports should also be part of the political will Government to 
provide protection and empower farmers because this regulation substance only on the 
condition of natural disasters or their pest attacks alone, but no attempts how farmers 
can increase production to lower expenditures (cost) is lower that had been considered 
very high, especially the price fertilizer, so the price of production to be expensive and 
can’t compete with the price of food imports into the territory of Indonesia.

F.  SUGGESTIONS
1.  Implement a policy of automatic import license, open and transparent to encourage 

the emergence of the New Registered Importers, so as to prevent the emergence of a 
Registered Importer companies, with the same owner.

2.  Encourage Competition Law enforcement efforts to prevent monopolistic practices and 
cartels in the importation and trade of rice and other food items due to the fact that 
although it is registered as an importer of many but its owners or controls only a few 
importers (preventing cartel in the field of food imports).
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3.  Bulog the public company given the role and authority of the maximum so that this role 
is not taken over or played by the Registered Importers who are looking for maximum 
profit and also prevention by monitoring the government also monitors optimally to the 
individual in Bulog the public company  in order not to conspiracy with importers or 
other parties to set quotas on imports of food.

4.  Crack down firmly Registered Importers well with the administrative sanction revoke its 
business license, nor civilly indemnify to the fullest and also to apply criminal sanctions 
in order to provide a deterrent effect for other importers if doing an unlawful act.

5. The government should evaluate the food import policy so that farmers are not 
disadvantaged from food import policies that impact on the economic condition of 
farmers is declining in terms of revenue as a result of helplessness and injustice of food 
import policy by the government.
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ABSTRACT

The amendment of the 1945 Constitution gave birth tonew constitutional systems one of 
which is the establishment of the Regional Representatives Council (DPD) institution as the 
representation of regional representatives. The institution is intended to reform the structure and 
function of the Indonesian parliament that was one chamber (unicameral) into two chambers 
(bicameral) consisting of the Parliament and the Regional Representative Council. By applying 
the bicameral system, itis expected that there will be a double check system in organizing the 
legislative process between DPR as political representation and DPD reflecting territorial or 
regional representation. DPD, in the concept of bicameralism, is expected to able to capture 
all the aspirations of the people and strengthen the parliamentary system in Indonesia. The 
establishment of DPD is expected to strengthen parliament’s role in Indonesia in carrying out the 
legislation functions, oversight and budget. The bicameral system in the Indonesian legislature 
is expected to establish a mechanism of checks and balancesin all policies issued, so that it 
will create positive effects for the country’s progress and eventually good government will be 
achieved as the country’s ultimate goal.

Keywords: Regional Representative Council (DPD) existence, bicameral, check and 
balances

A. INTRODUCTION
One of the constitution reform results is the establishment of a new state institution in the 
legislation, namely the Regional Representative Council (DPD) as mentioned in the 1945 
Constitutions as the product of annual session of the People’s Consultative Assembly (MPR) 
in 2001. The council set out in the third-year change of the Third Amendment of 1945 
Constitutions despite the re-composition of the members of the Assembly especially those 
in Regional and Group Envoysstarted to be initiated in the first Ad Hoc committee session 
of Operational Board of the Assembly onOctober 7, 1999. The new state institution will 
work side by side with and strengthen the existing legislative institutions namely, the House 
of Representatives (DPR) in fighting for the peoples’ interests and aspirations.The House 
of Representatives (DPR) is a political representation of their respective political party 
constituents, while the members of DPD are individuals representing a region or an area. 
The responsibilities, functions, and authority of DPD are closely related with the promoting 
and harmonizing the aspirations, interests, and the existence of various areas and regions in 
Indonesia while maintaining and valuing the unity of the Republic of Indonesia (NKRI).1

1 Secretary General ofPeople’s Consultative Assembly in cooperation with UNDP (United Nations 
DevelopmentProgramme), 2003, DPD Dalam Sistem Ketatanegaraan Republik Indonesia (DPD in the 
Constitutional System of the Republic of Indonesia, Jakarta,p.(v). 
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The constitutional foundation of the establishment of DPD as a part of MPR through the 
amendment of the 1945 Constitutions is viewed as a shift of statehood and government 
constitutional strategy, as well as one of the dimensions and constitutionalism triggered by 
the constitutional reform in Indonesia.2The board is aimed to be one of the representation 
institutions for the people to build bridges for the policy, and nationwide regulations by the 
central government in one hand and regional government on the other. There is a strategy 
transformation in the interest representation pattern of the regions from regional envoys in 
the Assembly to regional representatives constitutionally assigned to promote their regional 
interests. Their duties are described in detail in the articles of the 1945 Constitutions, 
unlike the Regional Envoys that we know so far (Chapter VII A article 22C Junctoarticle 
22D). Even DPD is stationed in the central government, it is inseparable from the regional 
contexts, situations and conditions, including constitutional frame which serves as the 
juridical constitutional paradigm for the regional governments.

The amendments of the 1945 Constitutions of the Republic of Indonesia on the state 
administration are conducted by emphasizing on the power and authority of the state 
institutions, highlighting on the power limits of the institutions and order them on the basis 
of the functions in the state administration. The system which is intended to be created 
is a relationship on the basis ofcheck and balancestargeting to limit each respective state 
institution in accordance with the 1945 Constitutions. The Regional Representative Council 
(DPD) is a state institution which is established due to the amendments of the 1945 
Constitutions. Its establishment serves a constitutional effort to better channel regional’s 
aspirations as well as to give the regions roles to play.

The 1945 Constitutions puts DPD in an equal position as the House of Representatives 
(DPR) and the President, as stated in the provision of article 22D paragraphs (1), (2), and 
(3) of the 1945 Constitutions. The paragraph (1) states that the Regional Representative 
Council is able to propose bills on certain fields (ones related to regional autonomy, central 
and regional relationship, formation, regional expansion andaggregation, natural resources 
and other economic resource management, as well as the balance of central and regional 
finance). The paragraph (2) states that the council can participate in the passing of bills 
(RUU) on certain fields and provide consideration on the bills that are related to tax, 
education and religion. The paragraph (3) mentions that the council can perform an oversight 
on the implementation of regulations on certain fields which are related to tax, education, 
and religion.Further regulation concerning the authority of the Regional Representative 
Council can be found in the act no. 27 in 2009 on People’s Consultative Assembly, House 
of Representatives, Regional Representative Council and Regional Legislatures (MD3 Acts) 
which later was revised with Act No. 17 in 2014, which was issued in Agustus 2014and Act 
No.12 in 2011 on the Formation of Regulation Legislation (UU P3). In both acts, the regional 
representative council’s authority in legislation are has been reduced that it contradicts with 
the 1945 Constitutions.

The bills from the regional representative council and the house of representative are 
then harmonized in Legislation Board (Baleg) of the House of Representatives and later 
was claimed to transform as The House of Representatives’ bills. It also happens in the 
participation of regional representative council in the bill review on certain fields. The council 
is not given enough articulation space in the bill review in the House of Representatives. 

2  Lubis M. Solly, 2003, Kedudukan dan Perananan Dewan Perwakilan Daerah Dalam Sistem Ketatanegaraan 
Republik Indonesia, Sekretariat Jenderal MPR kerjasama dengan UNDP (United Nations Development 
Programme) (The Position and Roles of Regional Representative Council in the Constitutional System 
of the Republic of Indonesia, Secretary General ofPeople’s Consultative Assembly in cooperation with 
UNDP (United Nations DevelopmentProgramme), Jakarta, p.41. 
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The position of regional representative council as a state institution is comparable to that of 
fraction or instruments of the House of Representatives in reviewing the bills in the House 
of Representatives. From October 2004 to March 2013, the regional representative council 
has proposed 39 bills, 184 viewpoints and opinions, 60 considerations and 110 oversight 
findings. There was no follow up concerning to the bills, viewpoints and opinions, and 
considerations made by the council just as mandated in the 1945 Constitutions to involve the 
council in the process of bills’ proposal, review, and consideration.

As a new legislation institution, regional representative council can be considered as one of 
the bodies in the tripartite parliaments as practiced by several countries. The three elements 
are MonocameralParliamentary System, Bicameral Parliamentary System, dan Tricameral 
Parliamentary System.3The dissenting views and commentary is due to the difference in 
translating a clause in the constitution which article 2 paragraph (1) of 1945 Constitutions 
which assert that: “The People’s Consultative Assembly consists of members of the House 
of Representatives and the Regional Representative Council appointed through a general 
election and further regulated by the laws”. One of the content materials in the framework 
of third amendment of the 1945 Constitutions regarding the position of the People’s 
Consultative Assembly that it is no longer the highest state institution in the constitutional 
system of Indonesia after the general election in 2004.

Viewed in the historical development context, the regional representative council is a 
territorial representation in a parliament system typology in Indonesia. Nowadays, the 
council can be considered to be an institutional effort to provide regional representation in 
the tripartite parliament system. From the historical perspective, the council is not a new 
institution since the 1945 Constitution had adopted a term of regional envoy. The difference 
was that the envoy was not institutionalized.  Efforts to institutionalize the regional 
representative council in the People’s Consultative Assembly parliament resulted to the 
creation of bicameral parliament which is extraordinarily imbalanced. The imbalances lie in 
three aspects like the structure of the members, authority, and decision making mechanism. 
As it is already understood that the number regional representative council members should 
exceed one third of that of the House of Representatives. The imbalances are more obvious 
when related to the working mechanism of the council in a joint session between the council 
and the house. Being a minority in the session (one third of overall members of the house 
of representative even less), the council does not a strong position when providing their 
opinions and viewpoints. They need to “beg” in order to be heard by the members of the 
House of Representatives since the imbalanced number of members. The council possesses 
legislation function or authority, consideration function, and oversight function. However, 
the functions lack in binding capacity. Consequently, the political representation efforts 
made by the council in giving opinions, viewpoints, and law oversight are far from being 
maximum. 

Constitutionally, the council’s position is not comparable to the immense political authority 
possessed by the house of representatives. As a result, the position of the council is as a quasi-
political representation institution that only serves as consultative board in every process of 
legislation. Furthermore, the council is overshadowed by the House of Representative since 
they have wider, clearer, and more powerful authority. Although the members are elected 
though general election in 2004, the council’s role in the national political stage seems to 
be complementary since the bargaining in the post new order national political maps is 
harder between the House of Representatives and the government (President). The House of 
Representatives’ authority as stated in the constitution is equal to that of the executive. Even, 

3 Karsayuda M. Rifqinizamy, 2011, (Makalah) DPD RI : Perwakilan Setengah Hati di  Tengah Otonomi 
“Setengah-Setengah”, Banjarmasin, Halaman 1.
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the Legislatives has a powerful position since it is authorized to set up, issue and legalize 
bills together with the government.

With the issuance of Constitutional Court No. 92/PUU-X/2012,4it is clear that the position 
of Regional Representative Council is legislation affairs is equal to that of the House of 
Representatives and President. Therefore, the council is entitled and/ or authorized to 
propose certain bills that is to arrange national legislation program in the environment of the 
council and to discuss the bills from the beginning to the final stage. However, the council 
does not have an authority to agree or pass the bills to be laws. The consequence of the 
Constitutional Court’s decree is the establishment of model tripartite legislation process 
(the House, the Council, and the President) especially for certain bills which are related to 
regional autonomy, central regional relationship, regional formation, expansion and merger, 
natural resource and other economic resource management, as well as the balance of regional 
and central finance.

However, in reality the House of Representatives still practice old provisions, way, format 
that have been prevailing in the formation of the Acts5. There is no earnestness from the 
House of Representatives to submit and adhere to the decision of the Constitutional Court. 
The weak power possessed by DPD bicameralism system cannot run ideally in Indonesia. 
Therefore, the strengthening of the position of the duties and functions of DPD in the 
constitutional system of Indonesia and the parliamentary institution with a strong bicameral 
system.

B.  DISCUSSION
1. The Authority of DPD in the Constitutional System of the Republic of Indonesia

DPD was established as a result of the 1945 Constitution amendment precisely on 
the third amendment in 2001. There are many factors to consider in the abolition of 
the Regional Representative Group (other than DPR) of which the first, democratic 
transition and reform gave birth to the freedom to be more autonomous even codified in 
the Act. Second, the regional delegates have been considered less aspirational against 
the interests of the region because theywere appointed instead of being elected. Third, 
the concept of bicameral that is expected to be a balancing force for the Parliament 
which had been seen tends to have a political contentinstead of representing the people. 
As a result, the laws passed by the House have more political nuances.6

The 1945 Constitution amendments were aimed at realizing the Indonesian constitution 
which enable the implementation of a modern and democratic state. The spirit of 
constitutional change that appears are in the form of constitution supremacy, the 
necessity and importance of power restriction, setting relationships and power between 
the branches, more powerful state, strengthening the system of checks and balances 
among the authorities, strengthening the protection and insurance of human rights, the 

4 Keputusan Yudicial review  terhadap Undang-Undang 27 Tahun 2009 tentang Majelis Permusyawaratan Rakyat, 
Dewan Perwakilan Rakyat, Dewan Perwakilan Daerah, dan Dewan Perwakilan Rakyat Daerah dan Undang-
Undang Nomor 12 Tahun 2011 tentang Pembentukan Peraturan Perundang-Undangan terhadap Undang-
Undang Dasar Negara Republik Indonesia Tahun 1945 yang dilakukan DPD yang diwakili Irman Gusman, 
Laode Ida dan Gusti Kanjeng Ratu Hemas.

5 Kelompok DPD di MPR, 2013, eksistensi DPD  RI 2009-2013 untuk Daerah dan NKRI, Kelompok DPD RI, 
Jakarta, hlm124-125

6 Dewan Perwakilan Daerah, konstitusi Republik Indonesia Menuju Perubahan ke-5 (Jakarta: Dewan 
Perwakilan Daerah, 2009), h.20
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implementation of regional autonomy and the arrangements of fundamental matters 
in various areas of public life. All of them are reflected as a political consensus of the 
nation which is outlined in the amendment of the 1945 Constitution of the Republic of 
Indonesia.

The DPD existence is always associated with the presence of the House, as seen in the 
working relationship the two state institutions in which all the duties and authority of 
the DPD is not completed within himself, but they are always connected with the duties 
and authority of the House. In terms of legislation, oversight and consideration, all of 
the duties and authority are eventually processed in DPD members in the House. In 
addition to its organic linkages as MPR elements, the close relationship can be seen in 
their working relationship of some sort.7

Article 20 of the 1945 Constitutions stated the establishment of legislation is under the 
authority of the Parliament as such:

(1) The House of Representatives holds the power to make laws.

(2) Every draft discussed by the House of Representatives and the President for approval 
together.

Settings Organization Regional Representative Council according to the Constitution of 
1945 the results of the third amendment to that set out in Article 22 C are:
(1)  The members of the Regional Representatives Council are elected from their 

respective province through a general election.
(2)  The number of the members of the Regional Representative Council of each 

province is the same and the total number of the council members should exceed 
one third of the number of members of the House of Representatives.

(3)  The Regional Representative Council will convene at least once a year.
(4)  The structure and position of the Council shall be regulated by the law.

The Article 22D of the amended 1945 Constitutions governs the responsibilities and 
authority and the terms of office of the Regional Representative Council, namely:
(1)  The Regional Representative Council may submit to the Parliament bills relating 

to the regional autonomy, the central regional relationship, the establishment and 
expansion and merger of regions, management of natural resources and other 
economic resources, as well as those relatedto the financial balance of central and 
regional government.

(2)  Regional Representative Council will participate in the bill review relating to the 
regional autonomy; relationship between the central and regional governments; 
formation, expansion and merger of regions; management of natural resources and 
other economic resources, and financial balance between the central and regional 
governments; as well as giving considerations to the Parliament on the national 
budget bills and bills relating to taxes, education, and religion.

(3) Regional Representative Council can exercise oversight over the implementation 
of laws concerning: autonomy, establishment, expansion and merger of regions, 
central and local relations, management of natural resources and other economic 
resources, the implementation of the national budget, tax education, and religion 
and to submit the findings of oversight to the House of Representatives to be 
considered for further action.

7  Robert Endi Jaweng, 2005, Mengenal DPD-RI Sebuah Gambaran Awal, Institute For Local Development 
(ILD), Jakarta, hal. 143.
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(4)  The members of the Regional Representative Council may be dismissed from the 
office using the terms and of procedures stipulated by the laws.

Based on the Article 2 paragraph (1) of the 1945 Constitutions of the Republic of 
Indonesia, the People’s Consultative Assembly consists of the members of the House of 
Representatives and Regional Representative Council elected by the General Election. 
Both institutions are separate, and the Assembly is not a combination of the House 
of Representatives and the Regional Representative Council. Indonesia’s constitution 
does not mention explicitly the existing number of chambers in the legislature, and the 
Regional Representative Council shall not be referred to as the Senate of Indonesia. 
Consequently, Indonesia does not recognize the Upper House and the Lower House 
based on the 1945 Constitution of the Republic of Indonesia.

The authority of the Regional Representatives Council although elected through the 
election, is more limited than when applying the senate system, although the Senate 
member is not elected but appointed. Therefore, the quality of the legitimacy of the 
Regional Representatives Council should match with the quality of the authority, as the 
peoples’ representation. The authority of the Regional Representatives Council can be 
seen in the article 22D of the 1945 Constitutions of the Republic of Indonesia, namely 
in paragraph (1), (2) and (3) relating to legislation, consideration and oversight.

The Regional Representative Council can exercise oversight over the implementation of 
laws concerning: autonomy, establishment, expansion and merging of regions, central 
and regional relationship, the management of natural resources and other economic 
resources, the implementation of the national budget, taxes, education, and religion and 
convey the findings of oversight to the House of Representatives to be considered for 
further action. The constitutional system that created by the amended Assembly is to 
accumulate power in the House, with inadequate control from other institutions on the 
work of the Parliament. Supposedly, the control system in the House of Representatives 
may be held by the Assembly. However, a conflict of political interests of the Assembly 
in which the majority members are also the members of the Parliament, causes an 
engineered constitutional reform that is profitable for the Parliament.8

Seeing the relationship of the Parliament, the President, and the Council in the 
legislative function associated with the authority of the Council, the 1945 Constitution 
does not authorize the Council to alter and reject a bill that has been passed jointly by 
the President and the Parliament. Moreover, the Council does not have the authority to 
postpone the ratification of the Bill which has been passed jointly by the Parliament and 
the President.

The only chance of the Council to engage more intensively in the bill review is 
by “participating in the review” as stated in Article 22D Paragraph (2) of the 1945 
Constitutions. Compared with the authority of Parliament and the President, the phrase 
“participate in the review” implies that the Council is complementary in the legislative 
function. Because of the phrase, the Council’s role in the legislative function to a 
particular bill is more accurately described as co-discussant for the main discussant are 
still the Parliament and the President.9

The legislative function with respect to the authority to determine rules that bind citizens 

8 Denny Indrayana, 2008, Negara Antara Ada dan Tiada: Reformasi HukumKetatanegaraan, Buku 
Kompas, Jakarta, hal. 317.

9 Saldi Isra, 2010, Pergeseran Fungsi Legislasi: Menguatnya Model LegislasiParlementer Dalam Sistem 
Presidensial Indonesia, RajaGrafindo Persada, Jakarta, hal. 259
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with the binding and restrictive legal norms.10 In the process of the formation of a statute 
or legislation, the Council has no power to decide or influence the decision-making 
process at all because of several reasons. First, the Council basically does not possess 
the power to make laws. Second, the Council is only authorized to design certain laws 
relating to local government. Third, the council is not independent in formulating a 
legislation, becausethe phrase “participate in the bill review” indicates that the House 
is the one in power to pass the laws. In fact, the constituent requirements to become a 
member of the Council is much heavier than that of the Parliament. This means that the 
quality of the legitimacy of the Council members is not comparable with the quality of 
the authority as the regional representatives).

The Regional Representative Council can also oversee the implementation of the law on 
regional autonomy, the formation, expansion and merger of regions, central and regional 
relationship, the management of natural resources and other economic resources, the 
implementation of the national budget, tax, education and religion, both received from 
the Monetary Audit Board or requested by the government.

When referring to the essence of a strong and effective bicameral system, and to our 
constitutional system, there are at least four roles of the Regional Representative 
Council, namely: First, the Council should further reinforce its position as ‘the peoples’ 
messengers’. We should understand that the Council as a regional representative needs 
to point out that their existence is not just for task division between domestic and foreign 
affairs, as practiced in the Parliament of the United States, but they also have to fight for 
the regional aspirations, particularly with regard to regional interests in National level.

Second, the Regional Representative Council acts as a balancing institution of the House 
of Representatives in order that the checks and balances function in the parliament can 
run. As stated before, the position of the House of Representatives that is too strong and 
dominant when establishing the relationship between the Legislative and the Executive. 
In addition, because of the checks and balances, the Parliament’s product will be more 
comprehensive.

Third, the role of the Regional Representative Council is to ease the workload and the 
responsibilities performed by the House of Representatives. Since thevarious products 
to be produced, the partner agencies are necessary to review bills or issues related to 
the duties and responsibilities of the parliament. As already known, any unfinished 
effort in passing the bills as targetedreflects the attempts to dominate conducted by the 
parliament.

Fourth, the Regional Representative Council must take the initiative in various issues 
relating to nation, both regionally and nationally. This ability should be adheredto the 
Regional Representative Council and the House of Representatives. This role becomes 
an integral partto prove that the Councilplays an active role in the national politics.

Other legal sources associated with the authority of the Regional Representatives 
Council stipulated in the Act No. 22 in 2003 which was later replaced by the Act No. 
27 in 2009 and the latest is the Act No. 17 in 2014 concerning the composition and 
position of the Assembly, the House, the Council, and the Regional House and Act No. 
12 in 2011 on the establishment of legislation. The legislation that regulates the Council 
states that there are eight legislation functions of the Council regarding to the stages of 
formation of the legislation as stipulated in the Act No. 12 in 2011, namely: planning, 

10 Fatmawati, 2010, Struktur Dan Fungsi Legislasi Parlemen Dengan SistemMultikameral: Studi Perbandingan 
Antara Indonesia Dan Berbagai Negara, Penerbit UniversitasIndonesia, Jakarta, hal. 33.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 840

preparation, discussion, approval or stipulation and promulgation.11

The newest positions, duties, and functions settings of the Regional Representatives 
Council is Act No. 17 in 2014 on the People’s Consultative Assembly, the House of 
Representatives’, the Regional Representative Council and the Regional House of 
Representatives. The article 248: (1) states the Regional Representative Council has the 
following functions:
a) to propose bills related to the regional autonomy, the central and regional relationship, 

the regional establishment and expansion and merger, the management of natural 
resources and other economic resources, as well as those related to the central and 
regional financial balance to the House of Representatives;

b) to participate in the bill review related to the regional autonomy, the central 
and regional relationship, the regional formation, expansion and merger, the 
management of natural resources and other economic resources, and the financial 
balance between the central and regional governments;

c) to give consideration to the Parliament on the bills on the national budget and bills 
related to taxes, education, and religion; and

d) to oversee the implementation of the law on regional autonomy, the regional 
formation, expansion and merger, the central and regional relationship, the 
management of natural resources and other economic resources, the implementation 
of the national budget, tax, education, and religion.

2. The Regional Representative Council in Indonesia’s Bicameral System

This model essentially idealizes the necessity of a bicameral system in the representative 
institutions. This doctrine is derived from the classical theory of Aristotle and Polybius 
who argue that good government is a combination of the principles of democracy and 
oligarchy. Then, as stated by Robert L. Madex, Jeremy Bentham was the first to use 
abicameral legislature term. Referring to the opinion of R. Allen Ball and B. Guy Peters, 
most modern parliaments apply bicameral system.

The option to apply a bicameral model in people’s representative body as described C.F. 
Strong while quoting the opinion of Lord Bryce that no lesson of constitutional history 
has been more deeply embodied than that which teaches the uses of second chamber. 
Following argument, Lord Bryce said that the second chamberhas four functions, 
namely:
a. revision of legislation, 
b. initiation of noncontroversial bills, 
c. delaying legislation of fundamental constitutional importance so as `to enable the 

opinion of nation to adequately expressed upon it, and
d. public debate. 

Because of the second chamber, the monopoly of the legislative process in a single 
room can be avoided. The two-chamber legislative bodies enable the prevention of the 
passage of defective or carless legislation. The arguments supporting the importance 
of two chambers in the legislature also raise another debate, especially related to the 
relationships between the chambers. Giovanni Sartori divides the bicameral model into 
three types, namely:
a.  an asymmetric bicameralism/ soft bicameralism that is when one chamber is far 

more dominant that the other.

11 Pasal 1 angka 1 , Undang-Undang Nomor 12 tahun 2011, tentang Pembentukan Peraturan Perundang-Undangan
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b. a symmetric bicameralism or strong bicameralism that is when the power between 
the two chambers are almost equally strong.

c.  a perfect bicameralism is if the strength of the two rooms is truly balanced

In connection with the three bicameral models proposed by the Giovanni Sartori, Denny 
Indrayana argued: a weak bicameralism should be avoided because it will remove the 
bicameral goal itself, namely the mutual control between the two chambers. This means 
that the dominance of one chamber leads to a weak bicameralism which is similar to 
another form of system unicameral assembly (unicameral). On the other hand, a perfect 
bicameralism is not really an ideal choice, because the power that is perfectly balanced 
between the Lower House and the Upper House promises the smoothness of the control 
function between the chambers in the parliament but it actually also potentially causes 
a deadlock in the Parliament’s tasks. Therefore, the best choice is to create a strong 
bicameral system.

Besides the three bicameral models which are based on the degree of their power, 
Giovanni Sartori also distinguishes bicameral into three types based on the composition 
of the membership of both legislature chambers, namely:
a.  same element bicameralism (similar bicameralism),
b.  somewhat different element bicameralism (likely bicameralism),
c.  bicameralism with very different elements (differentiated bicameralism).

Because the two bicameral models of the same element tend to shift to the unicameral 
model, while when the two chambers are completely different will lead to deadlocks 
in the legislative process, it is preferable to opt to likely bicameralism. Referring to 
the bicameraltypesproposed by Giavanni Sartori, Denny Indrayana argued that the 
ideal bicameralism should lead to the combination of strong bicameralism and likely 
bicameralism. In contrast to Geovanni Sartori, the relationships between the strong 
and the weak (strong versus weak bicameralism) defined by Arend Lijphart, there are 
three aspects. First, the first important aspect is the formal constitution power that two 
chambers have. In this aspect, added by Arend Lijpihart, the common pattern taking place 
is that the second chamber tends to be subordinate of the first chamber. For example, in 
the process of proposing legislation, negative vetoes from the second chamber is often 
neglected by the first.

Second, the actual political importance of second chambers depends not only on their 
formal power but on their method of selection. In this case Arend Lijphart explains, 
the whole members of the first chamber are directly elected while the second chamber 
members are not directly elected. Because of these differences, the chambers that are 
not selected will experience the lack of democratic legitimacy. In contrast, the direct 
election of the second chamber can be compensated for the increase of power due to 
the restrictions. Because of the legitimacy obtained by the method of the election, the 
bicameral system is classified into symmetrical or asymmetrical.

In this case Arend Lijphart confirms, symmetrical chambers are those with equal or only 
moderately unequal constitutional powers and democratic legitimacy. Asymmetrical 
chambers are highly unequal in these respects. Third, the crucial difference between 
the two chambers of bicameral legislature is that second chambers may be elected 
by different methods or designed so as to overrepresented certain minorities. In that 
case, Arend Lijphart added, the compositional differences of the chambers are called 
bicameral incongruent. The most obvious example occurring in the second chamber is 
used in the federal chamber to represent the smaller components in the federation.
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If we analyze the functions, duties, authority of the Regional Representatives Council 
more closely, we will find out that there is no equal position between the Regional 
Representative Council and the House of Representatives. This is different from other 
countries in which the House of Representatives and Regional Representative Council 
has a parallel role. The parallel role (equally strong/ strong bicameralism) takes place 
when the second chamber of the assembly/ the upper house (in Indonesia is called the 
Regional Representatives Council) in the representative body is elected directly by the 
people as in the United States. Other countries where the role between the chambers 
is not parallel (soft bicameralism) are Britain, France and Germany, because they are 
not elected directly by the people but was sent by the state (Germany), was appointed 
because of the nobility (UK) and sent by provinces (France).

A concern that bicameral system is only suitable for a federal state does not have a solid 
foundation and can be accounted for, because according to a research finding by the 
International Institute for Democracy and Electoral Assistance (International IDEA) 
the practice of bicameralism in fact, are also conducted by the countries of unity. Out 
of forty one unitary democratic states, at least 22 countries adopt a bicameral system, 
and all of them have big population, a large region and democracy. Even the research 
conclusion of International IDEA states that each federal state has two chambers in 
the system of representation, one of 11 federal states, there are three countries that 
implement a soft bicameral system, namely Canada, Austria, and India and from the 
10 countries that follow presidential system, no countryapplies soft bicameral system. 
While out of 40 countries that adopt the system of parliamentary government there 
are 14 countries that adopt the soft bicameral system for examples Thailand, Poland, 
Canada, Jamaica, India, Austria, Barbados, and South Africa.

C.  CLOSING
1. Conclusion

a. The authority of the Regional Representatives Council within the constitutional 
system of the Republic of Indonesia is very limited. Because the authority is so 
limited, the councilcannot be said to have a legislative function. Given such powers 
contained in the constitution of Indonesia today, the council as an institution 
representing the people of the region in expressing the aspirations of the people’s 
interest does not meet the goal of the establishment of this institution, thereforethe 
reform with the amendment of the 1945 Constitution need to take place.

b. The bicameral representative system adopted by Indonesia in the composition of 
Indonesia representative institutions can be categorized as soft bicameral. Inequality 
of responsibilities and authority occurs between the Parliament and the Council. 
The council’s functions that should serve as the counterweight in the check and 
balances mechanism for the House of Representatives but it does not work properly.

2. Suggestions
a. In order to implement the principle of checks and balances in the legislative system 

between the House of Representatives and the Regional Representative Council, 
it is necessary to create balance position between the two. Consequently, there are 
some necessary constitutional efforts in order to strengthen the position of DPD as 
a people’s representative body.

b.  The future system of representative institutions in Indonesia should lead to a strong 
bicameral system of representative institutions (strong bicameralism). Attempts to 
further amend the 1945 Constitution to realize a strong bicameral representative 
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institution are instances of the legal-political agenda that must continue to be 
advocated and realized.
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ABSTRACT

Article 18 B of Indonesian Constitution regulate that the state recognizes and respects indigenous 
people communities along with  the traditional customary rights. State recognition of indigenous 
people is important because tightly related to fulfillmentof their right. State obligation to recognize 
indigenous people right is represented by local government. Recognition of indigenous people 
creates a lot of problem mainly  in term of regulation. The objective of this research is to study 
about the substance of regulation related to indigenous people recognition namely Minister of 
Internal Affair Regulation No. 52 of 2014 on Recognition and Protection of Indigenous People 
and also its connection with other regulations. This research used normative approach method. 
Data are collected by literature research. Based on this research, it can be concluded that local 
government authority to acknowledge indigenous people existence becomes a problem because 
in another side, local government also has authority to give license for company to invest in 
indigenous people territory so that there are two contrast authorities in local government. Besides, 
the committee of indigenous people recognition only consist of local work unit (SKPD). In 
contrast, other regulation regulate that the committee also must involve academician, indigenous 
people and activist of indigenous people right. Another problem in indigenous people recognition 
is level of regulation. The level of regulation related to indigenous people recognition is only 
in minister regulation level. In reality, the recognition of indigenous people related to several 
ministries. The regulation of indigenous people recognition has not been sufficient and must be 
changed. 
Keywords: Indigenous People, Recognition, Local Government

INTRODUCTION

Eksistensi masyarakat hukum adat tentunya sangant berkaitan erat dengan hak ulayat, hak 
ulayat merupakan persekutuan hukum terhadap tanah. Hak tersebut bukan hak perorangan. Van 
Vollen Hoven menyebut sebagai hak pertuanan, di beberapa daerah terdapat istilah terhadap 
hak tersebut misalnya pertuanan di Ambon, wewengkon di jawa, dan lain-lain. Yang menjadi 
obyek hak ulayat tidak hanya tanah tetapi meliputi juga hutan belukar, perairan (perairan sungai-
sungai, peraira pantai laut) dan tanaman yang tumbuh beserta binatang yang hidup liar.

Negara berkewajiban menghormati dan melindungi masyarakat hukum adat beserta hak 
ulayatnya. Meskipun negara pada tingkatan tertinggi memiliki hak mengusai dari negara maka 
perlunya pengaturan mengenai pembatasan-pembatasannya, sehingga jika terjadi persinggungan 
antara hak mengusai dari negara dengan hak ulayat tidak terjadi pelemahan hak ulayat, seperti 
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merumuskan hubungan antara keduanya serta dalam hal apakah hak menguasai negara tersebut 
dapat berlaku dalam hak ulayat. Tentunya penetapan batasan-batasan tersebut dalam satu aturan 
yang bersifat lebih mendukung dan mengakomodir masyarakat hukum adat.

Pengakuan masyarakat hukum adat sendiri merupakan bagian dari kewenangan pemerintah 
daerah, perlindungan nya pun menjadi kewenangan pemerintah daerah. Namun dalam pedoman 
yang sifatnya teknis pengaturan mengenai pengakuan dan perlindungan masyarakat hukum 
adat, pemerintah daerah membentuk panitia yang dapat menentukan masih ada atau tidaknya 
hak ulayat tidak melibatkan masyarakat hukum adat itu sendiri dan para akademisi, nampaknya 
semua bergantung pada pemerintah daerah saja, perlunya partisipasi menjadi penting guna 
memastikan terpenuhinya hak-hak masyarakat hukum adat itu sendiri.

Pemberian kewenangan pengakuan masyarakat hukum adat kepada pemerintah daerah juga 
bersifat dilematis, disatu sisi pemerintah daerah menentukan eksistensi masyarakat hukum adat 
dan disisi yang lain pemerinah daerah memiliki hak untuk menegluarkan izin industri termasuk 
industri berskala besar. Dalam hal ini pemerintah daerah dihadapkan pada kewenangan yang 
saling bertentangan, yang berakibat pemerintah daerah rawan untuk mengambil keputusan yang 
mengorbankan kepentingan masyarakat hukum adat demi kepentingan industri. 

EKSISTENSI MASYARAKAT HUKUM ADAT

Pada aline ke empat Pembukaan Undang-Undang Dasar Negara Republik Indonesia Tahun 1945 
dinyatakan bahwa salah satu tujuan dibentuknya Negara Indonesia adalah melindungi segenap 
bangsa dan seluruh tumpah darah Indonesia. Kata segenap bangsa menunjukan bahwa telah 
terdapat kelompok manusia yang telah eksis di Indonesia sebelum negara ini merdeka. Hal ini 
sesuai dengan penelitian Bastian bahwa ada sejumlah bangsa di bagian Timur Malaya yang 
disebut Indonesos yang kemudian dikenal sebagai bangsa Indonesia. Bangsa ini merupakan 
satuan-satuan masyarakathukum adat  yang sudah ada jauhsebelum Indonesia merdeka.
Bahkanpun sebelumkekuasaanBelandamasukdi Indonesia. Masyarakat hukum adat dipandang 
sebagai komunitas antropologis yang memiliki pertalian darah dan berdasar alasan sejarah 
berhak untuk mengklaim suatu bidang permukaan bumi sebagai kampung halamannya.

Masyarakat hukum adat dikonseptualisasikan oleh ilmuwan kolonial sebagai persekutuan 
hukum. Persekutuan ini merupakan kesatuan-kesatuan sosial yang mempunyai susunan yang 
teratur serta memiliki pengurus dan kekayaan sendiri baik kekayaan materiil maupun imateriil. 
Inti dari perumusan persekutuan hukum menurut Ter Haar adalah persekutuan hukum adat  
harus memenuhi kriteria yaitu kesatuan manusia yang teratur, menetap di suatu daerah tertentu, 
mempunyai penguasa dan memiliki kekayaan baik yang berwujud maupun tak berwujud1.

Secara normatif, terminologi hak ulayat telah dinyatakan dalam Pasal 3 Undang-Undang 
Pokok Agraria (UUPA). Akan tetapi,  pasal tersebut tidak menjelaskan mengenai hak ulayat 
kecuali menyebutkan bahwa yang dimaksud dengan hak ulayat adalah beschikking recht dalam 
kepustakaan hukum adat2. Pengakuan eksistensi hak ulayat oleh Undang-Undang Pokok 
Agraria merupakan hal yang wajar karena hak ulayat masyarakat hukum adat telah ada sebelum 
terbentuknya Negara Republik Indonesia tanggal 17 Agustus 1945. Pasal 3 UUPA menegaskan 
pengakuan tersebut dengan menyebutkan :

1 A. Suryaman Mustari Pide. 2009. Hukum Adat; Dulu, Kini dan Akan Datang. Makassar : Pelita Pustaka. Hlm. 
51

2 Boedi Harsono. 2008. Hukum Agraria Indonesia : Sejarah Pembentukan Undang-undang Pokok Agraria, Isi 
dan Pelaksanaannya, Cetakan Ke 12. Yogyakarta: Djambatan.  Hlm. 179.
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Dengan mengingat ketentuan-ketentuan dalam Pasal 1 dan Pasal 2, pelaksanaan hak ulayat dan 
hak-hak serupa dari masyarakat hukum adat sepanjang menurut kenyataannya masih ada harus 
sedemikian rupa sehingga sesuai dengan kepentingan nasional dan negara yang berdasarkan atas 
persatuan bangsa serta tidak boleh bertentangan dengan undang-undang dan peraturan-peraturan 
lain yang lebih tinggi3.

Definisi hak ulayat dapat ditemukan dalam Laporan Penelitian Integrasi Hak Ulayat Ke Dalam 
Yurisdiksi UUPA, Departemen Dalam Negrri berkerjasama dengan Fakultas Hukum Universitas 
Gajah Mada tahun 1978. Dalam laporan tersebut, hak ulayat adalah hak yang melekat sebagai 
kompetensi khas pada masyarakat hukum adat berupa wewenang/kekuasaan mengurus dan 
mengatur tanah dan seisinya dengan daya laku ke dalam dan ke luar. Hak ulayat masyarakat 
hukum adat meliputi semua tanah yang ada dalam lingkungan wilayah masyarakat yang 
bersangkutan baik yang sudah dihaki oleh seseorang maupun yang belum. Dalam lingkungan 
hak ulayat tidak ada tanah sebagai res nullius. Umumnya batas wilayah hak ulayat masyarakat 
hukum adat teritorial tidak dapat ditentukan secara pasti4. 

Mengenai eksistensi masyarakat hukum adat saat ini, Maria S.W. Soemardjono menyatakan 
bahwa kriteria penentu masih ada atau tidaknya hak ulayat harus dilihat pada tiga hal, yaitu5:
1. Adanya masyarakat hukum adat yang memenuhi ciri-ciri tertentu subyek hak ulayat 
2.  Adanya tanah/wilayah dengan batas-batas tertentu sebagai lebensraum yang merupakan 

obyek hak ulayat dan 
3. Adanya kewenangan masyarakat hukum adat untuk melakukan tindakan-tindakan tertentu 

sebagaimana diuraikan di atas

Dipenuhinya ketiga persyaratan tersebut secara kumulatif kiranya cukup obyektif sebagai 
kriteria penentu masih ada atau tidaknya hak ulayat sehingga misalnya walaupun ada 
masyarakat hukum adat dan tanah atau wilayahnya. Namun, apabila masyarakat hukum 
tersebut sudah tidak mempunyai kewenangan untuk melakukan tiga tindakan tersebut 
maka hak ulayat dapat dikatakan sudah tidak ada lagi.

HAK ULAYAT MASYARAKAT HUKUM ADAT DAN HAK MENGUASAI NEGARA

Dalam Pasal 28 I ayat (3) UUD NRI 1945 yang dinyatakan bahwa identitas budaya dan 
hak masyarakat tradisional dihormati selaras dengan perkembangan zaman dan peradaban. 
Penempatan pasal ini dalam Bab tentang Hak Asasi Manusia merupakan suatu hal yang menarik 
karena menunjukan bahwa negara berkewajiban untuk menghormati dan melindungi hak ulayat 
dan membiarkan masyarakat hukum adat hidup dalam suasana tradisional dengan berbagai 
coraknya yang khas.Pengakuan masyarakat hukum adat di Indonesia secara konstitusional juga 
terdapat pada Pasal 18 B ayat (2) Undang-Undang Dasar 1945. Dalam pasal tersebut dinyatakan 
bahwa negara mengakui dan menghormati kesatuan-kesatuan masyarakat hukum adat beserta 
hak-hak tradisionalnya sepanjang masih hidup, sesuai dengan perkembangan masyarakat dan 
prinsip Negara Kesatuan Republik Indonesia yang diatur dalam undang-undang. Tentang 
kedudukan dari masyarakat hokum adat dilihat dari Pasal 18B ayat (2) berada pada bab tentang 
Pemerintahan Daerah. Artinya, masyarakat hokumadat harus diakui sebagai bagian dari 

3 Maria S.W. Sumardjono. 2009. Kebijakan Pertanahan : Antara Regulasi dan Implementasi, Cetakan VI. 
Jakarta: P.T. Kompas Media Nusantara.  Hlm. 54-55

4 Boedi Harsono, Op. Cit. Hlm. 186
5 Maria S.W. Soemardjono.Loc. Cit.
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masyarakat di daerah. Pengakuan terhadap masyarakat hukum adat ini harus ditujukan kepada 
p e n g a k u a n  a t a s  keberadaannya.

Menghormati artinya menjunjung tinggi keberadaannya dan kedudukannya. Selain dalam 
Pasal 18 B ayat (2) UUD NRI 1945, terdapat pula Ketetapan MPR No.IX/2001/MPR tentang 
Pembaruan Agraria dan Pengelolaan Sumber Daya Alam.Dalam Pasal 4 menyatakan bahwa 
salah satu prinsip pembaharuan hukum agrarian nasional adalah pengakuan, penghormatan 
dan perlindungan terhadap hak masyarakat adat dan keragaman budaya bangsa atas sumber 
daya agrarian/sumber daya alam. Apabila dianalisis, pertanyaan yang timbul kemudian adalah 
bagaimanakah kemudian hubungan antara hak menguasai negara yang terdapat dalam Pasal 33 
ayat (3) UUD NRI 1945 dengan hak ulayat masyarakat hukum adat dalam Pasal 18 B ayat (2) 
UUD NRI 1945 untuk mengatur dan mengelola sendiri sumber daya yang ada dalam wilayahnya 
(hak ulayat)? Dalam konteks itulah maka hak menguasai negara yang terdapat dalam Pasal 33 
ayat (3) UUD NRI 1945 tersebut harus ditempatkan secara proporsional agar tidak bertentangan 
dengan hak ulayat masyarakat hukum adat.6

Dalam konteks inilah, hak menguasai negara tersebut harus ditentukan batas-batasnya agar tidak 
disalahgunakan oleh pihak manapun. Maria S.W. Sumardjono menyatakan bahwa kewenangan 
negara harus dibatasi oleh dua hal, yaitu: pertama, hal-hal yang diatur oleh negara tidak boleh 
berakibat pelanggaran hak asasi manusia yang dijamin oleh UUD 1945. Kedua, pembatasan 
yang bersifat substantif dalam arti peraturan yang dibuat oleh negara harus relevan dengan 
tujuan yang hendak dicapai yaitu untuk sebesar-besar kemakmuran rakyat7.

Pembatasan itu tentunya ditentukan oleh undang-undang yang masih dalam cakupan pengertian 
libertas sub lege artinya negara bebas melaksanakan hak menguasainya akan tetapi masih dalam 
bingkai peraturan hukum terutama jika pelaksanaan hak menguasai itu bersentuhan dengan 
kepentingan hukum perseorangan atau kelompok masyarakat yang mempunyai hak tertentu atas 
tanah. Hal ini diperlukan agar supaya hak individual atau hak-hak kolektif lainnya yang dijamin 
oleh hukum tidak diperlakukan secara sewenang-wenang oleh negara. Atas dasar alasan tersebut 
maka perlu ditemukan batasan-batasan penggunaan hak menguasai negara (untuk kepentingan 
umum) mengingat lenyapnya hak adat secara paksa sesungguhnya merupakan pelanggaran 
terhadap kemanusiaan yang adil dan beradab. Kehadiran hak menguasai yang bersinggungan 
dengan hak-hak adat hendaknya merupakan kemaslahatan bagi masyarakat adat setempat 
dan sebaliknya bukan merupakan bencana bagi masyarakathukum adat tersebut. Selanjutnya, 
kehendak untuk mewujudkan perlindungan hukum adat apalagi ditopang dengan hukum yang 
mengatur tentang otonomi daerah, tidak akan membawa ke arah wawasan yang sempit yang 
dapat menimbulkan arogansi individual, kelompok atau kedaerahan sehingga tidak dapat 
dibangun kekuasaan sinergis untuk bangsa dan negara modern8. 

Hak ulayat masyarakat hukum adat jika disandingkan dengan hak menguasai negara bersifat 
lex spesialis sehingga hak ulayat berlaku untuk masyarakat hukum adat dan hak menguasai 
negara harus menghormati pemberlakuan hak ulayat tersebut. Akan tetapi, hubungan yang 
tercipta antara hak ulayat dan hak menguasai negara tersebut tidak sejajar karena hak ulayat 
ditempatkan di bawah hak menguasai negara atau menganut pluralisme yang lemah. Akibatnya, 
hak menguasai negara menjadi lebih dominan sedangkan hak ulayat menjadi semakin menipis. 
Pola pikir serba mengedepankan hak menguasai negara dalam setiap tindakan administratif 
di negeri ini pun semakin melemahkan peran hak ulayat. Hal ini disebabkan hak menguasai 

6 Muh. Afif Mahfud. 2014. Perlindungan Hak Ulayat Indigenous People dalam Perspektif Hak Asasi Manusia. 
Universitas Hasanuddin :Jurnal Hukum Internasional, Vol. I No. 3 Tahun 2014. Hlm. 4

7 Maria SW Sumardjono, 1998, Kewenangan Negara untuk Mengatur dalam Konsep Penguasaan Tanah oleh 
Negara, dalam Pidato Pengukuhan Jabatan Guru Besar pada Fakultas Hukum UGM, tanggal 14 Februari 1998 
di Yogyakarta.  

8 Ibid. Hlm. 168-169
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negara memiliki cakupan yang sangat luas dan tidak terdapat betasan-batasan yang jelas tentang 
hak menguasai negara. Bahkan, hak menguasai negara tersebut rentan disalah fungsikan oleh 
penguasa demi kepentingannya. Hal ini pernah terjadi pada masa orde baru. Dalam konteks 
inilah, hak menguasai negara tersebut harus ditentukan batas-batasnya agar tidak disalahgunakan 
oleh pihak manapun.9

Pembatasan tersebut termasuk pula mengatur batasan-batasan hak menguasai negara ketika 
berhadapan dengan hak ulayat. Dalam pembatasan hak menguasai negara dalam kaitannya 
dengan hak ulayat harus dirumuskan bagaimanakah hubungan antara keduanya serta dalam hal-
hal apakah hak menguasai negara tersebut diberlakukan dalam masyarakat hukum adat. Dalam 
konteks pembuatan batasan hak mengasai negara ini harus dituangkan dalam suatu peraturan 
yang sifatnya aspiratif dan akomodatif terutama demi kepentingan masyarakat hukum adat. 

Otonomi masyarakat hukum harus diakui dalam rangka pengelolaan sumber daya agraria/
sumber daya alam. Oleh sebab itu, sekalipun hak menguasai termasuk juga terhadap hak ulayat 
tetapi sesuai dengan asas perlindungan sosial ekonomi budaya masyarakat yang bersangkutan, 
keterlibatan pemimpin atau kepala adat jika ada upaya pihak luar untuk mengelola sumber 
daya agraria/sumber daya alam sebagai pihak yang ikut memutuskannya. Di sini diperlukan 
suatu peraturan yang mengatur tentang hubungan kekuasaan masyarakat adat yang memiliki 
kepentingan kolektif dengan pihak lain dari luar masyarakat adat10. 

Dalam konteks pembatasan hak menguasai negara ini, perlulah dipahami bahwa kekuasaan 
negara itu bukanlah keuasaan tanpa batas (postetas legibus omnibus soluta) sebab ada beberapa 
ketentuan hukum yang mengikat dirinya seperti hukum alam dan hukum tuhan (leges naturae et 
deviane) serta hukum yang umum pada semua bangsa dinamakan leges empirii. Leges empirii 
adalah undang-undang dasar yang memuat ketentuan-ketantuan kepada siapa kekuasaan itu 
diserahkan dan batas-batas pelaksanaannya. 

PERAN PEMERINTAH DAERAH DALAM PENGAKUAN TERHADAP 
MASYARAKAT HUKUM ADAT

Eddie Riyadi Terre menyebutkan bahwa ada tiga persoalan mendasar yang dialami oleh 
masyarakat adat (indigenous people) yaitu pertama, masalah hubungan masyarakat adat dengan 
tanah dan wilayah dimana mereka hidup dan dari mana mereka mendapatkan penghidupan 
termasuk sumber daya alamnya. Kedua, masalah self determination yang sering menjadi berbias 
politik dan sekarang masih menjadi perdebatan sengit dan ketiga, masalah identification yaitu 
siapakah yang dimaksud dengan masyarakat adat, apa saja kriterianya, apa bedanya dengan 
masyarakat bukan adat/asli/pribumi (non indigenous peoples).11

Pendapat yang dikemukakan Eddie Riyadi Terre tersebut menunjukan bahwa pengakuan 
terhadap masyarakat hukum adat masih menjadi sebuah masalah. Bahkan, menurut penulis, 
masalah terkait pengakuan masyarakat hukum adat adalah masalah yang paling penting karena 
adanya pengakuan terhadap masyarakat hukum adat menjadi titik awal untuk memperoleh hak 
atas sumber dayanya. Pengakuan hak masyarakat hukum adat adalah pernyataan tertulis atas 
keberdaan masyarakat hukum adat beserta hak-haknya yang diberikan oleh negara sedangkan 
makna perlindungan hak masyarakat hukum adat adalah suatu bentuk pelayanan yang wajib 
diberikan oleh negara kepada masyarakat hukum adat dalam rangka menjamin terpenuhinya 

9 Muh. Afif Mahfud, Op. Cit. Hlm. 9
10 Achmad Sodiki. Politik Hukum Agraria. Jakarta : Konstitusi Pers, 2013. Hlm. 4-5
11 Eddie Riyadi Terre. 2013. Posisi Minoritas dalam Pluralisme : Sebuah Diskursus Politik Pembebasan. Jakarta 

: ELSAM. Hlm. 4
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hak-haknya agar dapat hidup, tumbuh dan berkembang sebagai satu kelompok masyarakat, 
berpartisipasi sesuai dengan harkat dan martabat kemanusiaannya serta terlindungi dari tindakan 
diskriminasi dan kekerasan. 

Dalam konteks ini, pengakuan tersebut akan menimbulkan hak bagi masyarakat hukum adat. 
Menurut John Stuart Mill, asas utama mengenai hak adalah menjamin semua orang untuk 
mempunyai hak atas apa yang telah mereka hasilkan berdasarkan kerja yang telah dilakukan.12 
Teori hak yang dikemukan oleh John Sturat Mill ini hampir serupa dengan pendapat Locke bahwa 
hak itu timbul dari kerja yang dilakukan seseorang.Merujuk pada berbagai teori tersebut maka 
pada dasarnya dalam sebuah hak terkandung dua hal utama yaitu akses dan eksklusivitas. Akses 
adalah kewenangan yang dimiliki oleh pemegang hak untuk menggunakan atau memanfaatkan 
benda yang menjadi objek haknya. Sedangkan konsep eksklusivitas bermakna bahwa setiap 
orang memerlukan hak eksklusif untuk menikmati terus menerus barang yang dimilikinya. 
Melalui hal itu maka seorang pemegang hak memiliki kewenangan untuk mengesampingkan 
orang lain dalam menggunakan hak tersebut. 

C.B. Machperson berpendapat bahwa penegakan hak memerlukan suatu lembaga tertentu yang 
bersifat memaksa. Lembaga yang dapat memaksakannya tersebut diantaranya adalah negara. 
Negara merupakan entitas yang diberikan tanggung jawab untuk mengakui (to recognize), 
menghormati (to promote), melindungi (to protect) dan memenuhi (to fulfill) semua hak asasi 
dari warga negara.13Berdasarkan pendapat tersebut maka negara harus berperan aktif dalam 
melakukan perlindungan terhadap hak yang dimiliki oleh masyarakat. Jika dikaitkan dengan 
teori peran negara yang dikemukakan oleh Weir Friedmann maka terdapat dua peran negara yang 
relevan dengan pembahasan ini yaitu peran negara sebagai provider dan peran negara sebagai 
regulator. Negara harus memberikan perlindungan hukum kepada masyarakatnya. Sedangkan 
negara sebagai regulator berperan untuk memberikan perlindungan tersebut melalui mekanisme 
yuridis.  Artinya, negara dalam melakukan perlindungan terhadap hak-hak masyarakat harus 
menggunakan instrumen hukum. Hal ini merupakan pengejawantahan Indonesia sebagai Negara 
Hukum sebagaimana yang terdapat dalam Pasal 1 ayat (3) Undang-Undang Dasar Negara 
Republik Indonesia 1945 selanjutnya disingkat UUD NRI 1945

Kewenangan untuk mengakui masyarakat hukum adat di Indonesia merupakan bagian dari 
kewenangan Pemerintah daerah. Dalam Pasal 12 ayat (1) Undang-Undang No. 23 Tahun 2014  
diaturtentang urusan pemerintahan wajib yang berkaitan dengan pelayanan dasar. Salah satu 
urusan wajib pemerintah daerah terkait dengan pelayanan dasar adalah ketentraman, ketertiban 
umum dan perlindungan masyarakat.Urusan pemerintahan wajib adalah urusan yang wajib 
diselenggarakan oleh semua daerah.Dalam hal ini, perlindungan masyarakat hukum adat juga 
menjadi urusan kewenangan pemerintah daerah.Dalam Undang-Undang ini, terdapat beberapa 
kewenangan pemerintah kabupaten/kota terkait masyarakat hukum adat yakni penetapan 
pengakuan masyarakat hukum adat, kearifan lokal atau pengetahuan tradisional dan hak 
kearifan lokal terkait dengan izin perlindungan dan pengelolaan lingkungan hidup.Ada juga 
yang mengatur mengenai pemberdayaan lembaga adat dan masyarakat hukum adat.Selain itu, 
kewenangan lainnya di bidang pertanahan adalah penetapan tanah ulayat yang lokasinya dalam 
daerah kabupaten/kota.

Selaras dengan substansi UU Pemerintahan Daerah tersebut, Pasal 25 Rancangan Undang-Undang 
tentang Masyarakat Hukum Adat mengatur bahwa terdapat beberapa kewenangan pemerintah 
terkait masyarakat hukum adat diantaranya adalah menetapkan keberadaan masyarakat hukum 
adat. Hal ini menunjukan bahwa masyarakat hukum adat diakui eksistensinya ketika telah 

12 C.B.Machperson.1989. Pemikiran Tentang Hak Milik. Toronto:University of Toronto Press. Hlm. 112
13 Herlambang P. Wiratraman. 2014. Laporan Akhir Tim Pengkajian Konstitusi tentang Perlindungan Hukum 

Terhadap Masyarakat Hukum Adat.Jakarta : Pusat Penerlitian dan Pengembangan Sistem Hukum Nasional. 
Hlm. 25
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ditetapkan oleh pemerintah daerah. Dalam konteks ini, penetapan pemerintah merupakan syarat 
agar masyarakat hukum adat dapat diakui eksistensinya. Belum diundangkannya RUU MHA ini 
menyebabkan Peraturan Menteri Dalam Negeri No. 52 Tahun 2014 tentang Pedoman Pengakuan 
dan Perlindungan Masyarakat Hukum Adat menjadi satu-satunya peraturan yang bersifat teknis 
dalam pengakuan masyarakat hukum adat. Dalam Pasal 2 Peraturan Menteri Dalam Negeri 
No. 52 Tahun 2014 tentang Pedoman Pengakuan dan Perlindungan Masyarakat Hukum Adat 
yang mengatur bahwa gubernur dan bupati/walikota melakukan pengakuan dan perlindungan 
masyarakat hukum adat. Peraturan Menteri Dalam Negeri inilah yang kemudian juga menjadi 
landasan yang sifatnya teknis dalam pengakuan terhadap masyarakat hukum adat.Pengakuan 
masyarakat hukum adat yang hanya diatur dalam peraturan menteri ini nampaknya kurang tepat. 
Pengaturannya dalam bentuk peraturan menteri tentu mengandung kelemahan karena daya 
mengikatnya hanya secara internal sedangkan masalah masyarakat hukum adat adalah masalah 
yang kompleks yang melibatkan berbagai instansi.

Dalam Pasal 3 Peraturan Menteri Dalam Negeri Nomor 52 Tahun 2014 tentang Pedoman 
Pengakuan dan Perlindungan Masyarakat Hukum Adat diatur bahwa dalam melakukan 
pengakuan dan perlindungan masyarakat hukum adat, bupati/walikota membentuk panitia 
masyarakat hukum adat kabupaten/kota. Struktur organisasi Panitia Masyarakat Hukum Adat 
sebagaimana dimaksud pada ayat (1) terdiri atas :
1. Sekretaris daerah kabupaten/kota sebagai ketua
2. Kepala SKPD yang membidangi pemberdayaan masyarakat sebagai sekretaris
3. Kepala Bagian Hukum sekretariar kabupaten/kota sebagai anggota, dan
4. Kepala SKPD terkait sesuai karakteristik masyarakat hukum adat sebagai anggota

Apabila susunan tim pengakuan dan perlindungan masyarakat hukum adat ini dianalisis maka 
akan tampak bahwa tidak terdapat keterlibatan akademisi dan kelompok masyarakat. Dalam 
hal ini, nampaknya semuanya tergantung pada pemerintah daerah padahal dalam penentuan 
masyarakat hukum adat erat kaitannya dengan kajian akademis dan tentu diperlukan partisipasi 
publik. Substansi Permendagri yang hanya menetapkan Satuan Kerja Perangkat Daerah 
Kabupaten/Kota sebagai pantia Masyarakat Hukum Adat Kabupaten Kota berbeda dengan Pasal 
31 Rancangan Undang-Undang tentang Pengakuan dan Perlindungan Masyarakat Hukum Adat. 
Dalam pasal tersebut diatur bahwa panitia masyarakat hukum adat kabupaten/kota berjumlah 
lima orang yang berasal dari unsur pemerintah daerah dan unsur masyarakat. Unsur pemerintah 
daerah sebagaimana dimaksud pada ayat (1) terdiri dari dua orang SKPD Kab/Kota.Adapun unsur 
masyarakat terdiri atas satu orang akademisi, satu orang tokoh masyarakat hukum adat dan satu 
orang dari organisasi yang memiliki pengalaman dan kompetensi dalam hal masyarakat hukum 
adat. Menurut penulis komposisi yang terdapat dalam RUU ini lebih baik dibandingkan dengan 
substansi Permendagri yang hanya menempatkan unsur SKPD sebagai panitia perlindungan 
Masyarakat Hukum Adat.Pelibatan berbagai unsur merupakan suatu upaya yang sangat baik 
untuk menghasilkan keputusan yang objektif dan populis atau responsive.

Substansi Rancangan Undang-undang tentang Perlindungan dan Pengakuan Masyarakat 
Hukum Adat tersebut juga sesuai dengan Pasal 5 ayat (1) Peraturan Menteri Agraria/ Kepala 
Badan Pertanahan Nasional Nomor 5 Tahun 1999 tentang Pedoman Penyelesaian Masalah Hak 
Ulayat Masyarakat Hukum Adat yang mengatur bahwa penelitian dan penentuan masih adanya 
hak ulayat sebagaimana dimaksud dalam Pasal 2 dilakukan oleh pemerintah daerah dengan 
mengikutsertakan para pakar hukum adat, masyarakat hukum adat yang ada di daerah yang 
bersangkutan, lembaga swadaya masyarakat dan instansi-instansi yang mengelola sumber daya 
alam.Pasal 5 ayat (2) Permen Agraria No. 5 Tahun 1999 yang mengatur bahwa keberadaan tanah 
ulayat masyarakat hukum adat yang masih ada sebagaimana dimaksud pada ayat (1) dinyatakan 
dalam peta dasar pendaftaran tanah dengan membubuhkan suatu tanda kartografi dan apabila 
memungkinkan, menggambarkan batas-batasnya serta mencatatnya dalam daftar tanah. 
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Jika dalam penetapan ini masyarakat hukum adat hanya diposisikan sebagai objek dan 
pemerintah sebagai subjek maka pasti terjadi posisi yang tidak seimbang diantara keduanya. 
Sehingga, keputusan yang dikeluarkan oleh pemerintah daerah berpotensi tidak responsive. 
Menurut Mahfud M.D., karakter produk hukum responsive adalah pembuatannya partisipatif, 
muatannya aspiratif dan rincian isinya limitative.14 Konfigurasi politik hukum suatu negara 
akan mempengaruhi karakter produk hukum tertentu di negara tersebut. Di dalam negara yang 
karakter produk hukumnya demokratis akan menghasilkan produk hukum yang berkarakter 
responsive/populistik.15 Produk hukum responsive/populistik adalah produk hukum yang 
mencerminkan rasa keadilan dan memenuhi harapan masyarakat. Dalam proses pembuatannya 
memberikan peranan besar dan partisipasi penuh kelompok-kelompok social atau individu di 
dalam masyarakat.16 Tanpa keterlibatan masyarakat dalam penentuan eksistensi masyarakat 
hukum adat akan berpotensi menghasilkan karakter produk hukum yang tidak responsive bahkan 
bisa jadi represif. Pentingnya partisipasi ini tentu sangat penting guna memastikan terpenuhinya 
hak-hak masyarakat hukum adat.

Dalam melakukan identifikasi terhadap eksistensi masyarakat hukum adat maka tim tersebut 
harus mencermati empat hal, yaitu :
a. Sejarah masyarakat hukum adat;
b. Wilayah adat
c. Hukum adat
d. Harta kekayaan dan/atau benda-benda adat; dan
e.  Dan/kelembagaan/system pemerintahan adat

Acuan dalam identifikasi masyarakat hukum adat ini nampaknya berbeda dengan indicator 
eksistensi masyarakat hukum adat dalam Pasal 18 Undang-Undang Dasar 1945. Dalam Pasal 
18 B Undang-Undang Dasar 1945 diatur bahwa negara mengakui dan menghormati kesatuan-
kesatuan masyarakat hukum adat beserta hak-hak tradisionalnya sepanjang masih hidup dan 
sesuai dengan perkembangan masyarakat dan prinsip Negara Kesatuan Republik Indonesia. 
Makna masih hidup tersebut adalah memiliki wilayah, struktur hukum adat dan masyarakat 
hukum adat.

Bupati/walikota melakukan penetapan pengakuan dan perlindungan masyarakat hukum 
berdasarkan rekomendasi panitia masyarakat hukum adat dengan keputusan kepala daerah. 
Nampaknya, jika melihat konsistensinya dengan peraturan perundang-undangan lainnya maka 
akan tampak bahwa keputusan kepala daerah bukan lah hal yang disyaratkan tetapi disyaratkan 
melalui peraturan daerah. 

Hal ini tampak dalam Pasal 67 Undang-Undang No. 41 Tahun 1999 tentang Kehutanan. Dalam 
Pasal tersebut diatur bahwa 
1. Masyarakat hukum adat sepanjang kenyataannya masih ada dan diakui keberadaannya 

berhak :
a. Melakukan pemungutan hasil hutan untuk pemenuhan kebutuhan hidup sehari-hari 

masyarakat adat yang bersangkutan;
b. Melakukan kegiatan pengelolaan hutan berdasarkan hukum adat yang berlaku dan tidak 

bertentangan dengan undang-undang
c. Mendapatkan pemberdayaan dalam rangka meningkatkan kesejahteraannya 

2. Pengakuan keberadaan dan hapusnya masyarakat hukum adat sebagaimana dimaksud pada 
ayat (1) ditetapkan dengan peraturan daerah. 

Terdapat perbedaan antara peraturan daerah dan keputusan kepala daerah.Secara sederhana, 

14 Moh.Mahfud MD. 2014. Politik Hukum di Indonesia. Jakarta : PT. RajaGrafindo Persada. Hlm. 7
15 Ibid. Hlm. 22
16 Ibid. Hlm. 31
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peraturan daerah dibentuk oleh Dewan Perwakilan Rakyat Daerah Kabupaten/Kota dengan 
persetujuan bersama bupati/walikota.Sedangkan keputusan kepala daerah hanya ditetapkan 
secara sepihak oleh walikota atau bupati yang bersangkutan.

Pentingnya peraturan daerah dalam menentukan eksistensi masyarakat hukum adat juga tampak 
dalam tafsir Mahkamah Konstitusi mengenai Pasal 18 B Undang-Undang Dasar Negara Republik 
Indonesia Tahun 1945 terkait legal standing pemohon sebagai perwakilan masyarakat hukum 
adat.Dalam Putusan Perkara No. 31/PUU-V/2007.Dalam putusan tersebut, mahkamah konstitusi 
terlebih dahulu menentukan tipologi dan tolak ukur adanya kesatuan masyarakat hukum adat. 
Dalam putusannya itu, Mahkamah Konstitusi berpendapat bahwa kesatuan masyarakat hukum 
adat beserta hak-hak tradisionalnya dipandang sesuai dengan perkembangan masyarakat apabila 
kesatuan masyarakat hukum adat tersebut keberadaannya telah diakui berdasarkan undang-
undang yang berlaku sebagai pencerminan perkembangan nilai-nilai yang dianggap ideal dalam 
masyarakat dewasa ini, baik undang-undang yang bersifat umum maupun bersifat sektoral 
seperti bidang agrarian, kehutanan, perikanan dan lain-lain maupun peraturan daerah.17

Hal ini menunjukan bahwa suatu masyarakat hukum adat masih hidup jika telah diakui dalam 
peraturan daerah.Hal ini sangat berbeda dengan Peraturan Menteri Dalam Negeri yang mengatur 
bahwa pengakuan eksistensi masyarakat hukum adat dibuat dalam bentuk keputusan kepala 
daerah. Putusan Mahkamah Konstitusi ini juga menyiratkan bahwa masyarakat hukum adat akan 
susah bahkan tidak bisa untuk menuntut di Mahkamah Konstitusi jika tidak terdapat pengakuan 
dari pemerintah daerah yang dituangkan dalam peraturan daerah karena pemohon tersebut pasti 
akan dianggap tidak memiliki legal standing atau tidak memenuhi syarat sebagai pemohon. 

Pemberian kewenangan kepada pemerintah daerah untuk menetapkan eksistensi masyarakat 
hukum adat juga menjadi kontroversi karena pemerintah daerah juga berhak untuk menentukan 
izin kepada industri termasuk industri berskala besar dan padat modal seperti industry 
pertambangan. Pertanyaannya bagaimanakah pemerintah daerah mengambil keputusan jika  
daerah potensial untuk kawasan industri termasuk dalam kawasan adat . Apalagi jika industri 
itu memberikan keuntungan yang besar bagi ekonomi daerah. Dalam hal tersebut tampak 
bahwa pemerintah daerah dihadapkan pada dua kewenangan yang saling bertentangan. Kondisi 
demikian menyebabkan pemerintah rawan untuk mengambil keputusan yang mengorbankan 
kepentingan masyarakat hukum adat demi kepentingan industri.

Dalam Pasal 12 ayat (2) Undang-Undang Pemerintahan Daerah diatur bahwa urusan pemerintahan 
pilihan meliputi kelautan dan perikanan, pariwisata, pertanian, kehutanan, energy dan sumber 
daya mineral, perdagangan, perindustrian dan transmigrasi. Urusan pemerintahan pilihan 
adalah urusan pemerintahan yang wajib diselenggarakan oleh daerah sesuai dengan potensi 
yang dimiliki daerah. Pemerintah daerah di bidang pertanahan memiliki kewenangan dalam 
memberikan izin lokasi dalam satu kabupaten kota. Di bidang penanaman modal, kewenangan 
pemerintah daerah adalah pelayanan perizinan dan non perizinan secara terpadu di bidang 
penanaman modal yang menjadi kewenangan daerah kabupaten/kota.Kewenangan pemerintahan 
daerah di bidang perizinan tersebut termasuk penerbitan izin pemanfaatan langsung panas bumi 
dalam daerah kabupaten/kota.Selain itu, pemerintah Kabupaten/Kota juga berwenang untuk 
menerbitkan izin usaha industry. Kewenangan lainnya adalah penerbitan izin pembangunan dan 
pengembangan perumahan dan pemukiman.Adanya dua kewenangan yang saling bertentangan 
antara memberikan izin untuk industri dan pengakuan masyarakat hukum adat ini berpotensi 
menimbulkan konflik kepentingan.

Konflik kepentingan ini terjadi antara kepentingan ekonomi (pemberian izin) dan kepentingan 

17 Jawahir Thontowi et.al. 2012. Aktualisasi Masyarakat Hukum Adat (MHA) : Perspektif Hukum dan Keadilan 
terkait dengan Status MHA dan Hak-Hak Konstitusionalnya. Jakarta : Pusat Penelitian dan Pengkajian Perkara 
Mahkamah Konstitusi RI. Hlm. 121
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sosial (pengakuan terhadap masyarakat hukum adat) dapat dianalisis dalam teori sibernetik 
yang dikemukakan oleh Talcott Parsons. Dalam teori ini, Talcott Parsons mengemukakan bahwa 
system social terdiri dari empat subsistem diantaranya subsistem budaya, subsistem social, 
subsistem politik dan subsistem ekonomi. Subsistem budaya dan social lebih dekat kepada 
nilai-nilai sedangkan subsistem politik dan subsistem ekonomi lebih dekat kepada sumber 
energy sedangkan factor budaya lebih dekat kepada sumber nilai. Berdasarkan hal tersebut 
maka ekonomi sebagai subsistem yang paling dekat kepada sumber energy berpotensi menekan 
subsistem social yang lebih dekat kepada sumber nilai namun jauh dari sumber energy. Analisis 
teori sibernetik ini sangat tepat dalam menunjukan bahwa pemerintah daerah akan cenderung 
untuk menegasikan pengakuan terhadap masyarakat hukum adat demi kepentingan ekonomis 
dalam bentuk investasi di wilayah masyarakat hukum adat. 

Tidak adanya pengakuan terhadap masyarakat hukum adat ini juga dapat menjadi dasar atau 
landasan bagi pengusaha untuk menolak mengakui hak-hak masyarakat hukum adat.Padahal, 
menurut Kerangka Kerja PBB mengenai Prinsip-Prinsip Panduan untuk Bisnis dan Hak Asasi 
Manusia setidaknya terdapat tiga pilar penting dalam hal kaitan bisnis dan hak asasi manusia. 
Pertama, tugas negara untuk melindungi dari pelanggaran hak asasi manusia oleh pihak 
ketiga termasuk perusahaan bisnis melalui kebijakan, peraturan dan peradilan yang sesuai. 
Kedua, adalah tanggung jawab korporasi untuk menghormati hak asasi manusia yang berarti 
bahwa perusahaan bisnis harus bertindak dengan uji tuntas untuk menghindari dilakukannya 
pelanggaran atas hak pihak lain dan untuk mengatasi akibat yang merugikan dimana mereka 
terlibat. Ketiga, kebutuhan atas akses yang lebih luas oleh pemulihan yang efektif baik yudisial 
maupun non yudisial.18

Dalam kondisi inilah maka timbul potensi pelanggaran terhadap hak masyarakat hukum 
adat termasuk terhadap hak-hak atas wilayahnya. Sesungguhnya, saat ini terjadi pelanggaran 
sistemik dan structural kepada masyarakat hukum adat. Pelanggaran tersebut termasuk 
pelanggaran terhadap hak atas tanah ulayat sebagai hak kolektif dari masyarakat hukum adat 
yang bisa dilakukan oleh perusahaan-perusahaan swasta. Bahkan,dapat pula dilakukan oleh 
instansi pemerintahan sendiri. Pelanggaran dan sengketa hak atas tanah ulayat ini tidaklah 
berdiri sendiri tetapi merupakan bagian menyeluruh dari pelanggaran dan sengketa agrarian 
yang penyelesaiannya secara jelas memerlukan penanganan secara komprehensif dan integral 
yang dapat diawali dengan mendorong pengakuan masyarakat hukum adat oleh pemerintah 
daerah.19Permasalahan mengenai masyarakat hukum adat ini adalah permasalahan yang sistemik 
dan structural dan cikal bakal dari permasalahan ini adalah tidak diakuinya eksistensi dan hak-hak 
masyarakat hukum adat.Dalam hal ini, pengakuan masyarakat hukum adat tersebut seharusnya 
segera dilakukan oleh pemerintah daerah sebagai instansi yang berwenang.

Minimnya pengakuan ini menyebabkan masyarakat hukum adat tidak dapat mengakses hak-
haknya bahkan untuk membela diri atas ketidakadilan yang dialaminya. Jika tidak ada pengakuan 
maka potensi pelanggaran lainnya muncul.Sebagai contoh, masyarakat hukum adat dianggap 
tidak ada jika belum ditetapkan dalam peraturan daerah sebagaimana yang terdapat dalam 
Undnag-Undang Kehutanan. Dalam hal ini maka akan gampang terjadi pengalihan wilayah hutan 
yang merupakan kategori hak ulayat masyarakat hukum adat. Masyarakat hukum adat juga akan 
kehilangan aksesnya untuk memanfaatkan sumber daya alam. Padahal, masyarakat tersebut 
sejak dulu telah mengenal adanya hak ulayat dan bebas untuk menggunakan hak ulayat tersebut 
sebatas untuk keperluannya sendiri. Sedangkan orang di luar masyarakat hukum adat hanya 
diperkenankan mengambil manfaat dari wilayah hak purba  dengan izin kepala persekutuan 

18 The London School of Economics and Political Science.Panduan Penerapan Prinsip-Prinsip PBB Mengenai 
Bisnis dan Hak Asasi Manusia dalam Pembuatan Kebijakan Investasi.London : LSE Human Rights. Hlm. 2

19 Hilmy Rosyida dan Bisariyadi (ed). 2005. Masyarakat Hukum Adat : Inventarisasi dan Perlindungan Hak. 
Jakarta : Komisi Nasional Hak Asasi Manusia. Hlm. 7 
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hukum disertai pembayaran upet (recognitie) kepada persekutuan hukum.20Tidak adanya 
pengakuan terhadap hak ulayat masyarakat ini selain berpotensi menghilangkan hak ulayat 
masyarakat hukum adat sebagai hak kolektif juga dapat menghilangkan hak-hak perorangan 
sebagai hak yang timbul di atas hak ulayat tersebut.

Tidak adanya pengakuan terhadap masyarakat hukum adat menyebabkan masyarakat hukum adat 
kehilangan akses atas sumber dayanya. Hilangnya akses masyarakat hukum adat ini disebabkan 
oleh pengambil alihan tanah ulayat ataupun sumber daya yang terkandung di dalamnya oleh 
pihak lain berdasarkan konsesi maupun berbagai bentuk izin lainnya. Kondisi ini dapat memicu 
konflik antara masyarakat hukum adat dan perusahaan dan tidak menutup kemungkinan dengan 
instansi pemerintah. Berdasarkan data Aliansi Masyarakat Adat Nasional (AMAN), pada tahun 
2011, terdapat 48 konflik masyarakat hukum adat atas tanah dan sumber daya yang meliputi 
947 keluarga. Konflik tersebut mencapai area 690.558 hektar. Kriminalisasi dan pemenjaraan 
terhadap masyarakat hukum adat yang mempertahankan wilayah adatnya juga terus terjadi. 
AMAN mencatat dari bulan oktober 2012 sampai tahun 2013 terdapat 224 anggota  masyarakat 
hukum adat yang ditangkap dan disidangkan di pengadilan.21 Pelaku dan pelanggar Hak Asasi 
Manusia di bidang Agraria berdasarkan data HuMa 2012 adalah entitas negara sebanyak 266 
peristiwa atau 53.96%, organisasi bisnis sebanyak 179 peristiwa atau 36,31% dan individu 
dalam posisi memiliki kekuasaan sebanyak 48 peristiwa atau 9,74%.22.

CONCLUSION

Local government authority to acknowledge indigenous people existence becomes a problem 
because in another side, local government also has authority to give license for company to invest 
in indigenous people territory so that there are two contrast authorities in local government. 
Besides, the committee of indigenous people recognition only consist of local work unit 
(SKPD). In contrast, other regulation regulate that the committee also must involve academician, 
indigenous people and activist of indigenous people right. Another problem in indigenous people 
recognition is level of regulation. The level of regulation related to indigenous people recognition 
is only in minister regulation level. In reality, the recognition of indigenous people related to 
several ministries. The regulation of indigenous people recognition has not been sufficient and 
must be changed. 

SUGGESTION

Pertama, Pemerintah dan DPR harus segera membahas dan mengesahkan Rancangan Undang-
Undang   tentang Perlindungan Masyarakat Hukum Adat sebagai peraturan lintas sektoral dalam 
rangka pengakuan masyarakat hukum adat.Kedua, Pemerintah harus merubah susunan panitia 
masyarakat hukum adat yang saat ini hanya terdiri dari Satuan Kerja Perangkat Daerah dengan 
melibatkan akademisi, institusi terkait, masyarakat hukum adat dan organisasi yang terkait 
dengan pemahaman masyarakat hukum adat. Ketiga, Pemerintah daerah harus mempercepat 
proses identifikasi dan pengakuan terhadap masyarakat hukum adat karena terkait dengan 
perlindungan dan  pemenuhan hak-hak masyarakat hukum adat lainnya 

20 Budi Riyanto. 2004. Pengaturan Hutan Adat di Indonesia. Bogor : Lembaga Pengkajian Kehutanan dan 
Lingkungan. Hlm.  15

21 Widiyanto. 2013. Potret Konflik Agraria di Indonesia. STPN :Jurnal Bhumi. No. 37 Tahun 12, April 2013.  
Yogyakarta : Pusat Penelitian dan Pengabdian Kepada Masyarakat STPN. Hlm. 20

22 Ibid. Hlm. 21
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A. INTRODUCTION
Unitary state is a state which is not composed from several countries,  but a single nature of 
the country and only one the central government.1In a unitary state, the central government 
runs the country’s supreme sovereignty. In order not to be arbitrary, the central government 
activity is monitored and restricted by the law. The logical consequence of his position as 
an organizer of state sovereignty, the administrative units which are formed and under the 
central government must be subject to central government.2Abu Daud Busroh expressed:

“... The unitary state is a state that is not composed than some countries, such as in a 
federation, but a single nature of the country, meaning that there is only one state, no state 
within a state. Therefore, within the unitary state there is also only one government, the 
central government has the power or the highest authority in every field of governance. 
The central government in the last level  and the highest can decide all of things in the 
country concerned.3

In the unitary parts  of the state is usually mentioned as the regions where as the term of this 
area is the technical term for any mention of a part-self-governing territory in the unitary state 
concerned. Said area intended environment manifested by dividing a unit called “regions”. 
In other words, the term “local” means “part” or an element of a larger environment as a 
whole.4

According to Sri Sumantri, the delegation of authority from the central government to 
autonomous regions, it is not because it is set in its constitution, but because the problem is 
the nature of the unitary state.5The idea of   a unitary state in Indonesia is clear and concrete 
in the preamble of the Constitution of 1945 and in any statutory provisions that govern the 
relationship of the central government and regional governments. In Article 1, paragraph (1) 
of the Constitution of 1945 mentioned “Indonesia is a Unitary State, the Republican form 
of government.6

Each unitary state can be arranged and organized according to the principles and system 
of centralized or decentralized. In a highly centralized unitary state, regional autonomy 

1 HR. Ridwan,The Regional Administrative Law,UII Press, Yogyakarta,2009, page15 (in Indonesian).
2 Ni’matul Huda,Decentralization of Asymmetries in the Unitary Republic of Indonesia,first edition, Nusa 

Media,Bandung, 2014, page1 (in Indonesian).
3  Abu DautBusroh,State Science, first edition, Bumi Aksara, Jakarta, 1990, page 64 (in Indonesian).
4  J. Wajong, Principles and Objectives Regional Government,Jambatan, Jakarta, 1975, page 24 (in indoseian).
5  Sri Soemantri, Introduction to Comparative Constitutional Law Inter Administrative  Law, Rajawali, Jakarta, 

1981,page 52 (in Indonesian).
6 Sarjiyati,The Existence of Autonomy for the Implementation of Democracy Pancasila,Thesis,1991,page13-14 

(in Indonesian).
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is obtained mercy of the central government. The regional head is a central government 
employee. Governance is entirely up to the central power. Head area does not have 
the authority itself.7Indonesia’s unitary state adheres to the principle and system the 
decentralization of authority to organize and manage governance is not solely carried out by 
the central government, but also made by government units lower levels of independent or 
autonomous.8

In the autonomous region of each region given the authority to manage his own family 
according to the conditions, the personality, and the public interest in accordance with the 
character of each area. People in areas deemed more aware of the need to progress the region 
concerned.9The decentralized system containing mean recognition of the determination of 
the government policy to manage the potential and capacity to involve representatives  of 
the people in the area.10

The Implementation of local government in the region is a manifestation of the administration 
throughout the national territory. It can be said that the role and position of local government 
is very strategic and very decisive nationally so that a new paradigm is based government 
held areas. With an area-based, central government organizes the advisory function and the 
person in charge of all activities in the area with complete confidence.11

Autonomy enacted and implemented, the regions are given the flexibility and freedom or 
independence to regulate, in terms of preparing, making or form and set their own rules in 
the form of local regulations as the basis for the implementation of the attributive authority 
granted by law to the region.12Regional autonomy is applied at this time that the widest 
possible autonomy, which authorizes / the same matters to all areas.

Based on the description above, this paper will discuss the division of affairs on the 
implementation of the widest possible autonomy in regional government in Indonesia in 
the era of reform and discuss about the implications of the implementation of the widest 
possible autonomy in regional government in Indonesia.

B.  DISCUSSION
1. Division of Affairs on The Implementation of The Widest Possible Autonomy In 

Regional Government In Indonesia In The Era of Reform 

The term “autonomy” is derived from the Greek, which is derived from the word “autos” 
which tells us himself and “nomes” which tells us the rules of the said autonomy means 
that the rules themselves or their own legislation. With so autonomy basically contains 
the meaning of freedom and independence. In the Dictionary of Indonesian, it is 
mentioned that autonomy means self-government.13In relation to governance, regional 

7  HM. AgusSantoso, Opening Veil of Regional Autonomy in Indonesia,first edition, PustakaPelajar, Yogyakarta, 
2003, page 6 (in Indonesian).

8  I GdePantjaAstawa “Problems of Law of Regional Autonomy in Indonesia, PT. Alumni, Bandung, 2008, page 
26 (in Indosian).

9 Sukma, Introduction to Political Science, MandarMaju, Bandung, 1994, page 28-29 (in Indonesian).
10 Ni’matul Huda,Autonomy, Philosophy, History of Progress and Their Problems.Pustaka Pelajar,Yogyakarta,2005, 

page 86 (in Indonesian).
11  J. Kaloh, Looking for the Forms Autonomous Region, second edition, RinekaCipta, Jakarta, 2007, page 59 (in 

Indonesian).
12 M. Busrizaldi, The Local Government Law of Regional Autonomy And  Implications, first edition,Total Media 

,Yogyakarta, 2013, page 22 (in Indonesian).
13  I. Widarta, How to Easily Understand Autonomous Region, editionfirst , Lapera Pustaka Utama, Yogyakarta, 

2001,page 2 (in Indonesian).
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autonomy is interpreted as a self-government that is regulated and managed by its own 
rules.14

Bagir Manan defines autonomy as:

“Freedom and independence (vrijheid and zelfstandigheid) lower unit of government 
to regulate and administer part of government affairs, government affairs may be 
organized and administered freely and independently it becomes or domesticates 
lower governmental units concerned. Freedom and independence are the contents 
of autonomy meaning.15

Indonesia as a unitary state, the sovereignty is singular, not scattered in states such 
as the state or the union. Because it is essentially a system of governance in a unitary 
state is centralized or smarter to be said as deconcentration. This means that the 
central government’s full control but given the state of Indonesia is very broad, then in 
accordance with the Constitution of 1945, the implementation of its government is not 
centralized but decentralized.16

In the view of Brian C. Smith, there is an important role in the process of decentralization 
and deconsentration. Smith made nine hypotheses with regard to the political 
consequences of decentralization. Firstly, the more decentralized system of government, 
the more likely the more equitable distribution of power within a community. Secondly, 
the decentralized system of government, politically, the society will be more well 
educated. Thirdly, the more decentralized system of government, the system will be 
more stable. Fourthly, given the greater decentralized, the government will be closer 
to the citizens. Fifthly, decentralization is a practice match for the political leadership 
that will mobilize political activities and articulation of interests. Sixthly, the greater 
the decentralization, higher  participation of the community. Seventhly, the higher the 
level of decentralization, the greater the potential for conflict that will arise. Eighthly, 
the greater the decentralization, the less support to the existence of free competition and 
the protection of private property rights and interests of the group. Ninthly, the greater 
decentralization of the greater level of accountability of officials in the area.17

The Existence of regional autonomy is the implementation from Article 1 paragraph (1)  
and Article  18 Constitution of 1945 which organizes :

Article 1 paragraph (1) “Indonesia is a unitary state, Republican form”.

Article 18 (before amendment) “region division of Indonesia over a large and small, 
areas with the structure of government set by legislation, by looking at and remembering 
basic deliberations with the State, and the rights of its origins in special regions “.

Article 18 After the amendment :
(1) State unitary Republic of Indonesia is divided into provincial regions and areas of 

the province are divided into regences and towns, which each province, regency 
and town has at regional government,  regulated the law.

14  Dyah Mutiarin dan Arif zaenudin, Bureaucracy and Policy Management: Search concept and theory, first 
edition, Pustaka Pelajar, Yogyakarta, 2014,page 45 (in Indonesian).

15  Andi Mustari Pide, The Regional Autonomy and Regional Head Entering the XXI Century, Gaya Media 
Pratama Jakarta,1998, page 40 (in Indonesian).  

16 Hanif Nurcholis, Theory and Practice of Administration and Local Autonomy, Grasindo, Jakarta, 2005, page 5 
(in Indonesian).

17  Brian C Smith, Desentralization: the Territorial  Dimension of The State, London , Asia Publishing Hause. 
1985, page 145-147.
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(2) Provincial regional government, regency, and  town set and organize  themselves 
autonomously their respective administration according to basic autonomy and 
supporting tasks.

(3) The provincial, regency, and the town have  Regional House of Representative 
Councils whose members are elected through a general election.

(4) Governors, Regents and Mayors as the respective heads are democratically elected.
(5) The regional governments ru the widest possible autonomy, except in matters of 

government by law defined as the affairs of the Central Government.
(6)  The regional government has the right to set  local regulations and other regulations 

to implement autonomy and duty of assistance.
(7) The structures and procedures of the regional administration are organized by the 

law.

Article 18A
(1) The relationship of authority among the central government elapsed areas in 

provinces, regencies and towns, or among  province, regencies and  towns, are 
governed by    the laws by paying attention to specificity and diversity of the area.

(2) The financial relations, public services, exploitation of natural and other  resources 
between the central and regional governments is organized and implemented fairly 
and equitably under the law.

Article 18B
(1) The state shall recognize and respect the units of regeonal special government or 

special is  regulated by law.
(2) The State realizes and respects units of indigenous communities and their  traditional 

rights as long as they live, and in accordance with the development of society and 
the principles of the Unitary Republic of Indonesia, which is regulated by law.

The  Implementation of regional autonomy has been held for decades since the first 
issuance of Act Number 1 Year 1945 on Status Local National Committee to legislation 
that was formed at the beginning of the reform period. But the much-debated and 
discussed since the inception of the reform, at this time the people really feel the freedom 
demands Indonesia reform to realize a new, more democratic, transparent and uphold 
human rights must be done properly. Parties who wish to impede the reform would have 
to deal with people.18

Implementation of widest possible autonomy in Indonesia during the reign of the Old 
Order proclaimed in Temporaig People’s Consultatif Assembly (MPR) Decree No. XXI 
/ MPRS / 1966 on granting autonomy to the widest Regions. Under the provisions of the 
Government explained that together with Community Self-Help People’s Consultative 
Asembly (DPRGR) carried out broad autonomy in compliance with the spirit and content 
of the 1945 Constitution, however subsequent to the Legislative Act No. V / MPR / 1973 
on the review of Products The Form Decision-Assembly Decree Provisional People’s 
Consultative Republic of Indonesia, which among others stated that no longer apply 
Tap XXI / MPR / 1966because the material has been deposited in the outlines of State 
Policy, which is outlined in the MPR No.IV / MPR / 1973 with tangible principle and 
responsible. With the principle of real and responsible, granting autonomy to a region 
does not always have to be expanded, but if necessary can be expanded, contracted or 

18 Rozali  Abdullah, The Doer of Wide Autonomy And Issues of Federalism as Alternative,first edition,GrafindoP
ersada,Jakarta, 2000, page 3(in Indonesian).
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even deleted according to effectiveness and efficiency of governance in the region.19

       System of widest possible autonomyhad been back to be launched in Indonesia since 
the reform era of 1998. In the implementation of the reform era, regional autonomy 
aims to encourage the growth and development of the region in accordance with the 
potential of the local territory. Status of local governments, especially regencies / cities 
in the system of regional autonomy is very important because it will serve as the motor 
in the implementation of autonomy.  Regional governments that controlled the area are 
narrower than the central government. It is expected to greatly understand the conditions 
and problems of the region in more detail. Thus, the construction area is expected to be 
evenly distributed to the areas of the region.

       As a follow up of the mandate of the Constitution of 1945, which confirms that the 
outline will be arranged in the form of legislation. In an effort to realize the commitment 
of the regional autonomy, finally on May 4, 1999 enacted Act Number 22 Year 1999 
on Regional Government. Furthermore, the development of the law is replaced by 
Act Number 32 Year 2004 on Regional Government Jo Act Number 8 Year 2005 
concerning Stipulation of Government Regulation in Lieu of Act Number 3 Year 2005 
on the Amendment to Act Number 32 Year 2004 regarding Regional Government Act 
became Jo Act Number 12 Year 2008 regarding the Second Amendment to Act Number 
32 Year 2008 on Regional Government. Furthermore, these Act have been replaced 
by Act Number 23 Year 2014 on Regional Government Jo Act Number 2 Year 2015 
concerning Stipulation of Government Regulation No. 2 Year 2015 concerning with 
the Amendment to Act Number 23 Year 2014 on Regional Government into Act Jo  Act 
Number 9 Year 2015 concerning the Second Amendment to Act Number 23 Year 2015 
on Regional Government.

       Essentially, actually, in decentralized governance, there are two important elements 
that are interrelated, namely, the formation of autonomous regions and legal transfer 
of power from central government to regional governments to regulate  government 
all affairs are submitted to regional governance. With a system of widest autonomy, 
all matters are delegated to the regions, along with all the apparatus and financial 
condition, except for things that are nationally regulated by law.20Since the reformation 
broad autonomy arrangements related to the division of affairs, there have been three 
(3) times the alternation of legislation governing regional government.

       In Act Number 22 Year 1999 relating to the division of affairs on the implementation 
of widest possible autonomy, using the term the regional authority. In Article 7 paragraph 
(1) and paragraph (2) of the Act stipulates that theregional  authorities cover all areas 
of government authority, except with regard to foreign affairs, defense and security, 
justice, monetary and fiscal, religion, and authorities in other fields. The authority of 
other fields may include policies on national planning and national development control 
macro and financial balance state administrative system and institutions of the country’s 
economy, development and human resources, utilization of natural resources and 
strategic high technology, conservation and national standardization. A technique used 
to define which fields are a matter for central government and which is the authority of 
local government, using a system of residue (residue theory). In this system, generally it 
has a predetermined tasks, central government, while the rest become regional matters.21

19  Sujamto, Real and Responsible Autonomy, Galia Indonesia, 1984, page 17 (in Indonesian).
20 Samsul Wahidi,The Local Government Law, Pustaka Pelajar , Yogyakarta, 2013,page 80 (in Indonesian).
21 Josef RiwuKaho, Prospects for Regional Autonomy in State Republic Indonesia, third edition, Raja 

GrafindoPersada, Jakarta, 1995, page 14 (in Indonesia).
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In Act Number 32 Year 2004, relating to the division of affairs on the implementation 
of widest possible autonomy, using the term governmental affairs division. In Article 
10 paragraph (1) provides that the regional government holdsthe implementation 
of governmental affairs, except in matters which by law are determined to be the 
government’s business. Furthermore, in paragraph (3) of the article is determined that 
the affairs of government include: foreign affairs, defense, security, justice, national 
monetary and fiscal, religion. In the implementation of government affairs, the 
government organizes itself or may delegate part of government affairs to the government 
or the government representative in the region or may assign to local governments and 
/ or the village administration (Article 10, paragraph (4) of Act  Number 32 Year 2004).

The affair made up of obligatory functions and affairs of choice. What is meant by 
obligatory functions is a matter that is fundamental with regard to the right to basic 
services citizens, among others: the protection of constitutional rights, the protection 
of national interests, public welfare, peace and public order in order to maintain the 
integrity of the Unitary Republic of Indonesia, the fulfillment of national commitments 
related to international conventions agreements. While that matter of choice is a 
real concern that there are areas and have the potential to improve the welfare of the 
community in accordance with the conditions and peculiarities and potency of the 
regions. Significantly, there are real affairs and specifically among others are  mining, 
fishing, agriculture, plantation, forestry and tourism (explanation of Article 11 paragraph 
(3) and Article 13 paragraph (2) of Act Number 32 Year 2004).

Obligatory affairs under the authority of the province include: planning and 
development control; planning, utilization, and control layout; organizing general and 
public tranquility; the provision of public infrastructure; handling the field of health; 
providing education and resource allocation potential; tackling social problems across 
regencies / cities; the field of employment services across regencies / towns; facility 
cooperative development of small and medium enterprises, including inter-regencies / 
towns; environmental control; land services across regencies / towns; population and 
civil registration services; public administration and government services; investment 
administration services across regencies / cities; implementation of other basic services 
including inter-regencies / cities; and other obligatory functions mandated by legislation 
(article 13 of Act Number 32 Year 2004).

While becoming obligatory affair for regency / town include: planning and 
development control; planning, utilization, and control layout; organizing general and 
public tranquility; the provision of public infrastructure; handling the field of health; 
provision of education; tackling social problems; the field of employment services; 
facility cooperative development of small and medium enterprises; environmental 
control; land services; population and civil registration services; public administration 
and government services; investment administration services; implementation of other 
basic services, including cross; and other obligatory functions mandated by legislation 
(Article 14 of Act Number 32 Year 2004).

In Act Number 23 Year 2014 on Regional Government, central and local authorities, 
related to the distribution of public affairs, article 9, paragraph (1) provides: Government 
Affairs are distinguished: absolute government affairs, government affairs concurrent 
and government affairs public. Article 10 paragraph (1) of government affairs is absolute 
become full authority of the central government, which includes: foreign policy; defense; 
security; judicial; national monetary and fiscal; and religion. Article 9 paragraph (4). 
concurrent affairs are shared among the central government, provincial and regency / 
town. Concurrent affairs that is the basis of the implementation of regional autonomy 
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affairs Article 11 paragraph (1) of government affairs concurrent consists of obligatory 
functions and affairs of choice.

In Article 12 paragraph (1) Act Number 23 Year 2014, regulates the affairs shall consist 
of basic services which include: education; health; public works and spatial planning; 
housing and residential areas; tranquility, public order and the protection of the public; 
and social. Furthermore, article 12 paragraph (2) shall regulate matters that are not 
related to basic services include: employment; empowerment of women and protection 
of children; food; defense; living environment; administration of population and civil 
registration; empowerment of communities and villages; occupation control and 
family planning; transportation; communication and informatics; cooperatives, small 
businesses, and medium enterprises; capital investment; youth and sport; statistics; 
coding; culture; the library and archives. Affair choice in Article 12 paragraph (3) of 
Act Number 23 Year 2014 include: marine and fisheries; tourism; agriculture; forestry; 
energy and Mineral Resources; trading; industrial and transmigration.

If the comparison between the Act Number 32 Year 2004 by Act Number 23 Year 
2014 types of issues set out in the Act under the authority of the Central Government, 
Provincial Government and regency /town almost the same just different terms in 
giving the criteria for the types of issues that fall under the authority, and the new law is 
more detailed. In chapters arranged 408 (Act Number 23 Year 2014), “At the time the 
Act comes into force, all laws and regulations pertaining to the regional administration 
declared remain valid as far it has not been changed and is not contrary to the provisions 
of this law “. This chapter shows that there is no legal vacuum, this is to anticipate the 
availibilty of principle of lex posterior derogat lex priori (new law waives the old law).

2. Implications of Implementation Widest Possible Autonomy In The Implementation 
of Regional Government In Indonesia

A centralized government in the past raised a very striking development gap between 
the center and regions. With regional autonomy opens the opportunity to narrow the 
development gap by pulling centered-economical to the regions economy and public 
service closer to the community. Economical desire improves and makes better service 
in the regions which will provide an opportunity for the community to improve the 
entrepreneurial skills in order to be able to maintain a sustainable manner which will 
ultimately improve people’s living standards.22

In connection with the goodness  andthe weaknesses, The Liang Gie explained to 
decentralization’s implementation, namely:23

a. From the political system as a game of power, decentralization is meant to prevent 
the accumulation of power in a single party that can ultimately lead to tyranny.

b. In the political field the implementation of decentralization considered asan act of 
democratization, in order to attract people to participate ingovernment and train 
themselves in the use of democratic rights. 

c. From an organizational technique of government, reason to hold localgovernment 
(decentralization) is merely to achieve an efficient government. What is considered 
more important to be managed by the local government management is handed 
over to the Regional, things are more right hands remain Centre administered by 
the Central Government.

22 DadangSolihindanRadjabSemendawai, Optimization of regional autonomy, policies, strategies and efforts, 
YayasanEmpat Sembilan Indonesia, Jakarta,page1(in Indonesian).

23  The Liang Gie, The growth of the Regional Government of the Republic of Indonesia,GunungAgung, Jakarta, 
1968, page 35 (in Indonesian).
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d. From the point of cultural decentralization needs to be held so that attention can 
be fully shed to the peculiarities of an area, such as geography, the state of the 
population, economic activities, the nature of cultural or historical background.

e. From the point of economic development, decentralization is necessary because 
local governments can be more widely and directly help the development.

Besides the goodnesses as explained above, decentralization also contains weaknesses, 
among others are24:
a. Because of the organs of government, the structure of the complex increased 

government which complicates coordination.
b. The balance and harmony only between the various interests and areas can be more 

easily distracted.
c. Especially with regard to decentralized territorial can support emergence of the so-

called regionalism or provincialism.
d.  Decisions taken require a long time because it requires long-winded negotiations.
e. In the implementation of decentralization, it costs more and is difficult to obtain 

uniformity and simplicity

The reform era referred to as the era of regional sovereignty, autonomy in this respect 
is the key word at the same time a panacea for accelerated embodiment prosperety of  
areas that were neglected during the previous era, of the new order. because the regional 
autonomy theoretically people get closer to the sources of power and policy-making 
processes in accordance with the livelihood and their interests.

Noting granting widest possible autonomy in regional government can cause positive 
implications of the regional autonomy.To know the implications can be done using a 
variety of approaches. The approaches used here are the political, economic, social 
cultural, and law. This can be explained as follows:
a.  The political implications of widest possible autonomy.

From the political aspect, autonomy and authority tobe given the regions are the 
recognition and trust. Recognition of the existence of the area as well as the confidence 
to give widest authority to the regions so as to create a harmonious relationship 
between the central  and regional governments. These conditions will encourage 
the growth of local government to support central government that ultimately will 
strengthen the unity of the nation. This will create a stable political condition in the 
region in order not to occur the protest against the central government. The regional 
autonomy policy can also be regarded as an attempt of political education to the 
people in the area, so that it will improve political life in the area.25

b.  The economic implications of widest possible autonomy

From the economical aspect, with regional autonomy policies it will provide the 
opportunity for regions to develop and improve its economy. So it can improve 
welfare for the people in the area. Through its authority to regulate and manage 
the interests of the community, the area will seek to boost the economy in 
accordance with the conditions, needs and abilities. The local authorities through 

24  Josef RiwuKaho, The growth of the Regional Government of the Republic of Indonesia, Op.Cit., page14 (in 
Indonesian).

25 deden-sen86blogspt.com2011/12/implications-autonomy-daerah.html. Accessed June 17, 2016. h. 7:05 
pm. (in Inonesian).
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local autonomy is expected to provide maximum services to economic actors in the 
region, both locally, nationally, regionally and globally. Granting regional autonomy  
will improve the efficiency, effectiveness, and accountability of the public sector. 
Due to the granting of autonomy, the area is required to find alternative sources of 
development financing so that the region’s autonomy can create better economical 
growth , local asset management to be more professional.26

c.  Social culture implications of widest possible autonomy

           From the social cultural aspects, regional autonomy policy is an acknowledgment 
of the diversity of the region, as ethnic, religion, social values   and culture  well 
as other potential sources in the area. Recognition of the center of  the regional 
diversity is an important value for the existence of the area. With the recognition of 
the area, it will be felt equal and parallel to the other tribes, this will affect the unity 
of the nation within the unitary state of Indonesia. Preservation and development of 
local cultural values   will improve the wealth of local culture and enrich the national 
culture.27

d.  The law implications of widest possible autonomy

From the law aspect, with regional autonomy policies of centralization to 
deconcentration, there are division authoritiesbetween central and local governments. 
The regional governments have the right to set local  and other regulations. The 
expansion area to maximize the organization of the public interest. Therefore,  it 
will grow and increase in legal products made by local governments and by the 
head of the region.28

The Widest possible autonomy policy, apart from being able to cause positive 
implicationalso negative ones. The negative implication concerned, namely, are :
a.  If it is considered from the political security, the implementation of widest possible 

autonomy potentially sparks conflicts in region.29 Because of having collaboration 
of political elite, the doers of bureaucracy and businessmen in exploiting the regions 
as the result ofmoney politics in local elections. Therefore, the doers of bureaucracy 
tend  not professional and not neutral so that it cannot accelerate the function of 
public service and causes the pro-business policies.30

b.  If it is considered from an economical perspective, the implementation widest 
possible autonomyopens opportunities for local officials to conduct corruption, 
collusion and nepotism. It is because there is the perception unilaterally on 
authority. Many heads of regional autonomy narrowly understand, as the parties 
are given broad authority of a local set. in addition to obscure its relationship with 

26 deden-sen86blogspt.com2011/12/implications-autonomy-daerah.html. Accessed June 17, 2016. h. 7:05 
pm. (in Inonesian)

27 deden-sen86blogspt.com2011/12/implications-autonomy-daerah.html. Accessed June 17, 2016. h. 7:05 
pm. (in Inonesian)

28 deden-sen86blogspt.com2011/12/implications-autonomy-daerah.html. Accessed June 17, 2016. h. 7:05 
pm. (in Inonesian). 

29 Meriana Astuti,  Aware of Positive and Negative Impacts of Regional Autonomy,Papers, 2013, page5-6 (in 
Indonesian). 

30  Bungaran Antonius Simanjuntaket all, The Impact of Regional Autonomy in Indonesia (Arrangement History 
Indonesian Politics and Government), Jakarta, Rineka Cipta, Jakarta, 2013, page 158-159 (in Indonesian).
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government structures on it, this perception also fosters the emergence of small 
kings in the area.31

c.  If it is considered from social and culture, the implementation  widest possible 
autonomy can lead to unfair competition among regions for each to highlight their 
culture and feel that their culture is the  best and can  less respect  the culture from 
other regions,32 so that it can arise the conflicts among regions. 

d.  If it is considered from from the Law, the implementation of widest possible 
autonomy, overlaps regulation which confuses the region. The impact of it, is not 
only the loss of the legality of the rule set in the region, but also couses many 
problematic regional regulations.33It occurs because there are many affairs to be 
submitted to the region.

C.  CLOSING
1.  Conclusion

Based on the discussion of the issues, it can be concluded as follows:
a.  The division of affairs on the implementation of the widest possible autonomy in 

region government in Indonesia in the reform era has imposed three (3) laws that 
govern the area. In Act Number 22 Year 1999 to use the term division of the regional 
authority and not held the understanding or classification terms obligatory, affairs, 
government affairs public and affairs choice. The setting in Act Number 32 Year 
2004 used the term division of government affairs, also held the obligatory terms 
and term affair selection no terms of the affair general government. In Act Number 
23 Year 2014 which are currently in place to use the term to classify government 
affairs, absolute government affairs, concurrent, government affairs comprising of 
obligatory  basic service and non-related basic services, choice matters, as well as 
public  government affairs.

b.  The implementation of widest possible autonomy in regional government in 
Indonesia, can cause positive and negative implications. The positive implications 
concerned namely: the growth of regional support to the centre, can strengthen 
national unity  increase political life in the region, develop and improve its economy 
in the region, improving the welfare of the people in the region, preservation and 
development of local cultural values, and the development of law products in the 
region. Whereas negative implications namely: potentially spark conflicts in region, 
opening opportunities for regional officials to conduct corruption, collusion and 
nepotism, besides they cause the overlaping of regulation which confuse the region.

2. Suggestion

Based on the conclusion, it can be recommended things as follows:
a.  The government should apply the system of the widest  autonomy given by the state 

of Indonesia consists of diversity, each region has different capabilities. Therefore, 
it is necessary to impose autonomy that differs among regions with each other 
according to regional capability in conducting regional government affairs.

b.  The government should need to reamend the Constitutiont of 1945, particularly 
Article 18 paragraph (5)

31 Ibid
32 Meriana Astuti,  Aware of Positive and Negative Impacts of Regional Autonomy, Loc.Cit. (in Indonesian). 
33 Bungaran Antonius Simanjuntaket all, The Impact of Regional Autonomy in Indonesia (Arrangement 

History Indonesian Politics and Government). Loc.Cit. (In Indonesian).
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ABSTRACT

In the 3rd and 4rd Pancasila of principle  affirm the meaning and implementation of the values 
of unity and democracy of democratic and nationalist.  In principle the 3 and 4 Pancasila further 
elaborated in the 1945 Constitution, article 1, paragraph 1 and article 1 paragraph 2.  Efforts 
to find the truth of the spirit of unity and national democracy was degraded value, due to the 
pressure of ideology, capitalism, liberalism and globalization as a universal phenomenon. The 
global phenomenon led to the understanding that it affected the village as the focus of the 
object of study victims of nationalism. Discussing about the village in direct contact with local 
traditions (local genius). The scientific argument, inspire researchers to explore further, that on 
the existence and role of  local culture? 

The results of the research in Manggarai, Flores, East Nusa Tenggara, Indonesia showed that the 
philosophy and implementation mbaru  gendang in Manggarai able to give birth to democratic 
spirit of democracy. This proves that the real ideology of Pancasila as a way of life that was 
historically born by and in the local wisdom. The values of local wisdom pioneers just as the 
support, small candles in the middle of the night  national democratic journey. 

Keywords:  Mbaru Gendang, Manggarai, Democracy Pancasila.

INTRODUCTION

Reality cultural civilization in the world shows that almost every tribes have a custom home. 
The existence of custom home is very important, because it can give birth to the philosophy of 
culture and collecting activities together in a given society in an atmosphere of brotherhood, 
togetherness, family and community deliberation. But in fact, a symbol of custom home building 
and its role could become extinct, because of the pressures of globalization. Indonesian context, 
there are many custom homes. For example, traditional house in Java, Joglo. This traditional 
house with its structure: pendhapa, pringgitan, palace, kitchen. This structure is strongly 
influenced by mythological manifestation process and Javanese cosmology. Joglo not only be 
used for shelter, but also used as the manifestation of the ideals and views or symbolic function.1

Batak Toba traditional house is a house bolon (house Gorga or Jabu Si Baganding Tua). Usually 
traditional house consists of houses and also sopo (granary) which is in front of the house. 
Home and sopo separated by a wide courtyard that serves as a common room residents. The 
traditional house with lots of ornaments (gorga), called home Gorga Sarimunggu. While not 
carved traditional houses, called Jabu Batara sloping or Lunch. A large house, called Rumah 
Bolon. and small-sized house, called Jabu Parbale-balean.2

1 Djono, Tri Prasetyo Utomo, Slamet Subyantoro, Humaniora Vol.24 No.3 Oktober 2012: Nilai 
Kearifan Lokal Rumah Tradisional Jawa, hlm. 269-278.

2 Ucu Siti Nurmala , Universitas Borobudur, Jakarta: Fakultas Teknik Prodi Arsitektur, 2012.
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The traditional house bugis ie structural system and construction of the house consists of 
five components: (1) The main frame (pole and beam), (2) the construction of floors, (3) the 
construction of the wall, (4) construction of the roof, (5) the construction of stairs. Everything 
is made with knock down system. Pole, beam, and the staircase is made of a timber class, while 
other construction components made of wood class two.3 Traditional house in Bone namely 
Bugis  Bolla Soba or Soraja (the king’s house Bugis) custom home Gowa, Makassar namely 
Balla Lompoa.4 Tongkonan house in Toraja is not just a function as a traditional house. In their 
culture, society considers Toraja house tongkonan as mothers, whereas alang sura (granary) is 
his father. Rows tongkonan and reeds also face each other as it is considered as a married couple. 
Alang facing south, while the north-facing tongkonan.5

In Manggarai have a custom home that is mbaru gendang. Meaning of symbols traditional 
round-shaped house that has meaning, namely that of everyday speech and behavior always 
show brotherhood, togetherness. Motto of togetherness that,6 muku ca Pu’u woleng Curup neka, 
neka ambong teu ca woleng Lako, (banana Sepohon do different words and allied tebuh do not 
do different actions).

There are so many functions and roles mbaru drum in Mnggarai, relating to the events of 
birth, marriage, thanksgiving, but this paper specifically discusses the meaning of philosophy / 
symbols, functions mbaru drum and What is the current role of elders customs (culture leader) in 
managing the process of local democracy mbaru built with the use of mbaru gendang.

LITERATURE REVIEW

1. Culture
According to Ki Hajar Dewantara culture as the result or fruit of the human mind as a 
result of human struggle against the two major forces of nature and society, and this is a 
testament to the triumph of human life in overcoming various obstacles in his life to achieve 
happiness.7 According to Sutan Alisahbana culture is a manifestation of a way of thinking 
and cultural patterns that are very broad because all the action and the action is included in 
it, and can be expressed through ways of thinking including the feeling because the feeling 
is also the intent of the human mind8  According Koentjaraningrat culture is creativity, taste, 
human initiative, and covers the entire total of human life that is not rooted in instinct9

In culture, the symbol has a meaning, both physical and non-physical (ideas, ideas, interactions 
of the custom). According to George Herbert Mead, humans live in an environment that 
is filled with symbols. Each individual to respond to symbols, such as the assessment of 
individual response to the stimulus (stimulus) on a physical. Individual understanding on 
symbols is a result of learning to interact in society, by communicating symbols verbal and 
non-verbal behavior10

3 http://int.search.tb.ask.com/ rumah+adat+bugi.
4 https://www.tripadvisor.com/ Makassar_Sout
5 http://kisahasalusul.blogspot.com/2015/12/rumah-adat-tongkonan-tana-toraja.html.
6 Adi M.Nggoro, Budaya Manggarai Selayang Pandang, Ende: Nusa Indah, 2013 (Ed.Revisi).

Lihat juga Tesis : Nggoro, 2014.
7 Kondrad Kebung,Filsafat Ilmu Pengetahuan, Jakarta: Prestasi Pustaka, 2011: 257.
8 Ibid.
9 Koenjaraningrat, Pengantar Ilmu Antropologi.Jakarta : Rineka Cipta, 2004:11.
10 George Ritser & Goodman, Douglas J., (Cet.kelima), Teori Sosiologi (Terj.: Nurhadi), Bantul: Kreasi 

Wacana,2010.
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2. Democracy
Words democracy was first coined by the Greek historian Herodatus, the 5th century BC. 
Democracy means rule of the people (demos: people; kratein: to rule). This system has 
been since the beginning received sharp criticism from other Greek thinkers such as Plato, 
Aristotle, and even Thucydides, because they considered that ordinary citizens are not 
competent to rule, unable to see anything beyond the reach of self-interest short-term.

How can understanding of democracy in Indonesia. Democracy is built in Indonesia is 
Pancasila democracy. The concept of the birth of Pancasila is not an ad hoc basis, and 
the monopoly of individual desires, but through a process of collective deliberation and 
consensus on the basis of (national consensus). Consensus birth of Pancasila and the 
Constitution of the Republic of Indonesia, Soekarno-Hatta no claim on her behalf but the 
national consensus statement on behalf of the Indonesian nation. Proclamation of August 17, 
1945 is a milestone in the history of Indonesia start a new phase of life change of life to live 
a civilized and happy inside and out. Pancasila is the cultural heritage that grow and live in 
a pluralistic crystallized in the frame 5 of Pancasila: acknowledge Almighty God; Humanity 
recognizes Fair and Civilized; recognizes the unity of Indonesia; Democracy recognizes 
Led By Wisdom Wisdom In the Consultative / Representative; recognizes the Social Justice 
For All People Indonesia. Cultural interaction, contained values as principles that have been 
agreed to be a good size, useful, beautiful and holy.11

The system of government in 1945 as a reflection of Pancasila democracy.121) Indonesia is 
a constitutional state (Rechtsstaat); 2) the constitutional system (basic law) is not absolute 
highest power head of state in the hands of the people and fully implemented by 1945. 
3) The President is not accountable to Parliament. In forming Act (gezetbegung) and set 
the state budget (Staatsbergrooting), the President should cooperate with Parliament. The 
President is not accountable to Parliament means that the position of the president is not 
accountable to Parliament. 4) The Secretary of State is the president’s aides, state ministers 
are not accountable to Parliament. 5) The power of the head of state is not infinite. Although 
the president did not to be responsible to parliament, but the president is not a dictator. 6) 
State Indonesia is state law. That is based on Pancasila and not by power.

According to Brian C. Smith, the emergence of attention to the democratic transition in the 
region departs from a belief that the lack of democracy in the region is a prerequisite for the 
emergence of democracy at the national level13 Based on the studies that have been done in a 
number of countries around the world, Smith reveals four (4) reasons to reinforce his views14  
namely: (a) Democratic governance in the region is an arena of political education relevant 
for citizens in a democratic society (free societies). It is not off to do local government 
and communities. The local government is part of the government that directly interact 
with the public when the democratization process underway. (B) The local government is 
seen as a controller for the behavior of excessive central government and anti-democratic 
tendencies in a centralized government. (C) Democracy in the region is considered capable 
of presenting quality better participation than if it occurs at the national level. The fact that 
the communities in the area are relatively limited and the more people know one another. 
(D) The case of Colombia shows that the legitimacy of the central government will be 
strengthened when the central government was to reform the legitimacy local. strengthening 

11 Dardji Darmodiharjo,  Pendidikan Pancasila di Perguruan Tonggi, Malang, 1989.
12 Miriam Budiardjo, Dasar-Dasar Ilmu Politik, Jakarta : Gramedia Pustaka Utama, 2008.
13  Kacung Marijan Sistem Politik Indonesia:Konsolidasi Demokrasi Pasca-Orde Baru, Jakarta: Prenada media 

Group, 2011:170.
14  Ibid, hlm 170-171.
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level is associated with a confidence level regions to central government.    

Regional Autonomy Act No. 22 of 1999 and has been a revision with the advent of Law No. 
32 of 3004 and Law - Law No. 23 of 2014. Article 25 paragraph (1) point (f) states that the 
development of democratic life based on Pancasila. And Article 31 paragraph (1) and (2) 
point (f) confirms that in the implementation of decentralization is necessary to maintain 
the uniqueness of the arrangement of the area, namely customs, traditions and culture of the 
area.

METHODE. 

This research by conducting qualitative, ethnographic and survey. Data collected through 
observation, interviews and documentation study in three districts in Manggarai: West Manggarai, 
Manggarai Regency, and East Manggarai district. Data Sources: Primary data interviews 3 main 
infroman in Manggarai, three key informants in Manggarai and Manggarai 3 key informants in 
the East and live recordings mating in Manggarai. Secondary data such as documents, books, 
academic works, journals, and cultural attractions are not terstruktu, direct experience of 
researchers in the daily lives of people Manggarai (ethnography). 

Technical data collecting by using phasing: record data in the field, reducing the data and 
process data (displei data). And data analysis techniques with the following approaches: (1) 
Phenomenology: observing perspectives, philosophies, attitudes and customs of events (norm 
of customary law) concerning inheritance according contextual Manggarai patrilineal culture. 
(2) Interpretation: the findings of the data analyzed by the theory, experience, habits, according 
to both field data and research analysis. (3) Contextual: findings of research data on peraktek 
heritage in Manggarai. Then the researchers confirmed these data in context in Manggarai. 
(4) Thematic: analysis of this research study based on those themes traditions / customs law 
Manggarai. And subsequently went on data triangulation that source triangulation, triangulation 
techniques and triangulation point. Researchers note and look for the meaning of terms typical 
Manggarai in every districts of Manggarai, to find out the meaning of the term, what similarities 
and differences in meaning.

RESEARCH DATA

1. Philosophy and Symbols Mbaru Gendang

According 15Adi M.Nggoro and the results of interviews several informants in Manggarai 
March 2016 concluded several philosophies mbaru drum:
1) Mbaru gendang. 
 Sense of the word mbaru gendang is home gung, custom home. Why gung call home, 

because the traditional tools / traditional music (gong, gendang, etc.) are stored in the 
custom house (mbaru gendang).

2) Gendang One Lingko Pe’ang:
 The term  gendang one lingko pea’ang (house in the garden outside). The meaning of 

this term mbaru gendang is the central point of all human activities. And all human 
activities (villagers) starting from the traditional house. The activity in question is are 
formal (formal legalitras village level).

15 Adi M.Nggo, Op Cit, hlm.29-47.
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3) Siri bongkok
 Siri Bongkok is the main pillars in a traditional house. Position  siri bongkok  series is 

in the middle of the common room traditional house (one bahi Reha lutur mese mbaru 
gandang). Around siri bongkok diapiti by lutur-lutur koe (stretcher mbaru Tembong). 
That is, around the humpbacked berderetan series of small rooms with lutur-lutur koe 
(seating) and form a common space (lutur mese). Every occupant in the front rooms 
traditional houses, each responsible for preparing the seating for the affairs of the 
general meeting. Seating in the form of mats (made of woven pandanus leaves) and 
accompanied by a hassock (tange wai) and cushion head (tange sai). Tange wai will 
double ie other than as footwear during sleep, but also serves as a conference table.

4) Lutur
 Role lutur mese (common room traditional house) to discuss the issue or agenda 

customary activities in a village. First, the knee serves as a general meeting space. 
Secondly, to hold cultural attractions: sanda (typical dance Manggarai).

5) Usung 
 Usung means room. The rooms in question here is not to imply a bedroom, but 

meaningful as are representatives of sub-sub clan of the villagers. For example in the 
village consists of four sub-clan (there were 4 of derivatives family) or there are 4 large 
family, then the amount stretcher in custom homes as much as 4 stretcher. Stretcher 
analogous factions in parliament RI.

6) Wuwung Mbaru
 Wuwung mbaru means the roof of the house. On the roof / ridge traditional house 

(wuwung mbaru) attached picture wood carving buffalo horns human image. Meaning 
the picture is a symbol of virility / bravery against the enemy (the invaders). Cukkup 
ferocious animals in Manggarai size is buffalo. The buffalo also has services for human 
life is for plowing, hauling rice, corn from the garden and especially as bride price / buy 
female (paca).

7) Circular
 Mbaru gendang  is circular. in order to create a brotherhood, kinship in hold meetings 

and other customary events: weddings, celebration ceremony (penti).

8) Ukuran mbaru gendang
 Mbaru gendang  size broader and greater when compared with family houses. in order 

to accommodate residents in the events: weddings, celebration, and so forth. Custom 
home living room emptied. It was prepared by the general meeting of the villagers, and 
events provides general villagers. The middle part of the custom house stands the main 
pillars (siri bongkok). Siri  bongkok in front of the  is customary leader  seat (golo old) 
or older more traditional in terms of leading the meeting.

2. Proses Demokrasi di Mbaru Gendang

Golo parents have the authority to chair the meeting related public interest in the villagers. 
In convene a general meeting of the villagers, the tua golo meeting held opinion (closed 
meeting) with tua panga-tua panga (head of the clan sub-sub clan head). If it is a closed 
meeting between the tua golo with tua panga-tua panga, then the tua golo spontaneously 
appoint one resident to hit gung, inviting all villagers. Furthermore, in the sub-clan level 
internal meeting held what things are urgent to be discussed and at the time of the general 
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meeting at the village level in the custom house. Why internal meeting held at the level 
of sub-clan (panga), so that at the time of the general meeting at the custom house not 
long-winded. All heads of sub clan families are invited, so that jointly responsible for the 
village. The philosophy underlying this ha ie bantang cama reje catfish, wan ethane koe old 
(common consultation from small to large).

When about meetings, tua golo  spontaneously sent to one of the residents who live in 
traditional houses to hit gung (ongga nggong). Purpose hit gung it is inviting villagers to 
attend a rally at the custom house (mbaru gendang). So, no need to invite verbal citizens, 
because it was told by the tua panga respectively. Usually a meeting in the evening after 
dinner at the home of each family.

The sitting position is  series tua golo  in the siri bongkok  (main pillars), and sitting positions 
tua panga is sitting in rows on the left and right side tua golo. And sitting positions clan sub- 
clan sub in front of the stretcher each (room representative sub-clan). And the head of the  
sub clans are in a central position in each stretcher (room representative sub clan). The head 
of each sub-clan accompanied by members of the sub-clan. While the position of the women 
were in the kitchen and then gathered in one place in a common room (lutur) to jointly 
prepare a meal: the coffee, serve potatoes. Thus, this meeting its start from the top down and 
the process of completion together. In connection with this, the results of interviews with 
informants in  Manggarai stated that residents meeting in the village goes well, if there is an 
old customary and in cooperation with the chairman of the local RT and RW.

DISCUSSION

1. Meaning Of Cultural Symbols

Mbaru gendang in the context of the meaning of cultural symbols, that mbaru drum can be 
seen as part of a symbolic interaction. Symbolic interaction exists because the basic ideas 
in the form of meaning that comes from the human mind about themselves (Self), and their 
relationship in the midst of social interaction, and aims to mediate and interpret meaning 
in society  where the individual settled. There are three basic ideas of symbolic interaction, 
among others: (1) Mind  is the ability to use symbols that have the same social meaning, 
where each individual should develop their minds through interaction with other individuals. 
(2) Self is the ability to reflect each individual of ratings viewpoint or opinion of others, and 
the theory of symbolic interactionism is one of the branches in the sociological theory that 
suggests about yourself (the-self) and the outer world, and ( 3) society  is a network of social 
relationships that are created, built and constructed by each individual in the community, 
and each individual is engaging in behaviors they choose to actively and voluntarily, which 
ultimately leads man in the process of taking a role in his society.16

Symbol mbaru Manggarai drum is part of the problem society symbol; manggarai society 
is part of Indonesian society and even part of the global community. But there is one 
common thing in social life is how people in the community can interact. According to 
Lukman17  a basic element of society is communication, and communication is generated 
by the community. According D.Miller18. symbols in general and language in particular has 

16 Ardianto, Elvinaro dan Bambang Q-Anees. Filsafat Ilmu Komunikasi. Bandung: Simbiosa Rekatama Media, 
2007: 136.

17  George Ritser & Goodman, Douglas J.,  Teori Sosiologi (Terj.: Nurhadi), Bantul: Kreasi Wacana, 2010: 359, 
361.

18  Ibid, hlm. 395.
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a number of specific functions for actor. First, people-related symbol allows the material 
world and the social world as the symbol they can provide a name, create categories, and 
remember objects they temuai. Secondly, symbol enhance the ability of people perceive the 
environment. Third, symbol improving thinking ability. Fourth, symbol enhance people’s 
ability to solve problems. Fifth, the use of symbols allows the actor to transcend time, space, 
and even their own private.

2. Pancasila Democracy Perspective

Local democratic system in Manggarai are: top-down (from an head custom to residents), 
open house (head customs issues designed together with the citizens, and the bottom-up 
system (designed problems of the citizens to the head custom). Local democratic system in 
Manggarai strongly supports the system of power institutions superstructure RI namely the 
executive, legislative and judiciary powers. Why because the custom house (mbaru gendang) 
prepared room also representatives of sub-sub-clan in the village (stretcher). People who 
live in the stretcher custom house as representatives of sub-sub-clan. People who live in the 
usung traditional house called lami usung (guard room representative sub clan). So, who 
lived in the usung custom home is not claimed to be proprietary, but just keep  representative 
rooms. This can be interpreted also as a great and inspiring contribution in relation to the 
system of constitutional law that there are three state agencies (supra structure) whose role 
running the government of Indonesia namely the Executive, Legislative and Judicial.19

Common values and democracy can not be separated in Manggarai traditions. Both of these 
cultural values are like two sides of a coin are inseparable. Examples: muku ca pu’u neka 
woleng curup; teu ca ambong neka woleng lako. (Bananas are not different cognate words, 
tebuh cognate do different actions. In broad terms it means that one word and the deed, or 
should be in sync between words and deeds). This term can be used in the philosophy of 
togetherness and philosophy of democracy. It is asserted that the word ca (one) in this term 
shows the meaning of unity, unity, togetherness. Togetherness was born through concepts, 
words (Curup) and realized through real work. In this regard, Supomo stated that the motifs 
of law, namely: the value of togetherness, magisch-religieus, thoughts concrete, are visual 
(visible signs).20 And this value by Supomo serve as the basis for a policy or a foothold in 
the act.21 Affirmed also Wirjono22, that customary law and local sense of justice as a source 
of positive law. Linkages meanings principles of Pancasila, the principle of the 3rd and 
4th principles speak of unity indispensable to talk about democracy. Democracy was born 
because of unity and togetherness was evident in the democratic attitude (see Article 1, 
paragraph 1 and paragraph 2 of the 1945 Constitution). And in terms of understanding the 
culture is copyright (thoughts / ideas), feeling and intention (action) According to Sutan 
Alisahbana say that culture is a manifestation of a way of thinking and therefore according 
to cultural patterns that are very broad because all the action and the action is included in it, 
and can be expressed through ways of thinking including the feeling because the feeling is 
also the intent of the human mind.23

19  Adi M.nggoro, Budaya Manggarai…, Loc.Cit.
20  Soepomo, Pergulatan Tafsir Negara Integralistik Biografi Intelektual, Pemikiran Hukum Adat, 

dan Konstitusionalisme, Yogyakarta: Thafa Media, 2015: 83.
21  Ibid, hlm, 94.
22 Daniel S.Lev (Hukum dan Politik di Indonesia Kesinambungan dan Perubahan, Jakarta: LP3ES, 

1990: 100.
23  Konrad Kebung,…Loc Cit.
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Leadership system of local democracy refers to the role of parents and tua golo panga in a 
village that is: First, the leadership system of top down (from top to bottom). That is, the 
tua golo (village head) in implementing a democratic system in the village through the 
approach of tua panga-tua panga (head of sub-clan in) to devise and implement their idea 
to the villagers. If tua golo invited citizens to discuss the design of a village meeting, then 
first of all bring their idea to the tua panga-tua panga under coordination. Second, the system 
approaches together and open house. That is, the tua golo brings together all citizens (which 
meets the meeting invitation) to jointly find an appropriate solution in an plan of activities 
at the village level. Thus, the nature of democracy is transparent and straight from heart  
the heart. The underlying philosophy is, bantang cama reje catfish wan ethane koe old, 
pa’ang olo ngaung musi (deliberation together to reach an agreement on all present either 
old young mapun, from the front gate to the back under the house). Third, the leadership 
style bottom up. Democracy applied in Manggarai in one hand gives you freedom, authority 
nuclear family (husband and wife) and to devise activities agenda without having command 
of the tua golo anda tua panga-tua panga. Third, the leadership style bottom up. Democracy 
applied in Manggarai in one hand Gives you freedom, authority nuclear family (husband 
istreri) and to devise activities agenda without having command of the old and the panga 
old golo.

It is relevant According to Brian C.Smith24  states, there are four reasons to reinforce the view 
the need for democracy in the region. First, the democratic governments in the region is an 
arena of political education that is relevant for citizens in a democratic society (free societies). 
Second, the local government is seen as a controller for the central government excessive 
and anti-democratic tendencies in a centralized government. Third, democracy in the region 
considered to be able to deliver the quality of participation is more baikdibandingkan that 
occur at the national level. Fourth, the case of Colombia shows that the legitimacy of the 
central government will be strengthened when the central government was to reform at the 
local level.

The democratic process through the role of the traditional house (mbaru gendang) in 
Manggarai the backbone and answer the call of Pancasila and the 1945 Constitution. The 
role of traditional house (mbaru gendang) supports the call by the Regional Autonomy Law 
No. 22 of 1999 which was a revision with the advent of Law No. 32 of 3004 and Law - 
Law No. 23 of 2014. This was confirmed in Law No. 23 of 2014 Article 25 paragraph (1) 
point (f) states that the development of democratic life based on Pancasila. Furthermore, 
Article 31 paragraph (1) and (2) point (f) of the Act confirms that in the implementation 
of decentralization is necessary to maintain the uniqueness of the arrangement of the area, 
namely customs, traditions and culture of the area. Therefore according Jaten25 that custom 
homes need to be rebuilt to revive the spirit of the village and as a means to help preserve 
the culture of life. According to Catherine Allerton, 26stated the importance of the drum to 
remind the house of communal unity (patrilineal).

Therefore, the existence of culture of the region indicate that the birth of Pancasila as the 
grassroots culture of the nation is of regional cultures. According27 understand the process 
of extracting the values of Pancasila as the national culture, namely the presence of the term 
“Berpancasila in Triprakarsa”, namely: (1) Pancasila principles of culture in the form of: 
customs, culture in the broadest sense. (2) The religious principles of Pancasila. (3) The 

24 Kecung Marijan,…., Op Cit, hlm. 170-171.
25 Jatten Lad, 2011,  Preservation of the Mbaru Niang, Wae Rebo Village, Flores Island, Indonesia,2011.
26 ,  Authentic housing, authentic culture? : transforming a village into a 'tourist site' in Manggarai, eastern 

Indonesia, 2006.
27 Kaelan MS, Kaelan, 2004, Pendidikan Pancasila Yuridis Kenegaraan,  Yogyakarta: Paradigma.
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principle of Pancasila state. Relating this,28 affirmed that serve as the Pancasila philosophy, 
ideology of the state and open, open ideology, living ideology and not a static dogma scary. 
Pancasila as state philosophy of Pancasila can be translated that serves as filosofische 
grondslag and common platform among fellow citizens.

CONCLUTION

Conclusion The results of this study are as follows:
1. Philosophy and cultural symbols in Manggarai mbaru drum containing two things. (1) 

philosophy that is imaginative, abstraction. That is, simply put the views, ideas, way of life, 
but sometimes unable to manifest because it goes beyond rationality. (2) the philosophy 
that is both realistic (empirical) and objective (concrete). The philosophy that was built in 
the culture Manggarai uses personification form of animals, plants, and inanimate objects 
are empirical, but also the personification of nature beyond rationality, but able to move the 
spirit of mutual assistance and democracy Manggarai people.

2. The role of the head of customs is able to implement a system of local democracy in the 
custom home using the approach: (1) top-down leadership of system (of tua golo, to tua 
panga and to the community). (2) System approach together and open house: solving 
problems together indigenous head custom and community. (3) bottom up leadership of 
System (issue / event designed from family to tua panga and than to tua golo).

3. Local democracy is brought to life through Manggarai traditional house, is a response to the 
call Pancasila principles as set out in the 3rd and 4th discouraged about unity and democracy 
inspired by the principle one, principle 2 and animating principle that terjabar 5 more on 
Pasa1 paragraph 1 and paragraph 2 of the 1945 Constitution. Unity and democracy that led 
to the results in efforts to improve education and the economy. At the opening of the 1945 
paragraph 4 confirms the objectives of national development that is educating the nation 
(terjabar back on Article 28C and Article 31 of the 1945 Constitution of Pendidikandan) 
and promote the general welfare and terjabar back to Article 33 paragraph 1, paragraph, and 
paragraph 4 of the 1945 Constitution (Thesis also Nggoro, 2014).

4. The Government needs to empower local culture, customary law to support Pancasila as the 
national culture, national culture of Indonesia.

5. The traditional house (mbaru gendang) in  Manggarai is dynamic, democratic, it comes from 
changes in the traditional house motif and its role in the activities of Manggarai.
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A. INTRODUCTION 
1. Background

National development can be seen as the nation’s efforts undertaken by the government 
together with the community in a planned, gradual and sustainable way to manage all 
potential national resources. The management of potential national resources includes 
natural resources, potential human resources and the potential of artificial resources, 
which aims for the prosperity of the society in accordance with the mandate of the 
Constitution of 1945. The national development can be qualified as Indonesian efforts 
to empower the potential of ideology, politics, legal, social, socio-cultural, economic, 
defense and security to create dynamic conditions.

In empowering the political potential in national development, the national political 
law should encourage and fill all the elements in the national legal system to work in 
accordance with the ideals of the nation, the purpose of the State, the objective of laws 
and the rules of the determination of the Republic of Indonesia, as contained in the 
preamble OF 1945.1

The recommended policy selected by policy makers do not guarantee that the policy has 
certainly succeeded in its implementation. There are many variables that influence the 
successful implementation of the policy because of individual and group or institution. 
The implementation of a particular program requires efforts from the policy makers 
to influence the behavior of bureaucrats to provide services and manage the behavior 
of the target group.2 This is related to support or demands that must be processed by 
the political system through various decisions and public services provided by the 
government to produce prosperity for the people. In this perspective, the effectiveness 
of the political system is a main factor to create wealth for the people.3

The configuration of politic and character of legal products produce thesis argued that 
every legal product is a reflection of the political configuration which is carried out. This 
means that every charge of legal products will be largely determined by the political 

1 Mahfud MD, Mmembangun Politik Hukum, Menegakkan Konstitusi, Pustaka LP3ES, Jakarta, 2006, hlm 13
2 AG. Subarsono, Analisa Kebijakan Publik Konsep, Teori dan Aplikasi, Pustaka Pelajar, Yogjakarta, 2015, hlm 

87
3 Yaya Mulyana Aziz & Syarief Hidayat, Dinamika Sistem Politik Indonesia, Pustaka Setia, Bandung, 2016,  hlm 

v



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 881

vision of the dominant group (the authorities). Therefore, in creating responsive / 
populists laws must start from the democratization of political life.4

In connection with the political development as described above, the Attorney of the 
Republic of Indonesia refers to Law Number 16 of 2004 which has replaced Law Number 
5 of 1991 on the Attorney of the Republic of Indonesia. Attorney is one of the law 
enforcement agencies which are required to actively participate in the enforcement of 
the rule of law, protection of public needs, upholding human rights, and the eradication 
of corruption, collusion, nepotism.

In the recent Act of Attorney General, the Attorney of the Republic of Indonesia as 
a state institution that has a resposibility in executing state power in the prosecution 
must carry out its functions, duties and powers independently, without any influence 
from government power and other powers (Article 2 of Law Number. 16 in 2004).the 
Attorney acts as the state institutions with the duty and authority to resolve the problems 
of corruption.

As we know that there are a lot of factors inhibiting the implementation of the 
development. Then, the corruption becomes one of the factors inhibiting the development 
process which greatly affected the economy and state finances. In several countries, 
especially in Indonesia, corruption always gets more attention than other crimes. This 
phenomenon is understandable considering the huge negative impact caused by the 
criminal act of corruption. The impact can affect many aspects of life. Corruption is a 
threat to the ideals of the nation for a fair and prosperous society.5

In fact, the investigation of criminal act of corruption takes long time. This problem 
can not be handled effectively because of either the law or its enfocer. The Handling 
mechanisms of corruption are much contradicted with the principle of criminal 
procedural law which said that the judiciary must be cheap or low cost, fast and simple. 
This situation completely does not support the spirit of corruption eradication.

Corruption is one of the types of crimes that can touch a wide range of interest concerning 
human rights, the state ideology, economy, finance and the moral state of the nation.6

The Attorney as a state institution has a duty and authority to resolve the problems of 
corruption.

The Attorney of the Republic Indonesia is an independent government agency with state 
authorities, especially on the duty and authority in the field of prosecution and carrying 
out the duties and authorities in the field of investigation and prosecution of corruption 
cases and human rights violations as well as the other authorities under the legislation.7

In this case, the State Attorney has an organizational structures consist of; Chief 
State Prosecutor in charge of the fields; General Crime, Special Crime, Development, 
Intelligence and Civil and State Administrative.

Civil and State Administrative has the duty and authority of the Prosecutor in accordance 
with Article 30 of Law Number. 16 of 2004 on the Attorney, with special authority, it 
can act in both inside and outside the court on behalf of Nation or government (Article 
30 paragraph (2)). In addition, besides conducting prosecution, the prosecutor can also 

4 Moh. Mahfud MD, Politik Hukum Di Indonesi, Pustaka LP3ES, Jakarta, 1998, hlm 381
5 Evi Hartanti . Tindak Pidana Korupsi.  Sinar Grafika, Jakarta, 2006, hlm 1
6 Ibid, hlm 2
7 http://id.m.wikipedia.org/wiki/Kejaksaan_Indonesia, diunggah pada hari Kamis Tanggal 20 Oktober 

2016 pukul 20.05
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act as a State lawyer representing the government or government agency when there 
is a dispute in case of Civil and State Administrative.8 The scope of Civil and State 
Administrative includes: law enforcement, legal aid, legal considerations and other 
legal actions to the State or government, including agencies or State entity, institution 
or agency of the central government and the province, the Owned Country or Region 
in the field of Civil and State Administration for rescue, recover State assets, upholding 
the authority of the government and the State, and also providing legal services to the 
public.9

In implementing the functions and authority of the Attorney in term of Prevention of 
corruption, besides it serves as a pattern of legal representation, in 2015 the Attorney of 
the Republic of Indonesia through the Attorney General issued Decree Attorney General 
of the Republic of Indonesia Number: KEP-152 / A / JA / 10/2015 on team of Guards 
and Security for Government and Development that are referred to TP4 Attorney of the 
Republic of Indonesia.

TP4 (Guards and Security Team for Government and Development)consists of Center 
TP4in the Attorney General of the Republic of Indonesia, Regional TP4 in the High 
Court, and the Regional TP4 in the State Attorney.

In the task implementation of Datun (Civil and State Administrative) and the Team of 
Guards and Security for Government and Regional Development, hereinafter referred 
TP4D in the State Attorney, there is similarity of duties and authority as the bearer of 
advocacy assistance, legal considerations to the effectiveness in preventing corruption 
in local government agencies.

Based on those similarities of tasks between Datun (Civil and State Administrative) and 
TP4D on the body of the State Attorney, then the identification of issues to be raised 
and to find out the answer in this paper is whether the politics of law underlying the 
issuance of Decree of the Attorney General of the Republic of Indonesia Number 152 
/ A / JA / 10/2015 on the Establishment of Security guards and government teams and 
Development, as well as how the performance of the Datun and TP4D.

2. Research Methodology

The method used in this research is normative juridical approach. The purpose of this 
study is the legal research done by researching library materials or secondary and 
primary data as compliance data that highlights the tasks and functions Field of Datun 
(Civil and State Administrative) and TP4D in the State Attorney from political law 
perspective on issued of decree Attorney General of the Republic of Indonesia Number 
152 / A / JA / 10/2015 on the Establishment of the team of guards and the Government 
Security and Development.

3. Theoretical Framework

Here, Political law is interpreted in a legal political discussions (politics of law) related 
to the discussion of government policy in the field of law development (Legal Policy). 
Politics of law is conducted through the legislative process orderly and sustainable. This 
puts the law to be in control of political importance in managing a good government for 
the realization of national development goals.10

8 Rencana Kerja Kejaksaan Republik Indonesia Tahun 2010, hlm. 3
9 Hendra Karianga, Politik Hukum Dalam Pengelolaan Keuangan Daerah, Kencana Prenadamedia, Jakarta, 

2013, hlm 1
10 Hendra Karianga, Politik Hukum Dalam Pengelolaan Keuangan Daerah, Kencana Prenadamedia, Jakarta, 
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The duties and functions of Datun (Civil and State Administrative) in the State 
Attorney and the Decree of the Attorney General of the Republic of Indonesia 
Number 152 / A / JA / 10/2015 on the Establishment of team of guards and Security 
Government and Development is a political law of the government to reduce the rate 
of corruption in Indonesia in general and the State officials and regional centers in 
particular.

B. DISCUSSION 
1. Political laws issued of the Attorney General of the Republic of Indonesia No. 152 

/ A / JA / 10/2015 concerning the establishing Team of Security guards and the 
Government and Development.

The state was formed as a means to achieve prosperity for its citizens. In order to achieve 
prosperity for its people, the State recruits the State apparatuses and prepares them with 
the duties and functions to be obligated.11

The Attorney General of the Republic of Indonesia as the representative of government 
issued a decree Attorney General of the Republic of Indonesia Number 152 / A / JA 
/ 10/2015 on the Establishment of Guards and Security Team for Government and 
Development becomes an attempt to help the central government and local governments 
to prevent the loss of country from all planned projects. Because there is of the emergence 
of fears and concerns of the auction committee to law enforcement officers so that this 
condition tends to be one of the low budget absorption in some regions.

The existence of legislation revealed since the development of the organization which 
has the highest power and authority to control and regulate the life of society, namely 
the country. So there is assumption that the legislation is a manifestation of power and 
desire in form of law. Because the legislation is the embodiment of the desire of the 
highest authority, then legislation is considered as the supreme law and the only one 
source of law.12

Legislation to meet the needs of law related to the pattern of assistance for the prevention 
of Corruption Act by establishing a unit within the attorney by the name of the Deputy 
Attorney General and Administrative (JAM Datun) and Guards and Security Team for 
Government and Regional Development (TP4D). The existence of these units is a form 
of recovery and rescue efforts aimed at restoring the national economy and improve the 
welfare and standard of living.

Legislation to meet the needs of law related to the pattern of assistance for the prevention 
of Corruption Act by establishing a unit within the attorney by the name of the Deputy 
Attorney General and Administrative (JAM Datun) and Guards and Security Team for 
Government and Regional Development (TP4D). The existence of these units is a form 
of recovery and rescue efforts aimed at restoring the national economy and improve the 
welfare and standard of living.

This decision on TP4D underlying the formation based on the law:
1. Act Number. 31 Year 1999 jo Law Number. 20 of 2001 on Corruption Eradication;
2. Act Number. 28 Year 1999 on national apparatus that is clean and free From 

2013, hlm 1
11 Bambang Waluyo, Penegakan Hukum Di Indonesia, Sinar Grafika, Jakarta, 2016, hlm 209
12 Bagir Manan & Kuntana Magnar, Beberapa Masalah Hukum Tata Negara Indonesia, Alumni, Bandung, 1997, 

hlm 248
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Corruption, Collusion and Nepotism;
3. Act Number. 30 2014 on Government Administration;
4. Act Number. 16 of 2004 on the Attorney of Republic of Indonesia;
5. Presidential Regulation Number. 38 Year 2010 concerning Organization and Work 

Procedure of the Attorney of Republic of Indonesia;
6. Presidential Instruction No. 7 of 2015 on the Prevention and eradication of 

Corruption in 2015;

In addition, the consideration of establishing TP4(The Guards and the security Team for 
Government and Development of Regions) are as follows:
1. Presidential Instruction No. 7 of 2015 on the Prevention and eradication of 

Corruption in 2015, is intended to enhance the efforts in preventing the possibility 
of Corruption act in the institutions of government.

2. The President’s speech at the 55th Bhakti Adhyaksa commemoration ceremony on 
July 22nd, 2015 emphasizing the eradication of corruption and law enforcement 
should be placed for the purpose of increasing people’s welfare by ensuring 
the continuity of development program. Therefore, the Attorney of Republic 
of Indonesia needs to provide assistance to government officials related to the 
acceleration of development and strategic programs of national development.13

Then, the other legal basis of the establishment of TP4D is Presidential Decree No. 3 of 
2016 on Accelerating the Implementation of the National Strategic Projects.

In addition, Presidential Instruction No. 1 Year 2016 on Accelerating the Implementation 
of Strategic Projects of the Nation, the Attorney General Decision No: KEP-152 / A / 
JA / 10/2015 dated October 1st, 2015 on the Establishment of Guards and Security 
Team for Government and Development Attorney of the Republic of Indonesia, 
Attorney General instruction No: INS-001 / A / JA / 10/2015 Dated of October 5, 2015 
on the Establishment and Duties of Guards and Security Team for Government and 
Development in the Centre and the Regional Attorney of the Republic of Indonesia.

‘’The establishment of the Guards and Security Team for Government and Regional 
Development (TP4D) aims to decrease the doubts of the state apparatus in making 
decisions; The realization in improving bureaucracy for the accelerated national 
strategic programs for the people’s welfare; Optimally using budget; Create positive 
investment climate that encourages economic growth and national development; And 
implementation of effective law enforcement with emphasis on prevention.14

Underlying the Presidential Instruction No. 7 of 2015 on the Prevention and eradication 
of Corruption in 2015, the Attorney General of the Republic of Indonesia issued a 
decision to enhance efforts in preventing the Corruption in government agencies that 
need to be supported and implemented seriously.

In general, it can be inferred that attorney bureaucracy is to change the mindset and 
culture set as well as the management system.15 This aims to achieve various aspects, 
including institutional (organization), by forming an organization of Attorney General’s 

13 Keputusan Jaksa Agung Republik Indonesia Nomor : Kep-152/A/JA/10/2015 tentang 
Pembentukan Tim Pengawal dan Pengamanan Pemerintah dan Pembangunan Kejaksaan 
Republik Indonesia

14 http://riaupos.co/106780-berita-wujudkan-pemerintahan-yang-bersih-dari-korupsi-lewat-TP4D, 
diunggah pada hari Kamis Tanggal 20 Oktober 2016 pukul 21.06

15 Majalah KPK Integrito, reformasi Birokrasi Hukum Apa Kabar? Edisi 10/TH.III/Oktober 2009, 
Hlm 8-9
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Office in right function right size, by forming a professional bureaucracy Attorney and 
has a high performance.16

Law No. 16 of 2004 on the Attorney of the Republic of Indonesia set the duties and 
authority of the prosecutors to strengthen the position and role of prosecutors to be 
more authoritative in carrying out their duties and authorities in the rule of law based on 
Pancasila, as a developing country.

The attorney is a mean of power of the government. Their activities are aimed to 
uphold the human rights and dignity in of law nation. Therefore, the Prosecutors can 
not be separated each other (een en ondeelbaar) so that the duties of AGO officials 
must consider the hierarchical relationship (superior and subordinate relationships) in 
the work environment. To obtain the unity of hierarchical lines, the Attorney General 
becomes the Supreme Public Prosecutor, who was in charge and conduct oversight of 
the Attorney-Prosecutors in doing his job.17

2.  The Performance of Civil and State administration (Datun) and TP4D in the Public 
Attorney.

The Attorney General Office (AGO); as a public prosecutor and state attorney is 
demanded to give a big contribution in the development in achieving order, certainty 
and human prosperity. AGO is a legal institution that has a role to achieve a safe and 
peaceful society.

Referring to the Law on Public Prosecution, the use of national power carried by the 
Attorney must be independent. This affirmation is stated in Article 2 paragraph (2) of Law 
Number. 16 of 2004, said that the Prosecutor is the government agency implementing 
state power in the prosecution independently. It means that in performing the functions, 
duties and authorities of the attorney should not be influenced by government power 
and the others. This aims to protect the profession of prosecutors in carrying out their 
professional duties.18

The Attorney of the Republic Indonesia is an independent government agency in 
performing its authorities, especially the tasks and authority in the field of prosecution 
and carrying out the duties and authorities in the field of investigation and prosecution 
of corruption, human rights violations and others based on the law:19

1. In Datun (Civil and State Administrative), the prosecutor in the civil field has a right 
to conduct the accompaniment patterns to prevent corruption in both individual and 
government agencies, as explained in the Attorney General of Indonesia Regulation 
Number. 040 / A / JA / 12/2010 on Standard Operating Procedure (SOP) Datun 
(Civil and State Administrative), as follows:

2. Legal aid represents the nation, state agencies whether in central and regional level, 
State-Owned Enterprises, Regional-Owned Enterprises based on Special Power of 
Attorney both as the plaintiff and the defendant.

3. Law Consideration, provides legal opinions and or legal assistance based on the 
demand the central or local government institutions whose implementation must 

16 Kepja No.Kep-552/A/JA/10/2002 tentang Administrasi Intelijen Yustisial, Pasal 1 (1)
17 Martiman Prodjohamidjojo,  Kekuasaan Kejaksaan Dan Penuntutan (Seri Pemerataan Keadilan 

6), Ghalia Indonesia, Jakrarta, 1984,  hlm. 8
18  http: kejaksaan.go.id/tentang_kejaksaan.php, diunduh pada hari diunggah pada hari Kamis Tanggal 

20 Oktober 2016 pukul 22.03
19 http://id.m.wikipedia.org/wiki/Kejaksaan_Indonesia, diunggah pada hari Kamis Tanggal 20 Oktober 

2016 pukul 22.15
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refers to the Warrant Attorney for Civil and State Administration (JamDatun (Civil 
and State Administrative)) or the Chief Prosecutor (Kajati) or the Chief District 
Attorney (district attorney).

4. Legal services (provide explanations of the problem Civil and State Administrative 
State to the public).

5. Law enforcement (filing a lawsuit or appeal to the Court of Civil field as determined 
by the laws and regulations to maintain law order, and protect the needs of nation, 
government and the rights of civil society, among others:
a. Filing cancellation of marriage (Law Nomor.1 1974).
b. Request of guardianship of minors (Article 360   of the Civil Code).
c. Request of the dissolution of the Company Limited (Law Number. 40 of 2007).
d. Bankruptcy petition (Law Number. 37 of 2004)
e. Request of Lawsuit compensation (Law Number. 31 of 1999 jo Law Number. 

20 of 2001).
f. Request for observing or dissolving a Foundation Foundation (Law Number. 

18 of 2001 jo Law Number. 28 of 2004).
g. Request for Notary (Law Number. 30 of 2004).
h. Reporting undisciplined notary who break the law and dignity of Notary 

(Article 50 of Law Number. 30 of 2004).

Other legal actions (based on the request of either party or both parties related to the 
function mediator and facilitator if both institutions / agencies or the State Owned 
Enterprises or Regional-Owned Enterprises has agreed function of the mediator or 
facilitator by the state attorney and does not represent certain party, but acted passively 
as a mediator to facilitate a solution to the settlement of civil disputes or the State 
Administration between institutions or government agencies or the State Owned 
Enterprises or Regional-Owned Enterprises.20

The legal basis of the duties and authority of Datun (Civil and State Administrative) are:
1. Law No. 16 of 2004 on the Attorney R.I.

a. Article 30 paragraph (2): In the field of Civil and State Administrative State 
Attorney with special powers can act both inside and outside the court on 
behalf of the state or government.

b. b. Article 34 (2): Attorney can provide consideration in the legal field to the 
other government.

2. The Republic of Indonesia Presidential Decree Number 38 Year 2010 concerning 
Organization and Work Procedure Attorney of RI.
a. Article 24 (1): Attorney General for Civil and State Administration has the duty 

and authority to implement the duties and authority of the Prosecutor in the 
field of civil and state administration.

b. Article 24 (2): the scope of civil and state administrative (referred to paragraph 
1) include law enforcement, legal aid, legal considerations, and other legal 
actions to the state or the government include agencies / state agencies, 
institutions / agencies central and local government, business entities state / 
region in the field of civil and state administration to save, restore wealth / state 
finances, enforce the authority of the government and state and provide legal 
services to the public.

3. The Prosecutor agreement No. 040 / A / JA / 12/2010 dated December 13, 2010 
Jo  The Posecutor Agreement No. 018 / A / JA / 07/2014 on Standard Operating 

20 http://persatuan-jaksa-indonesia.org/view., diunduh pada hari Kamis Tanggal 20 Oktober 2016 pukul 
22.15



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 887

Procedure (SOP) of Datun (Civil and State Administrative).

Attorney of the Republic of Indonesia as a law enforcement agency takes a role to 
support the success of governance and national development in the central and regional 
levels through the escort and security both in planning, implementing and using of 
development result, including efforts to prevent the digression and the loss of nation.

The decree of Attorney General Number Kep. 152 / A / JA / 10/2015 on the Establishment 
of TP4D team, then the duties and functions of TP4D team are:
1. Escorting, securing and supporting the successful government and development 

program through preventive and persuasive efforts as follows:
a. giving knowledge of law in the government agencies, state enterprises, private 

enterprises and other parties about the planning, tendering, job implementation, 
supervision, licensing, procurement, order administration and the orderly 
management of state finances;

b. Conducting discussions with government agencies, state enterprises, enterprises 
to identify problems in the using of the budget and the implementation of 
development;

c. Providing information and legal counseling comes from either the initiative of 
TP4 or the demand from other parties based on the agreement;

d. TP4D may involve agencies or other parties who have the capacity, competence 
and relevant to the material and information on the law to be conveyed to 
government agencies, state enterprises, and enterprises.

2. Can provide legal assistance at every stage of development program from the 
beginning till the end, in the form of:
a. Discussion of the law underlying the implementation of regulations, 

legislations, mechanisms and procedures with the budget management officer 
on the problems faced in terms of absorption of the budget;

b. Legal opinions in the stages of planning, tendering, executing, supervising 
of the work implementation and procurement of goods and services which 
is conducted based on the initiative of TP4 (Guards and Security Team for 
Government and Development) or the demand from agencies and other parties.

3. Coordinating with the Local Government internal Supervisory Apparatus to prevent 
irregularities that could potentially obstruct, mess up and cause financial losses for 
the nation;

4. Monitoring and evaluating the work and development programs;
5. Implement repressive law enforcement when there is sufficient initial evidence 

after coordination with the Local Government Internal Supervisory Apparatus 
about an unlawful act, abuse of authority and / or other acts that can cause harm to 
the country’s finances.21

C. CONCLUSION
The political direction of the law in the Decree of the Attorney General of the Republic of 
Indonesia Number: KEP-152 / A / JA / 10/2015 on the Establishment of Guards and Security 
Team for Government and Development Attorney of the Republic of Indonesia (TP4) tends 
to argue that Attorney as law enforcement agencies has a role to support the success of 
governance and national development in both center and regional level through the escort 

21 Keputusan Jaksa Agung Republik Indonesia Nomor : Kep-152/A/JA/10/2015 tentang Pembentukan Tim 
Pengawal dan Pengamanan Pemerintah dan Pembangunan Kejaksaan Republik Indonesia
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and security in planning, implementing and using of the results of the development including 
the efforts to prevent irregularities and the loss of nation.

On the one hand, the similarity of work field among Datum and TP4D is on legal assistance 
to development activities in regional level. On the second hand, the different comes from 
their each task as below:
1. Datun (Civil and State Administrative); the activity of Datun (Civil and State 

Administrative) is more focus in the field of Civil and State Administration, which 
provides assistance for non-physical activities such as Spatial Plan Revision Program 
(RTRW).

2. TP4D; not under the structural State Attorney (only in form of a team); TP4D more 
focus on the development of physical development such as the construction of roads, 
buildings and others; TP4D does not have a budget in its implementation (the cost is 
already included in the activities of daily work)

3. TP4D takes over the mentoring function of Datun (Civil and State Administrative) in 
doing assistance for physical development activities.
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A. INTRODUCTION 
1. Background

In businesses or individual which face banckrupt, it also effects to some responsibilities 
which fall to maturity, it is commonly called by banckrupt.

According to Subekti and R. Tjitrosoedibio, banckrupt is “a condition in which a debitor 
has stopped paying his/her loan. After such kind of person is declared as bunckrupt by 
the court upon his/her creditors or his/her own requests, then the properties are taken 
over by the Relic Properties Bereau as curatrice (master) in that banckruptcy matter to 
be benefitted for all creditors.1

From the definitions of banckrupt above, one of the law medium which becomes the 
basis for solving debts and has close relevance with business banckrupt is banckruptcy 
regulation, includes the regulation of loan payment cancelation.2

Banckruptcy is a solution which is commercial to go out from debt problems which 
squeeze a debitor, in which that debitor hasn’t had capability to pay the loans to the 
creditors.3

Banckruptcy regulation ini Indonesia is recently regulated in Low No.37, 2004 about 
Banckrupcy and The Cancelation of Liability of Loan Payment, hereinafter reffered 
as Banckruptcy Law. This law replaces Law No. 4, 1998 about The Changing on Law 
about Banckruptcy which previously regulated on Act Regulation No. 1, 1998 about 
Changing of Banckruptcy Regulation.

Banckruptcy Law has to be able to give benefit, not only for creditors but also the 
debitor. In line with it, Banckruptcy Law also has to give protection to creditors if 
debitors do not pay their loans. With Banckruptcy Law, it is hoped that the creditors can 
get access to the properties from debitors who are declared as banckrupt because they 
cannot pay the loans anymore.

Banckruptcy Law has addopted balance principle by mentioning as “fair” principle. 
In the general explanation of this law, it is put forward “The Main finishing of the law 
about banckruptcy covers important aspects which are needed to create a solution of 

1 Subekti dan Tjitrosoedibio, Kamus Hukum, Paramita, Jakarta, 1978, page; 89
2 Gunawan Widjaja, Risiko Hukum & Bisnis Perusahaan Pailit, Forum Sahabat, Jakarta, 2009, 

page 3
3 Hadi Shubhan, Hukum Kepailitan (Prinsip, Norma, dan Praktik di Peradilan), Kencana 

Prenadamedia Group, Jakarta, 2008, page ;2
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debts problems quickly, fairly, trasparently and effectively”.4

If after solving acts to debitors properties is finished by the curators and apparently there 
are loans which haven’t been paid, those debitors still have to finish the loans. After 
solving acts to debitors properties is finished by the curators, debitors will be given 
more authority to do law actions which is related to properties, it means that debitors 
may do business activities again, but they keep having to pay the loans that haven’t been 
paid.5

Who can be declared as banckrupt are debitors (getting into debt) who have been 
declared as not being able to pay the loans anymore. Banckruptcy can be declared upon :
1. Debitors’ requests themselves
2. Requests of their one or more creditors. (According to section 8, before being 

decided, the court has to call the debitors).
3. Being banckrupt must be with court verdict (Paragraph 2 section (1) ).
4. Being banckrupt can be upon attorney request for public interest (Paragraph 2 

section (2)), the court has to call the debitors (Paragraph 8).
5. If the debitor is a bank, banckruptcy requestis only is only submitted by Indonesian 

Bank (Bank Indonesia).
6. If the debitors are effect companies, bursary effect, clearance and loan institue, 

saving and solving institutes, banckruptcy request can only be submitted by 
Indonesian Market and Financial Institution Supervisory Agency. (Bapepam)

7. In case of insurance company as the debitor, reinsurance company, pension fund 
or State-Owned Enterprises which concern with public interest sector, banckruptcy 
request can only be submitted by The Minister of Finance.6

Therefore, according to Banckruptcy Law and The Cancelation of Liability of Loan 
Payment No. 37, 2004 paragraph 2 section (2), that Attorney has authority to submit 
banckruptcy request for the sake of public interest.

While the requirement for Attorney to declare banckrupt debitors who are considered 
having done activities against the law is when paragraph 2 section (1) Law No. 37, 2004 
is fulfilled and there is no side that submit banckruptcy request. 7

Attorney’s duty and authority  concerning banckruptcy can also be reffered from: 
1. Paragraph 30 section (2) Law No. 16, 2004 about Indonesian Republic Attorney, 

i.e; in Civil Area and Civil court of Justice, Attoeney with special authority can act 
both inside or outside the court to and upon the name of State or government.

2. Paragraph 2 Government Regulation No. 17, 2000 about Banckruptcy Request for 
Public Interest, i.e; in the request of banckruptcy statement, Attorney can work based 
on its own initiative or based on suggestions from people, institutes, government 
instances and the other institutions which are formed by the government.

3. Paragraph 24 and 25 letter (e) Decree of President No. 55,  1991 about Organisation 
Structure and The Work System of the Attorney of Indonesian republic, i.e; Young 
General Attorney and Administrative (JAM DATUN) has duty and authority to 

4  Sutan Remy Sjahdeini, Hukum Kepailitan Memahami Undang-Undang No.37 Tahun 2004 
tentang Kepailitan, Grafiti, Jakarta, 2008, page ;34.

5  Bernad Nainggolan, Peranan Kurator Dalam Pemberesan Boedel Pailit, PT. Alumni, Bandung, 
2014, page;7

6  Abdul R. Saliman, Hukum Bisnis Untuk Perusahaan Teori dan Contoh Kasus edisi ke empat, 
Kencana Prenadamedia Group, Jakarta, 2005, page;120

7   Aco Nur, Hukum Kepailitan Perbuatan Melawan Hukum oleh Debitor, PT. Pilar Yuris Ultima, 
Jakarta, 2015, page ;141 
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give help, review, and law servise to government institutions and the state in civil 
and administrative areas, to save state’s properties and and maintain government 
authority, to do law actions woth inside or outside the court, to represent civil 
interests of the state, government and people, both based on position or authority, 
inside or outside the country.

4. Paragraph 24 President Ordinance No. 38, 2010 about Organisation Structure and 
The Work System of the Attorney of Indonesian Republic, i.e; Young General 
Attorney and Administrative (JAM DATUN) has Attorney duty and authority in 
civil and administrative areas. The scope of those civil and administrative areas 
as mentioned include: Law Maintainance, Law Riview, and other Law Actions 
to the state or central and local governments to save, recover state’s properties, 
maintaining the government’s authorities and giving law service to the people.

5. Regulation of Indonesian Attorney General Number: 040/A/JA/12/2010 about 
Duties and Authorities Government Law Office, which is one of them is LAW 
MAINTAINANCE that is to submit claims or requests to the court in civil area as 
being determined by The Act in order to   protect law orderliness and keep state and 
government interests and the people’s civil rights as well, such as:
a. Marriage cancelation submission (Act No. 1, 1974)
b. Underaged children guardianship (Paragraph 360 of Civil Law)
c. Request of Limited Company dispertion (Act No. 40, 2007)
d. Banckruptcy Request (Act no. 37, 2004)
e. Claim of replacement fee (Act No. 31, 1999 and Act No.20, 2001)
f. Request for foundation Checking or to dismiss a foundation (Act No. 18, 2001 

and Act No.28, 2004).8

Banckruptcy request toward debitors can also be submitted by Attorney General for the 
sake of public interest (paragraph 2 section 2) Act of Banckruptcy and Cancelation of 
Liability of Loan Payment. The definition of public interest here is the interest of the 
state and the nation and / or people’s interests in general, examples:
1. The debitors run away
2. The debitors peculat part of properties
3. The debitors have loan to the State-Owned Enterprises or another enterprises which 

accumulate donation from the people.
4. The debitors have loan which come from accumulator from the wide people. 
5. The debitors don’t have good intention or are not cooperative in solving debt matters 

which have yielded to maturity, or;
6. In the other sectors which belong to public interest according to the Attorney 

general.9

In the governmenttion No.17, 2000 about Banckruptcy Statement Request for Public 
Interest that it can be defined that Attorney can submit request through lawyer ser vice 
because in this case Attorney act as Government Law Office.

The regulation stamped in paragraph 7 section (1) Act No.37, 2004 requires banckruptcy 
statement request which is submitted by a lawyer is not valid for banckruptcy requester 

8 Jaksa Pengacara Negara Pada Kejaksaan Negeri Cibadak, Permohonan Pernyataan Pailit 
Terhadap PT. Qurnia Subur Alam raya dan H.M. Ramli Araby, SE selaku Pribadi dan Selaku 
Direktur  Yang Diajukan Oeh Kejaksaan Negeri Cibadak Untuk Kepentingan Umum No. 23/
Pdt.Sus/Pailit/PN.Niaga.Jkt Pst, Kantor Pengacara Negara Pada Kejaksaan Negeri Cibadak, 
Cibadak, 2013

9  Aco Nur,  Loc.Cit
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which is submitted by the Attorney (paragraph 7 section (2)). Therefore, Attorney has to 
bring an Edict of Government Office Law pointing (Particular Full Power) in submitting 
banckruptcy statemnet request to the Commerce Court.

From the explanations above, so problem identification which will be raised and given 
answer in this writing is how Attorney Authority as the Government Office Law as the 
Requester in Submitting Banckruptcy Cases for the sake of Public Interest.

2. Research Method

Research method which is used in arranging this research is Naormative Yuridical 
Approach. The intentention of this research is law research which is done by examining 
carefully literature or secondary data and primary data as the complement data which 
played on Attorney authority as Government Office Law for the sake of Public Interest.

3. Theoretical Framework

The writer refered to theories or thoughts of law which is going to be able to be the 
theoretical background of the writing, in order that the result of this research has strong 
basis which can justify the validity of its knowledge.

While the law theories or thoughts which were used as the references were Theory of 
Authority byMax Weber.

Authority must be based on the existing legal requirement (constitution), so that the 
authority is a legal authority. Thereby, the functionary (organ) in producing decision 
is supported by those sources of authority. Sources of authority can be gotten by the 
functionary or government institution by attribute, delegation or mandate. Government 
institution authority is an authority is an authority which is strengtened  by positive law 
to regulate and maintain it. Without authority there cannot be produced a right juridical 
decision.10

Max Weber devided authorities into four kinds, includes :
1. Authority;

a. Charismatic, is authority which is based on the charisma, a special ability which 
adheres on a person, an ability which is believed as the nature or character of 
person since he/she was born.

b. Traditional, is authority that can be owned by a person or a group of people.
c. Rational (legal), is authority which is based on law system which is valid in 

the society, the law sytem which is understood as norms which have been 
acknowledged and obeyed by people, and even have been consolidated by the 
state.

2. Formal and Informal Authorities.
 Formal authority is systematic, can be calculated and rational. generally, this 

authority can be found at large groups which need firm rule and permanent.
 Informal authority is relationships which appear among individuals which are 

situational, and it is very determined by the sides who relate one another.
3. Individual and territorial Authorities.
 Individual authority is more based on tradition, and/or charisma. While territorial 

authority is seen from the area of domicil.

10 F.A.M. Stroink dalam Abdul Rasyid Thalib, Wewenang Mahkamah Konstitusi dan Aplikasinya dalam Sistem 
Ketatanegaraan Republik Indonesia, Citra Aditya Bakti,Bandung, 2006, page;  219
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4. Limited and Overall Authorities.
Limited authority is authority which is limited, means that it doesn’t cover all 
sectors or fields of life, but it is only limited to one of the sectors.
Overall authority is authority which is not limited by certain sector of life.11

In this case, the state gives authority to the Attorney to do its duty as Government Office 
Law in submitting banckruptcy to the Commerce Court. In giving this aothority, the 
state regulates it in Act Regularion, such as :
1. Paragraph 30 section (2) Act No 16, 2004 about The Attorney of Indonesian 

Republic, i.e; In Civil and Administrative setors, Attorney with special full power 
can act both inside or outside the court to and on the state or government.

2. Paragraph 2 Government Regulation No. 17, 2000 about Banckruptcy request for 
Public Interest, i.e; in requesting banckruptcy statement, Attorney can do that on its 
own initiative or based on suggestion or input from the people, institute, government 
institution and other corporation which are formed by the government.

3. Paragraph 24 and 25 letter (e) Decree of President No. 55,  1991 about Organisation 
Structure and The Work System of the Attorney of Indonesian republic, i.e; Young 
General Attorney and Administrative (JAM DATUN) has duty and authority to 
give help, review, and law servise to government institutions and the state in civil 
and administrative areas, to save state’s properties and and maintain government 
authority, to do law actions woth inside or outside the court, to represent civil 
interests of the state, government and people, both based on position or authority, 
inside or outside the country.

4. Paragraph 24 President Ordinance No. 38, 2010 about Organisation Structure and 
The Work System of the Attorney of Indonesian Republic, i.e; Young General 
Attorney and Administrative (JAM DATUN) has Attorney duty and authority in 
civil and administrative areas. The scope of those civil and administrative areas 
as mentioned include: Law Maintainance, Law Riview, and other Law Actions 
to the state or central and local governments to save, recover state’s properties, 
maintaining the government’s authorities and giving law service to the people.

5. Regulation of Indonesian Attorney General Number: 040/A/JA/12/2010 about 
Duties and Authorities Government Law Office, which is one of them is LAW 
MAINTAINANCE that is to submit claims or requests to the court in civil area as 
being determined by The Act in order to   protect law orderliness and keep state and 
government interests and the people’s civil rights as well.

In doing its duty and authority, Attorney has to be able to do them base on public interest 
which cover justice and certainty toward the sides who are at law.

Attorney authority as Government Office Law is regulated in paragraph 30 section 
(2) Act No.16, 2016 about The Attorney of Indonesian Republic, i.e; In Civil and 
Administrative setors, Attorney with special full power can act both inside or outside 
the court to and on the name of the state or government. This certainty of paragraph 
30 section (2) which becomes the basis of the implementation of Attorney’s duty and 
authority as the  representative or Lawyer in civil and administrative12, including in the 

11   Soerjono Soekanto, Sosiologi Suatu Pengantar, RajaGrafindo Persada, Jakarta, 2005, page 280 
– 288

12  Bambang Riyadi Lany (Kepala Kejaksaan Negeri Tasikmalaya),  Peran Jaksa Pengacara Negara 
(JPN) Dalam Penyelenggaraan Pengadaan Barang dan Jasa, Seminar Dalam Rangka Hari 
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process of cases as the petitioner in the case of Banckruptcy for public interest.

Analizing Max Weber’s opinion in theory of authority that Law and Law maintainance, 
are factors of law maintainance which cannot be ignored because if it is ignored, law 
maintainance will not be achieved as it wish. Hence, the existance of Indonesian 
Republic Attorney as an attorney institution and Attorney as the implementer become 
filter between supporting and investigating processes, and inspection process in the 
court, therefore its existance in the people’s lives must be able to execute the duty of 
law maintainance.

Juridically, the definition of authority is ability which is given by the Act to create law 
consequences.13 If it is seen in the importance of Attorney position for the process of 
law maintainance, this institution must be filled by individuals who are professional 
and have high integrity. The existance of attorney institution in Indonesia is regulated 
in Act No.6, 2004 about The Attorney of Indonesian Republic. That Act explains that 
the authority to do state’s directionary in term of prosecution is done by the attoeney. 
Besides playing role in criminal court, Attorney also has another role in law sector, Civil 
and Administrative, which means Attorney can represent the state and the government 
in Civil and Administrative sectors. Attorney as the executor of that authority is given 
authority to act as general prosecutor and attorney or civil lawyer in doing court and act 
verdicts.

B. DUSCUSSION
 Attorney Authority As Government Office Law in Submitting Banckruptcy Case 

and Public Interest
The duty and function of Young General Attorney and Administrative groups divisor, one of 
them is in law maintainance, thatis duty and function of attorney in Civil and Administrative 
sectors as being determined by Act or based on the court verdict in order to keep law 
discipline, law certainty and to keep the interests of the state and government and also 
People’s Civil Rights. Besides playing role in criminal cases, attorney also has another role 
in law, those are Civil and Administrative, those are being able to represent the government 
in civil and administrative cases as Government Office Law. Attorney as the implementer 
of those authorities is given authority to be general prosecutor and do the court verdict, and 
other authorities based on the Act.

Attorney also as Government Office Law is regulated Attorney General Regulation of 
Indonesian republic No. 040/A/JA/12/2010, as follows:
1. Law assistance represent the state, government institution both in central and local, 

Owned – State Enterprises, Owned – Local Enterprises based on particular full power 
both as litigant or befendant.

2. Law Consideration, that is giving legal opinion and or legal assistance based on the 
request of instute or government or local institutions whose implementation based on 
Civil Young General Attorney Edict or The chief of Local Attorney or state Attorney. 

3. Law service (giving explanation about Civil and Administrative matters to the people 
who ask). 

4. Law maintainance ( submitting  suit or request to the court in civil sector as being 
determined by the Act in order to keep the law orderliness, and keep the state and 

Bhakti Adhyaksa Yang ke-55 hari Rabu Tanggal 10 juni 2015, KeJaksaan Negeri Tasikmalaya, 
2015, page 16
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government interests and also people’s civil rights, such as:
a. Marriage cancelation submission (Act No. 1, 1974)
b. Underaged children guardianship (Paragraph 360 of Civil Law)
c. Request of Limited Company dispertion (Act No. 40, 2007)
d. Banckruptcy Request (Act no. 37, 2004)
e. Claim of replacement fee (Act No. 31, 1999 and Act No.20, 2001)
f. Request for foundation Checking or to dismiss a foundation (Act No. 18, 2001 and 

Act No.28, 2004).
g. Request of Notary Public Position (Act No.30,  2004).
h. Notary public report who breaks the law and the grandeur of Notary public dignity 

(Paragraph 50 Act  No. 30, 2004).
5. Another law activities (based on by the request of one of the sides or both related 

sides where mediator function and fasilitator if both institute/government institution or 
Owned-State Enterprises or Owned-Local enterprises have agreed mediator function or 
fasilitatorby the Government Office Law and do not represent one of the sides, but act 
passively as the mediator and mediator by fasilitating solution for civil or administrative 
lawsuit finishing among institue or governmnet institution or owned-state enterprises, 
or local enterprises.14

The term of Government Office Law explicitly is not put down in Act No.16, 2004 about 
Indonesian republic Attorney and the previous Act, that is Act No.5, 1991, and also President 
decree No.55, 1991 about The Organitation Structure and Work System of Indonesian 
republic Attorney. However, the meaning of “Special Full Power” in civil sector automatically 
becoming identic with “lawyer”. Based on that assumption, the term civil lawyer, which is 
the translation of version Staatblad 1922 Number 522 (paragraph 3) landsadvocaten , has 
ben known largely by the peple and government.

Not all lawyers automatically become Governement Office Law because that addressing 
is only for attorneys who structurally and functionally do cicil and administrative duties. 
The assigning of Government Office Law does not only to keep state’s assets but also to 
keep the authority of government and government officials. If the officials do criminal it 
had better be handled by attorney as the general prosecutor. For more explanation about 
the duty of attorney as Government Office Law in President Decree No.55, 1991 about The 
Organitation Structure and Work System of Indonesian republic Attorney paragraphs 24 and 
25 letter e, mentioned, Civil young General Attorney has duty and authority in giving law 
assistance, consideration, and service to the governement and state institutions  in civic and 
administrative sectors to save state’s properties and maintain government authority, do law 
actions inside or outside the court,  represent the civic interest of the state, governemnt, and 
people both based on position   or special full power inside or outside the country. 

The definition of public interest is formulated abstractly, that is the interest of nation and 
state and or the interests of people widely, the interest of many people and development 
interest. Public interest is formulated as the interests of all people’s layers.13

Paragraph 2 section (2) Of Banckruptcy Act mentions : “Attorney can submit banckrupt 
request by reasoan of public interest, in term of requirement as what mentioned in paragraph 
2 section (1) has been fulfilled and there is no side who submit Banckruptcy Request”.14

Paragraph 1 of Government Regulation No.17, 2000 about Request of Banckrupt Statement 

13  Adrian Sutedi, Implementasi Prinsip Kepentingan Umum (Dalam Pengadaan Tanah Untuk 
Pembangunan), Sinar Grafika, Jakarta, 2008, page. v

14  Sunarmi, Prinsip Keseimbang Dalam Hukum Kepailitan di Indonesia Edisi 2, PT. Sofmedia, 
Jakarta, 2010,  page. 51
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for Public Interest, mention that; “attorney authority to submit request of banckrupt statement 
is for and on the name of public interest”. Then, explanation of this paragraph 1 mention that 
: “If attorney submits request of banckrupt statement, so automatically attorney acts for and 
to represent public interest”.

Explanation of paragraph 2, Government Regulation No.17, 2000 states that, “In that 
Banckrupt statement request, attorney can do it as its own initiative or based on the suggestion 
of people or institute (government institution and the other intitutes which are formed by 
government like Authority Committee of Financial Sector)”.15

The measurement to determine whether there is or isn’t public interest element on this 
banckruptcy, also given kasuitis to the Commercial Court Judge who checks the petition in 
bankruptcy declaration. This aligns the spirit of the provisions of paragraph 57 of the Act 
number. 2 1986 about General Court which determines a case regarding public interest.16

As for the procedures of requesting bankruptcy petition by the Prosecutor’s office si 
similar with banckruptcy request which is proposed by debitors or creditors, provided that 
banckruptcy request can be submitted by the Attorney office without lawyer service.17

This matter is regulated in paragraph 27 of Act No.5, 1991 about Attorney Office of Indonesian 
Republic, in civil and administrative areas, Attorney office with special full power can act 
inside or outside the court, for and on the name of state and government. Thereby, Attorney 
office is an institute which is regarded so understand law, not only criminal law but also civil 
law..18

The rule above is also accomodated by paragraph 7 section (2) of Act Number 37, 2004 
about banckruptcy, as follows :
1. Petition as what mentioned in paragraph 5, paragraph9, paragraph 10, paragraph 11, 

paragraph 13, paragraph 55, paragraph 56, paragraph 57, paragraph 67, paragraph 160, 
paragraph 170, paragraph 206, paragraph 211 must be submitted by a lawyer.

2. Provisions as mentioned in section (1) is not valid in matter of petition which is submitted 
by attorney as mentioned in paragraph 2 section (2).

By the existance of the provition of that paragraph 7 section (2), so attorney office can 
submit petition of banckruptcy statement without having to be submitted by a lawyer.19

Based on paragraph 10 of Banckruptcy Act, as long as verdict on banckruptcy statement 
petition has not been stated, every creditors, attorney office, Indonesian Bank, Financial 
Institution Supervisory Agency, or Financial Minister can submit petition to the court to:
1. Putting guarantee seizure to apart or all debitors; or
2. Pointing temprary curator to keep an eagle eye on:

a. The management of debitor’s business; and
b. Payment to creditor, transfer, or the use of debitor’s properties which is in 

banckruptcy is the authority of curator.

For the sake of banckrupt property interest, it can be asked for cancelation on every debitor’s 
law deeds which are declared as banckrupt which are harm for creditors’ interest. Cancelation 
is submitted to the court before the banckruptcy statement verdict is stated. Cancelation can 

15  Ibid, page. 52-53
16  Sutan Remy Sjahdeini,  Op.cit, page. 115
17  Sunarmi, Loc.cit, page. 54
18  Ibid, page. 116
19  Ibid, page. 117
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only be done if it can be proven that when the legal deed was done, debitor and another 
related sides, know that that legal deed will effect loss for the creditors.

The court, with the banckruptcy statement verdict, upon the judge’s Supervisor advice, 
curator request, or the request of a creditor or more and after hearing the judge’s Supervisor, 
can order so that debitor in bankruptcy is arrested, either placed in the Custody of the State 
House as well as in her own home, under the supervision of the prosecutor appointed by 
the Supervisory Judge. Restraining order was implemented by Prosecutors appointed by the 
Supervisory Judge.20

Bankruptcy Act established a special judicial authorities to handle the matter of bankruptcy, 
namely the Court of Commerce. The position of the Court of Commerce of judicial Common 
neighborhood. The establishment of the special judiciary is expected to resolve the issue of 
Bankruptcy quickly and effectively. The process of the petition for bankruptcy statement 
ruling set forth in Chapter 6 to Chapter 11 Bankruptcy laws. The process can be described 
as follows:
1. Registration of the application for Bankruptcy.
2. Submission to the Chairman of the Court
3. The determination of the day of the hearing
4. A hearing Examination
5. The judge’s Verdict.2

In decades of history travel bankruptcy cases conducted by the Prosecutor’s Office as the 
applicant in the case of bankruptcy in this new, Indonesia recorded two cases, namely:
1. Matter number. 02/Bankrupt/2005/PN. Medan Niaga conducted by Lubukpakam State 

Prosecutor North Sumatra against PT. Aneka Solar
2. Matter number. 23/Rev. Sus/Bankrupt/2013/PN. Commerce, conducted by Central 

Jakarta State Prosecutor (Kejari) Cibadak in West Java against PT. Qurnia your BBS is 
Fertile Kingdom (QSAR) and HM. Ramli Araby, SE as a person and as a Director.

C. KESIMPULAN 
The effectiveness of law toward authority for attotney as Government Office  Law in 
submitting banckruptcy cases for the sake of public interest requires the performance of 
Prosecutors in building national legal system.Because the Prosecutor essentially is one part 
of a legal structure that affect the works of the law. Therefore, the goodness or badness of  
prosecutor’s performance in the field of public prosecution and State Lawyers will greatly 
affect to the national legal system. As for the constraints encountered in its effective role or 
authority of the Attorney General as applicant in this bankruptcy, that among other things is 
the lack of public knowledge regarding the Prosecutor’s Office as Government Office Law 
which also has duty and authority in term concerning banckruptcy matter for the sake of 
public interset.

20 http://www.hukumkepailitan.com/2012/08/16/proses-perkara-kepailitan-di-pengadilan-
niaga, diunduh pada Hari Sabtu Tanggal 29 Oktober 2016, Pukul 21.34 Wib
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CRIMINAL LIABILITY OF BUSINESS ENTITY  
IN THE FORM OF LIMITED PARTNERSHIP IN ENVIRONMENTAL 
PROTECTION AND MANAGEMENT

Abdul Aziz Alsa
aziz.alsa@live.com

Corporations are by their nature intended to provide welfare to the wider public, in line with 
the objective of improving public welfare as mandated by the 1945 Constitution and Article 
33 paragraph 1 of the 1945 Constitution which states that the economy shall be organized as a 
common endeavour based upon the principles of the family system in order to improve the living 
standard of the Indonesian people.1

In accordance with criminal law as the ius constituendum in the new 2012 Draft Penal Code 
Book 1 Article 182, “corporation is a structured association of people and/or capital in the form 
of either legal entity or non-legal entity”.2 As such, the definition of corporation under criminal 
law is broader than that of civil law since the former may envisage corporation as a legal entity or 
non-legal entity whereas the latter envisages corporation only as a legal entity.3  Unlike general 
partnership and civil partnership, limited partnership (hereafter “CV”) is not specifically/
exclusively regulated under the Commercial Code; its provisions are contained in Articles 19, 
20, 21 and 32 of the Commercial Code. 

Pollution and/or environmental damage is often the consequence of business operations as well as 
the failure of the authorities and business owners in complying with or fulfilling their obligations 
with respect to environmental protection.4 Given the fact that pollution and/or environmental 
damage increases along with industrial activity or the like, there is a need for legal protection 
towards the environment.5

Under criminal law, the main criteria or requirements for criminal liability are the existence of 
fault and the perpetrator’s liability. Criminal liability of a business entity in environmental cases 
is governed under Article 116 Law on Environmental Protection and Management (hereafter 
“UUPPLH”) which reads:6

1) Where environmental crime is being committed by, for and on behalf of a business entity, 
the criminal charge and penalty shall be imposed on:
a. The said business entity; and/or
b. The person ordering the crime or the person acting as the leader in the criminal offense.

2) Where the environmental crime as referred to in paragraph (1) is committed by a person 
acting on the basis of working or other relations within the working scope of the business 
entity, the penalty shall be imposed on the ordering person or leader in the said crime 
regardless of whether the crime is committed individually or collectively.

1 Alvi Syahrin, Ketentuan Pidana dalam UU No. 32 tahun 2009 tentang Perlindungan dan Pengelolaan 
Lingkungan Hidup, (Jakarta : PT. SOFMEDIA, 2011), p. 57.

2 See 2012 Draft Penal Code Book 1.
3 Muladi, Pertanggungjawaban Pidana Korporasi, (Jakarta: Kencana Prenadamedia Group, 2010), pp. 32-33.
4 Baoed Wahono, Penegakan Hukum Lingkungan Melalui Ketentuan-ketentuan Hukum Pidana, (Jakarta: 

Mahkamah Agung RI, 1996), p. 42.
5 Alvi Syahrin, Op.,Cit., p. 62.
6 Article 116 Law No. 32 of 2009 on Environmental Protection and Management
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The provision of Article 116 UUPPLH encompasses businesses with both legal entity and non-
legal entity statuses. Although governing the exclusion of punishment, the prevailing Penal Code 
does not provide a clear understanding of the meaning of such exclusion. Historically, with regard 
to the grounds for exclusion, the Explanatory Memorandum (hereafter “MvT” or Memorie van 
Toelichting) has stipulated the so-called “grounds for exclusion of criminal liability or reasons 
for exclusion of punishment”. This is based on two grounds, namely:7

1. The ground for exclusion of criminal liability lies within the person, and 
2. The ground for exclusion of criminal liability lies outside the person.

In conducting its business activities, what is CV’s criminal liability in environmental protection 
and management, and in the event of environmental crime, can the partners in CV invoke the 
exclusion of criminal liability in environmental protection and management?

The issues to be discussed include: 1) Limited Partnership’s criminal liability in the field of 
environment; 2) The ground to exclude Limited Partnership’s liability in environmental 
protection and management.

I. LIMITED PARTNERSHIP OR CV AS A BUSINESS ENTITY
Basically, a large number of states recognize three forms of business entities, namely sole 
proprietorship or sole trader, partnership and company or corporation.8 The development of 
corporate structure in partnership gives birth to a special type of partnership called CV or 
Limited Partnership.9

There are three recognized types of CV, namely10:
a. Close CV (diam-diam), which does not explicitly declare itself to third parties as a CV. 

When dealing with outsiders, this partnership still claims to be General Partnership 
although it has become CV as one or several of its partners have become silent partner(s).

b. Open CV (terang-terangan), which openly declares itself to third parties as a CV. This 
is evident from its publication actions in the form of a signboard which reads “CV” (eg. 
CV Sejahterah). Such action can also assume the form of letterhead indicating the name 
of the CV when dealing with third parties.

c. CV by shares (dalam saham), which is an open CV with a set of shares as its capital. 
Completely unregulated in the Commercial Code, this last type of CV only emerges in 
practice among business owners or in the business world. CV by shares is, in essence, 
akin to open CV; the difference only lies in the capital formation which is comprised of 
shares. The capital formation of CV by shares is envisaged under Article 1337 paragraph 
(1), 1338 paragraph (1) of the Civil Code jo. Article 1 of the Commercial Code. As such, 
this last type of CV is also a type of Open CV (the usual CV).

CV is governed under three articles, namely Articles 19, 20 and 21 of the Commercial Code. 
Article 19 of the Commercial Code categorizes Limited Partnership as another form of 
General Partnership but is more advanced and comprised of a number of people providing 
capital or silent partners. As Limited Partnership or CV is a special form of General 

7 Hamdan, Alasan Penghapus Pidana, (Bandung: Refika Aditama, 2012),pp.27-28.
8 Robert W. Emerson, Business Law, 4th Ed, (New York, USA: Barron’s Educational Series, Inc, 2004), p. 296, 

compare with J.M.M Maejier, A Modern European Company Law System Commentary on the 1976 Dutch 
Legislation, (Netherlands: Sitjthoff & Noordhof International Publisher BV, 1978), pp. 1-3.

9 Yetty Komalasari Dewi, Pemikiran Baru Tentang Commanditaire Venootschap (CV), (Jakarta: Badan Penerbit 
FHUI, 2011), p. 53. See also Salvo Randazzo, The Nature of Partnership in Roman Law, Australian Jourbal of 
Legal History, 2005 Vol.9, p.127.

10 H.M.N Purwosutjipto, Pengertian Hukum Dagang Indonesia (Bentuk-bentuk Perusahaan), 2nd edition 
(Jakarta: Djambatan, 1991), p.75.
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Partnership, its establishment shall pay regard to Article 22 of the Commercial Code11 while 
its registration shall refer to the provision of Article 23 of the Commercial Code.12 In other 
words, the establishment of CV, which is a special form of General Partnership, shall follow 
the latter’s procedures of establishment. Article 22 of the Commercial Code sets forth 
that General Partnership must be established by means of an authentic deed, however, the 
following line no longer requires an authentic deed.13 In conclusion, General Partnership 
may be freely established either orally or by deed. The reason behind the need for such 
authentic deed is to prove the position of its members in the event that their position is 
denied or repudiated by a third party. This is due to the fact that a notarized authentic deed 
contains the Statute (hereafter “AD”) of the General Partnership. That General Partnership 
does not have to be established by means of an authentic deed means such Partnership can 
exist irrespective of an authentic deed, which is fully accounted for from/by its members.14

Pursuant to Article 13 Law No. 3 of 1982 on Compulsory Company Registration, companies 
must be  registered. Article 13 paragraph (1) of the law stipulates that:15

1) Where the company takes the form of Limited Partnership, matters that must be 
registered are:
a. Date of establishment and the term of partnership;
b. 1. Partnership’s name and/or company’s name; 

2.  Company’s trademark;
c. 1.  Main activities and other business activities of the partnership;

2.  Business permits owned;
d. 1.  Partnership’s domicile address and/or company’s address;

2.  Addresses of each of the partnership’s branch office, subsidiary office, agent 
and representative;

e. Number of partners specifying the number of active partners and passive partners;
f. With regard to each of the active and passive partners;

1.  Full name and aliases;
2.  Former name if different from letter (f) point (1);
3.  Number and date of Personal Identification;
4.  Permanent residential address;
5.  Address and country of domicile if not residing within the territory of the 

Republic of Indonesia;
6.  Place and date of birth;
7.  Country of birth if born outside the territory of the Republic of Indonesia;
8.  Nationality at the time of registration;
9.  Former nationality if different from letter (f) point (8);

g. Other business activities of each of the active and passive partners;
h. Amount of capital and/or value of goods paid up by each of the active and passive 

partners;

11 Article 22 of the Commercial Code reads: “Every general partnership must be established by means of an 
authentic deed, however the non-existence of such deed shall not be declared to bring damage to third parties.”

12 Article 23 of the Commercial Code reads: “General partnership shall register such deed in the registry provided 
for such purpose at the District Cort within the legal domicile of the partnership concerned.”

13 Pursuant to Article 1868 of the Civil Code, an Authentic Deed is one which has been drawn up in a legal format 
by or before public officials (usually notaries) who are authorized to do so at the location where it takes place. 
Furthermore, Article 1870 of the Civil Code states that an authentic deed shall provide conclusive evidence 
regarding the contents stipulated therein for the parties, their heirs or parties having rights therein.

14 Kurniawan, Hukum Perusahaan Karakteristik Badan Usaha Berbadan Hukum dan tidak Berbadan Hukum di 
Indonesia, (Yogyakarta: Genta Publishing, 2014), p.48.

15 Law No. 3 of 1982 on Compulsory Company Registration. 
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i. 1.  Commencement date of the partnership’s activities;
2.  Entry date of new active and passive partners after the establishment of the 

partnership;
3.  Date of submission of application for registration;

j. Signature of each active partner who is authorized to sign for the purpose of the 
partnership;

2) Where the company takes the form of Limited Partnership by shares, in addition to 
those envisaged in paragraph (1), matters that must be registered are:
a. Amount of partnership’s capital;
b. Number of shares and value of each share;
c. Amount of subscribed capital;
d. Amount of paid-up capital;

3) At the time of registration, the official copy of deed of establishment legalized by the 
competent authority shall be furnished.

In regard of Civil Partnership or General Partnership including Limited Partnership without 
the form of legal entity, it can be concluded that any engagement undertaken by the partners 
is only binding for the partners concerned or other partners only if these other partners have 
authorized so.16 This is due to the fact that for Civil Partnership or General Partnership 
including Limited Partnership that assumes the form of legal entity, it is the partnership, 
not the partners concerned, that is engaged with third parties.17 As such, the aforementioned 
indicates that CV is a special form of partnership in the Netherlands, in accordance with the 
prevailing Commercial Code, as well as in Indonesia, in accordance with the Commercial 
Code, without any status as a legal entity.

II. DUTIES AND RESPONSIBILITIES OF LIMITED PARTNERSHIP AS A 
BUSINESS ENTITY IN THE PROTECTION AND MANAGEMENT OF THE 
ENVIRONMENT
Article 67 of UUPPLH and Article 68 of UUPPLH have contemplated the obligations in 
protecting and preserving environment. Article 67 stipulates that “every person shall have 
the obligation to preserve environmental functions as well as to control environmental 
pollution and/or damage.”18 Under Article 1 paragraph 32 of UUPPLH, the definition of 
“every person” encompasses individual or business entity whether in the form of legal or 
non-legal entity.19

The inability or failure to fulfil such obligations without any reason that is, objectively 
speaking, legally acceptable may invoke the civil and criminal liability of legal subjects 
who are unable or fail to fulfil the said obligations.20 In other words, breach of obligations 
in environmental management, including those committed by business entity in the form of 
CV, will invoke the liability of the said business entity in the form of CV in the protection 
and management of the environment.

16 HMN. Purwosutjipto. Op., Cit., 1991, pp. 34-35.
17 Ibid., pp. 36-37.
18 See Article 67 Law No. 32 of 2009 on Environmental Protection and Management.
19 See Article 1 paragrah 32 Law No. 32 of 2009 on Environmental Protection and Management
20 Ibid.
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Corporate criminal liability is classified into at least several forms, namely:21

1. Corporate executives as the perpetrators and the executives take responsibility22,
2. Corporation as the perpetrator and the executives take responsibility23,
3. Corporation as the perpetrator and the corporation takes responsibility24,
4. Corporation and executives as the perpetrators and the corporation and executives take 

responsibility.

Taking into account the Principle that Business Should Support A Precautionary Approach 
to Inveromental Challenges, there are close links between how a corporation or company or 
business entity shall act carefully in all of its activities so as not to cause pollution or damage 
to the environment.25

Principle 15 of 1992 Rio Declaration introduces precautionary principle. The Declaration 
stipulates that:

“where there are threats of serious or irreversible damage, lack of full scientifis 
certainty shall not be used as a reason for postponing cost- effective measures to prevent 
enviromental degradation.”26

The criminal liability of a business entity in environmental case is regulated under Article 
116 of UUPLH. Pursuant to Article 116 paragraph (1) of UUPLH, the criminal liability of 
business entity may be imposed on the business entity or person giving the order to commit 
the crime or person in charge of leading the action in the said crime. Further, Article 116 
paragraph (2) of UUPLH stipulates that: “Where the environmental crime as referred to in 
paragraph (1) is committed by a person acting on the basis of working or other relations 
within the working scope of the business entity, the penalty shall be imposed on the ordering 
party or leader in the said crime without having regard to whether the crime is committed 
individually or collectively.”27

Pursuant to the Penal Code, since a corporation cannot by itself commit a crime and does 
not possess a guilty mind, and the one committing such crime is the executive of or partner 

21 Muladi and Dwidja Priyatno, Pertanggungjawaban Pidana Korporasi, (Jakarta: Kencana, 2010), p. 83. 
Compare with B. Mardjono Reksodiputro, Pertanggungjawaban Pidana Korporasi dalam Tindak Pidana 
Korporasi, (Semarang: FH-UNDIP, 1989), p. 9. 

22 Where the executive of the corporation is the perpetrator and the executive takes responsibility, imposed on the 
executive are certain obligations. The said obligations are actually the corporation’s obligations. The executive 
who fails to fulfill such obligations is subject to criminal liability. As such, within this system lies a ground 
for criminal exclusion. The rationale is that the corporation itself could not be held accountable for a crime; 
it is always the executive who commits the crime and therefore the executive is the one who should be held 
criminally liable and is subject to penalties. Alvi Syahrin, Loc., Cit., p. 63.

23 Where the corporation is the perpetrator and the executive takes responsibility, seen as the corporation’s own 
conduct is the conduct of the corporation’s agents based on the authority granted by its articles of association. 
The crime committed by such corporation is the crime committed by a certain person as the executive of the 
said business entity. The nature of the action that renders it a crime is onpersoonlijk. The person in charge of 
the corporation is criminally liable regardless of whether he/she is cognizant of the commission of the offense. 
Alvi Syahrin, Ibid.

24 Where the corporation is the perpetrator and the one to take responsibility, the motivation is by taking into 
account the development of the corporation itself. The determination of the executive as the one who shall 
be held criminally liable turns out to be insufficient since the business entity receives profit and the public 
suffers from the loss arising from the prohibited action. See also Hermein Hadiati Kceswadji, Hukum Pidana 
Lingkungan, (Bandung: Citra Aditya Bakti, 1993), p. 77.

25 Kristian, Hukum Pidana Korporasi: Kebijakan Integral (Integral Policy) Pertanggungjawaban Pidana 
Koporasi di Indonesia, (Bandung: CV Nuansa Aulia, 2014), p.204.

26 https://www.unglobalcompact.org/AboutTheGC/TheTenPrinciples/principle7.html accessed on 3 April 
2015.

27 Ibid., p. 64.
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in the corporation who, when undertaking an action, is guided by certain mental condition 
whether in the form of omission or commission, the partner in the CV shall be the one to 
take responsibility notwithstanding the fact that the action is committed for and on behalf 
of the CV.28

Criminal liability can only be imposed upon corporation if the crime is committed by people 
who are the directing mind of the said corporation. As also stated by Richard Card; “the acts 
and state of mind of the person are the acts and state of mind of the corporation”.29

As comparison in the United States, regulation of business entities non legal entity governed 
in American Capital Penal Code in Section 2:07.

Section 2:07 (3)
An unincorporated association may be convicted of the commission of an offense  The
a) if:offense is deffined by a statue other than the Code that Expressly Provides for 

the liability if such an association and the conduct is performed by an agent of the 
association within the scope of this office or employment, except that is the law defining 
the offense designates the agents for Whose conduct of the association is accountable or 
the circumstances under the which it is accountable, such provisions shall apply ; or;

b) The offense Consist of an ommission to discharge a the specific duty of affirmative 
performance imposed on associations by law.

Section 2:07 (5)
In any prosecution of a corporation or an unincorporated association for the commission 
of an offense included within the terms of sub-section (1) (a) or sub-section (3) (a) of this 
section, other than an offense for the which absolute liability has imposed, it shall be a 
defense if th defendant Proves by a preponderance of evidence that the high managerial 
agent having supervisory responsibility over the subject matter of the offense employed due 
diligence to Prevent its commission. This paragraph shall not apply if it is plainly incosistent 
with the legislative purpose in defining the particular offense.

III. GROUNDS FOR EXCLUSION OF LIMITED PARTNERSHIP’S CRIMINAL 
LIABILITY IN ENVIRONMENTAL PROTECTION AND MANAGEMENT 
Criminal law recognizes several reasons which may be used as a ground for judges not to 
impose penalty/sentence to the accused or defendant brought before the court for allegedly 
having committed a crime. Such reasons are called grounds for criminal exclusion.30

According to Utrecht, grounds for criminal exclusion (strafuitsluitingsgronden) are divided 
into 2 (two), namely justifications (rechtvaardigingsgronden) and excuses in wide context 
(schulduitsluitingsgronden) which only relieve the responsibility (toerekenbaarheid) of 
the perpetrator over a crime. Rechtvaardigingsgronden is generally accepted to exclude a 
crime notwithstanding the fact that such action is actually prohibited by the law whereas 
in schulduitsluitingsgronden, while the action constitutes a criminal action, the perpetrator 

28 Sutan Remy Sjahdeni, Pertanggungjawaban Pidana Korporasi,(Jakarta: PT Grafiti Pers, 2007), p.86.
29 Muladi and Diah Sulistyani, Pertanggungjawaban Pidana Korporasi (Corporate Criminal Responsibility), 

(Bandung: Alumni, 2013), p.21. 
30 Hamdan, Loc., Cit., p. 27. Compare with Arnhem E.Ph.R Sitorus, Alasan-alasan Penghapus Kesalahan Khusus, 

Bahan Penataran Hukum Pidana Angkatan II Kerjasama Hukum Indonesia- Belanda., (Bandar Lampung: FH 
Unila, 1988), p.1.
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could not be held liable (toegerekend).31

Under the grounds for justifications and excuses, even if the action has fulfilled the elements 
of a criminal action as stipulated by the law, the perpetrator can no longer be held criminally 
liable. These justifications and excuses serve as a defense for the perpetrator against criminal 
indictment brought against him/her for the crime. As such, it serves as a protection for the 
perpetrator against threat of punishment.32

Grounds for excluding criminal responsibility may be divided into three:33

1. Corresponding to the provisions of the law.
2. Corresponding to the spiritual or physical reason regarding the non-liability of an action 

against the perpetrator.
3. Whether such ground serves as a justification of the indicted action (justification) or an 

excuse to the perpetrator’s fault (excuse).

Doctrines of criminal law set forth 7 (seven) grounds to exclude a perpetrator’s 
criminal responsibility, which are divided into 2 (two), namely: First, excuses 
(schulduitsluitingsgronden), which are subjective in nature and are inherent within the 
perpetrator, particularly in connection to his/her mental attitude prior or at the time of 
commission; and Second, justifications (rechtvaardingingsgronden), which are objective in 
nature and are inherent in the action or other reasons outside the mentality of the perpetrator.34

Furthermore, there are several elements to determine the existence of one’s fault, inter alia:
1. The ability of the perpetrator to be held liable;
2. The mental relation between the perpetrator and his/her action whether in the form of 

commission (dolus) or omission (culpa) which is referred to as a form of guilt; and
3. There are neither justifications nor excuses for the crime.35

Grounds for criminal exclusion under the Criminal Code are divided into:36

1. General grounds for criminal exclusion (algemenen strafuitsluingsgroden).
 Algemene Strafuitsluingsgroden applies for each criminal offense stipulated in Articles 

44 and 48-51 of the Criminal Code.
2. Special grounds for criminal exclusion (bijzondere strafuitsluingsgroden).

Bijzondere Strafuitsluingsgroden only applies for specific criminal offense as stipulated 
in Articles 166, 221 paragraph (2), 310 paragraph (3), and 367 paragraph (1) of the 
Criminal Code and other laws and local regulations. The distinctive feature of Bijzondere 
Strafuitsluingsgroden is that it excludes the imposition of criminal sentence not on the ground 
of non-existence of wederrechtelijkheid or schuld (fault in wide context) but rather owing 
to bijzondere strafuitsluingsgroden which means that where the public does not benefit from 
a criminal prosecution, the criminal lawmakers consider it better and wiser not to bring 
criminal prosecution before the judges.

The existence of criminal exclusion in criminal law allows the director or the partner in a 
CV not to be held criminally liable in the event of environmental crime provided that they 
have performed their duties and responsibilities in good faith and with full responsibility.37 

31 Utrecht, Hukum Pidana I, (Jakarta: Penerbit Universitas, 1960), pp.346-347.
32 Hamdan, Op., Cit.., p. 31. 
33 J.M. van Bemmelen, Hukum Pidana I, (Bandung: Binacipta: 1987), p.175. 
34 Ibid.
35 Sudarto, Hukum Pidana I, (Semarang: Yayasan Sudarto, 1990), p. 91.
36 Alvi Syahrin, Alasan Penghapusan Pidana, http://alviprofdr.blogspot.com/2010/11/alasan-

penghapusan-pidana.html, accessed on 20 April 2015.
37 The management of Company conducted by the Board of Directors or Partners in CV is insufficient if conducted 

only for the interest of the Company in accordance with the objective and purpose contemplated in the Articles 
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By analogizing CV with Limited Liability Company – since both have similar form and 
activities – in the event that the managing partner in a CV applies business judgment rule 
principle which is implicitly enshrined in Article 97 paragraph (5) of the Law on Limited 
Liability Company (hereafter “UUPT”), there will be more enhanced protection towards the 
managing partner in a CV. As such, partners in a CV shall not be held liable where a crime 
is committed, including in the case of environmental protection and management.

IV. Conclusion and Recommendation
1. Conclusion

Based on the research description of Criminal Liability of Business Entity in the Form 
of Limited Partnership in Environmental Protection and Management, the Author 
concludes as follows:
a. CV may be held criminally liable irrespective of the existence of fault (strict 

liability). Pursuant to Article 116 paragraph (2) of UUPLH, business owner may 
be held accountable for his/her action including the action of other parties which 
is still within the scope of his/her business activities or which arises out of his/her 
activities that may bring damage to others (Vicarious Liability). Considering that 
there are 2 (two) partners in CV, in the event of environmental crime, the party 
responsible for the crime shall be the managing partner unless the passive partner is 
also involved in the management of the CV, in which case the passive partner may 
also be held accountable.

b. With the provision on criminal exclusion under criminal law, in the event of 
corporate crime, the grounds for exclusion of criminal responsibility serve as 
a defense for the perpetrator against the criminal charge so as to exclude the 
perpetrator from the threat of penalty. Where the director or the managing partner 
in a CV has performed their obligations and responsibilities in good faith and 
with due diligence, but an environmental crime still occurs, they may not be held 
criminally liable. By analogizing CV with PT for their similar form and activities, 
where the managing partner in a CV applies business judgment rule principle which 

of Association alone, rather it shall also be conducted in “good faith” (goeder trouw) and with due diligence. 
The term good faith in the context of management of company by the Board of Directors or Partners in CV, in 
practice and legal doctrine, covers a wide scope, inter alia: 
1. Shall be trustworthy; in managing the company, the Board of Directors or Partners in CV shall be 

“trustworthy” meaning that they must be bona fide and honest at all times. 
2. Shall manage under the duty to act for a proper purpose; shall conduct their management power or function 

and authority for a “proper purpose”. 
3. Shall abide by the laws and regulations (statutory duty); obey the law generally including the rules and 

regulations and the Company’s Article of Association particularly. Abiding by the laws and regulations in 
managing the Company shall be conducted in good faith, which means that each member of the Board of 
Directors or Partners in CV, when conducting management, shall act in accordance with the prevailing laws 
and regulations (statutory duty). 

4. Shall be loyal to the Company (loyalty duty); loyalty duty has the same meaning as good faith duty. 
5. Shall avoid conflict of interest; members of the Board of Directors or Partners in CV shall avoid “conflict of 

interest” in managing the Company, any conflict of interest will be categorized as bad faith as such action is 
considered a breach of their fiduciary duty and breach of the obligation to abide by the laws and regulations. 

6. And the obligation to conduct management with due diligence is as follows: 
7. Shall exercise due care and caution in conducting the management (duty care or prudential duty); members 

of the Board of Directors or Partners in CV shall not act carelessly and negligently. The standard of care 
applied generally in practice is the kind of care generally exercised by ordinary prudent person in similar 
position and condition. 

8. Shall demonstrate diligence and skillfulness in conducting the management; the skill and expertise required 
must be demonstrated in line with their knowledge and experience. 
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is implicitly enshrined in Article 97 paragraph (5) of UUPT, there will be more 
enhanced protection towards the managing partner in the CV. As such, partners in 
CV should not be held criminally liable in the event of an environmental crime, 
including in the case of environmental protection and management. Therefore, 
should an environmental crime be committed by a CV in conducting its business 
activities but the partners have performed duty of care in good faith and with due 
diligence and make decision based on business judgment risk principle, according 
to the teaching of negative breach of material law, elements outside the provisions 
of law may serve as a ground to exclude CV’s liability in the protection and 
management of the environment.
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BREAKTHROUGH REGULATION OF PROPOSED AMOUNT 
RELATED TO DETERMINE THE ASPIRATIONS OF THE BOARD 
OF REPRESENTATIVES IN THE REGIONAL DEVELOPMENT 
PLANNING
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ABSTRACT

The magnitude of the proposal submitted by the Legislative aspiration is often a political game 
that regional development plan that has been done by the Executive. Breakthrough made by 
the Government through the City Tegal Tegal District Regulation No. 4 of 2016 on Regional 
Development Planning and Budgeting can be a good example for other local governments 
in Indonesia. A clear political agreement is poured into the regulation can be prepared local 
development plans have become more clear and accountable. Realizing the embodiment of a 
strong legal and political support from both the Executive and the Legislature is required.

Keywords: Local Regulation, Legal Policy.

A. INTRODUCTION
A society that is more prosperous, is one of the political jargon that is often heard at a 
party in the elections. Realize a better life is the hope of most people towards development. 
Development in the simple understanding is a process to be better in every aspect from 
time to time. Construction also began a series of a cycle. The series was started in the cycle 
of planning, budgeting, implementation, monitoring and evaluation. National development 
according to Article 1 paragraph 2 of Law - Law Number 25 Year 2004 on National 
Development Planning System (SPPN) is the efforts undertaken by all components of the 
nation in order to achieve the purpose of the state. Therefore development involves various 
elements of the community, both private, government, and society itself. All societies have 
their role - each in development. Therefore, it is a fairness if each stage of development 
continues to involve all the elements that exist in the community, especially since at the 
planning stage of development. The encouragement that all elements may be involved in 
development planning looks at the definition of the Development Planning Meeting which 
is the main container of convergence stakeholders in order to convey their development 
aspirations.

Stakeholders in this case one of them is covering the elements of the Provincial DPRD and 
district / city in addition to the military, police, prosecutors, academics, NGOs / CBOs, 
community leaders, provincial and district / town / village, businessmen / investors, the 
central government, provincial government, district / city, village administration, and urban 
as well as the representation of women and vulnerable groups of society marginalized. 
In planning the development, parliament as a legislative element is a partner of the local 
government as the Executive. The legislature can propose aspiration is to be accommodated 
into development planning documents prepared. Therefore, the success of development 
planning is inseparable from the role of the Legislature. The relationship between the 
Legislature and the Executive in regional development can simply be described as follows:
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Figure 1.

Legislative and Executive Relations in Regional Development Planning

The success of development which is based on development planning, sometimes in spite 
of the various problems. One is a trap formality in the process of development planning. 
Development planning with the participatory approach and the political negotiations that 
occurred was not to produce a more precise development plan with the needs of society but 
simply socializing and delivery of public information38.

Development planning process formalistic, eventually more widely used by members of the 
Legislature to submit a proposal in the form of basic aspirations - basic thoughts Provincial 
Legislative Council (DPRD). Submission of principal - the principal Parliament mind 
usually is the aspiration generated through the recess of Parliament. This condition is what 
is often a thorn in development planning.

Proposed aspirations of members of the Legislature is often a political bargaining tool in 
development planning process. Tug in the granting of planning approval process development 
often means the swap with the approval of the development plan prepared and accountability 
impact on product development planning.

The magnitude of the aspirations of member Legislative proposals is sometimes or often not 
precise development needs that have been predicted by the Executive need to be restricted. 
Given this will have an impact on the sustainability of the development has been done in 
the previous period. In order to limit this phenomenon often end the Executive as a partner 
of the Legislature provides the percentage of agreement aspirations acceptable proposals 
orally. But in fact this verbal agreement can not minimize the differences in attitudes that 
occur because each - each member of the Legislature did not feel bound and on one side of 
the Executive felt pressured so a conflict of interest.

Various attempts were made to anticipate these conditions, some areas of innovation that 
the amount ultimately drives its legislative proposals aspiration that can be accepted into 
an agreement set forth in a legal product in the form of Regional Regulation (Perda). 
The regulation is expected to be a fresh wind pushed it generates an accountable local 
development planning. One regulation issued in the form of a political agreement that bound 
in the form of regulation is Tegal District Regulation No. 4 of 2016 on Regional Development 

38  According to  FITRA in http://seknasfitra.org/korupsi-sudah-terjadi-sejak-perencanaan-anggaran/
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Planning and Budgeting. These regulations as contained in the basic weighing prepared to 
ensure consistency between planning and budgeting, and the effectiveness and efficiency 
of achievement of the priorities and goals for national and regional development programs 
and activities set out in the Government Work Plan (RKPD) as the basis for the preparation 
of Public Policy Budget (KUA ) and Priorities and Budget Ceiling While (PPAS) to prepare 
the draft Budget and Expenditure (budgets). Beside that lawmaking is also based on the 
premise that the preparation of the planning and budgeting of local development should be 
able to realize the sustainability of the documents RKPD and budget information, as well as 
to harmonize the various affairs that become the regional authority systematically arranged, 
directed, integrated, comprehensive and responsive to changes so referable applicative.

Local Regulation gets a good response from the Legislature or Esekutif. But still a question 
mark, whether the setting is a legal? Given such an arrangement must actually be formed in 
the process of political approach and not a mandatory rationing. Based on the above, this 
research is organized to find the legality of a planning process relating to the determination of 
a number of its legislative proposals aspirations is accommodated in a form of legal product.

B. ISSUES
Based on the description above issues to be raised in this study are as follows:
1.  What is the significance of the determination of the amount of the value of its legislative 

proposals on the aspirations of the planning process in a legal product?
2.  How is the legality of the determination of the amount of the value of its legislative 

proposals on the aspirations of the planning process in a legal product?

C. DISCUSSION
1. Legislative and Executive in Development.

Democracy in a nation requires the presence of power-sharing. According to Moh.
Mahfud MD Separation of powers is intended to avoid a concentration of power at one 
point. The division of power is divided into two (2) types, namely:
a. dispersal of power horizontally
 On dispersal occurs horizontally dispersal of power to institutions - institutions that 

position parallel to each - each accompanied by function and checks and balances. 
Dispersal of power is divided into legislative (making laws - laws), executive 
(implementing legislation - laws) and judiciary (enforcing laws - laws through the 
courts).

b. dispersal of power vertically
 While in the dispersal of power vertically will give birth to form the unitary state 

and a federal state39.

Indonesia as a country that adheres Horizontal division of power, the Legislature and the 
Executive has a very significant role in development. The significant role due to the rights 
and obligations owned by each - each institution. Legislative obligations according to 
Muhadam Labolo among others, are together - together compose the Executive Budget 
and to the aspirations and advance the level of people’s lives40. While the Executive is 

39 Mahfud MD, Moh. M, Pembangun Politik Hukum, Menegakkan Konstitusi. PT. RajaGrafindo Perkasa. 
Jakarta.2012. Hal. 215

40 Muhadam Labolo, Memahami Ilmu Pemerintahan Suatu Kajian, Teori, Konsep dan Pengembangannya. PT. 
RajaGrafindo Persada. Jakarta: 2007, hlm.38
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as implementing laws - laws. Therefore, according to Solly Lubis aspects of morality 
becomes the dominant factor in the demands of government net net. Aspects of morality 
will determine whether effective and intensive use of resources in the area that includes 
the Human Resources (HR), Natural Resources (SDA) and funds held areas41. Therefore 
indirectly development both indirectly starting from berkualitasnya implementation of 
the rights and obligations of each - each institution.

2. Significance of Determination of Magnitude Proposed Proposed Value Apirasi 
Legislative Process Development Planning in Regional Legal Products.

The form of quality development can not be separated from each stage of the development 
cycle. The stages have started the process of development planning. Development 
planning is needed for 3 (three) factors, among others, due namely:
a.  The existence of market failure (market failure);
b.  Uncertainty (uncertainty) of future results;
c.  Provide clear guidelines for development42.

Based on the factors - these factors, the successful development planning is also 
well regarded and expected to be a signal of success of development. The success of 
development through development planning is determined by how successfully the 
development planning able to address community development needs from different 
parts of the community. Development planning capabilities to be able to answer the 
needs of the community must also be followed by various principles, among others, 
is accountability. Planning is required to be run in accordance with the process in 
accordance with laws - laws that apply.

Therefore, the arrangement and repairs need to be done since the development planning 
process. The reordering is done gradually and at every stage of the development planning 
process. One is through compliance with regulations surrounding the development 
planning.

Regulation in the development plan include the Law - Law Number 25 of 2004 on 
the System of Regional Planning, Law - Law Number 23 Year 2014 on Regional 
Government, Government Regulation No. 8 of 2008 on Processes and Procedures for 
formulation, implementation and evaluation of the Regional Development Planning 
, Minister Regulation No. 54 Year 2010 on Implementing Regulation Government 
Regulation No. 8 of 2008 Stages and Procedures for formulation, implementation and 
evaluation of the Regional Development Planning which is still valid because it still 
has not been rising Regulation governing the appropriate mandate - No. 23 2014 on 
Regional Government.

Associated with the structuring process of each stage of the preparation of planning 
documents closely with the provisions of Article 27 of the Law - Law Number 25 Year 
2004 on National Development Planning System, which provides that every stage of 
the preparation of planning documents from the Long Term Development Plan Area 
(RPJPD) to the Government Work Plan (RKPD) and the implementation of the Regional 
Development Planning Meeting (Musrenbang) are further regional regulation. This 
becomes an opportunity for local governments to create a legal framework in regional 
development by not only holds mutatis mutandis nature but also the political agreement 

41 M. Solly Lubis, Politik Hukum dan Kebijakan Pupblik (Legal Policy and Public Policy), CV. Mandar Maju, 
Bandung, 2014, hal. 123.

42 Mudrajad Kuncoro, Perencanaan Daerah Bagaimana Membangun Ekonomi Lokal, Kota dan Kawasan, 
Penerbit Salemba Empat, Jakarta, 2012, hlm.7.
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as a rule in order to realize development planning accountable.

Planning documents closely related to the allocation of program / activities that include 
both demonstration sites, the volume of activity until the magnitude of the value of 
the programs / activities that will be projected in the form of indicative ceilings. This 
indicative ceiling is what is often a critical point of development planning. As is known 
the development planning document will be a reference in the preparation of the 
Regional Budget (APBD). So that the determination of the amount of the indicative 
ceiling should have described the needs of the actual construction. As is known to the 
Executive closest partners in development is the Legislature. Indicative Ceiling in 
the determination of one of them is to consider input Indicative Ceiling Programs / 
Activities derived from the subject - the subject matter of Parliament.

Legislative and Executive Relations are sometimes tinged political pull is strong 
enough. Conflicts of interest are sometimes unavoidable. Not a few regency / city with 
the obstacles in determining the amount of the impact on the Indicative Ceiling delay 
the determination of the Regional Budget (APBD). The move was taken with the main 
purpose of which is to avoid conflicts of interest. Conflicts of interest according to 
Article 1 point 14 of Law - Law Number 30 Year 2014 on Government Administration 
is the state Government officials who have a vested interest to benefit themselves and / 
or others in the use of authority so as to affect the neutrality and the quality of decisions 
and / or actions made and / or does. Conflicts of interest would greatly impair the quality 
of the development plan prepared. Mainly due to the conflict of interest that political 
sentiments are present in the relationship between the Legislature and the Executive. 
This is in line with the Solly Lubis who mentions several factors that influence policy-
making or policy formulation. Factors - these factors include the presence of the effect 
of pressure from the outside (external), the influence of the old policy (Conservative), 
the influence of nature - personal nature, the influence of the old groups and the influence 
of circumstances or systems of the past43. Therefore some dearah Government seeks 
to make a breakthrough - a breakthrough that can be justified in the eyes of the law. 
One is the Regional Regulation (Perda) Tegal District No. 4 of 2016 on Procedures for 
Regional Development Planning and Budgeting.

Tegal Regional Regulation No. 4 of 2016 related to the determination of the amount of 
the indicative ceiling as follows:
1. Determination of the amount of the indicative ceiling on education by considering 

the:
a. RPJMD policy direction in the plan;
b. Capping program contained in RPJMD;
c. Forecast forward which has been approved in the previous year;
d. The results of the evaluation of target achievement RPJMD up to the current 

year;
e. Resources available;
f. The actual condition of the area.

2. Indicative Ceiling programs / activities are derived from the basic - basic thoughts 
Parliament is determined based on the consideration of local financial ability to set 
as follows:
a. Realization PAD up to Rp. 200,000,000,000.00 determined Rp. 

80,000,000,000.00;
b. Realization of PAD is greater than Rp. 200,000,000,000.00 up to Rp. 

300,000,000,000.00 determined Rp. 100,000,000,000.00;

43 M. Solly Lubis, op.cit, hal. 92.
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c. PAD realization of more than Rp. 300,000,000,000.00 determined Rp. 
120,000,000,000.00.

3. Realization of the PAD is the realization of n-2 perencanana net income JKN and 
properly. Highlights - Parliament’s point priority for activities under the authority 
of the District.

Determining the amount of the value of the proposal is of course being a new thing 
in the development plan. Given the magnitude of the value of the proposal is usually 
determined from the results of discussions between the Executive - Legislative upon 
political approach done on the development planning process. Therefore, setting the 
amount of the value proposition of the Legislative aspirations to be very important for 
the realization of quality development planning.

3. Legality of Proposed Value Determination of Magnitude Apirasi Proposed 
Legislative Process Development Planning in Regional Legal Products.

Pouring the agreement to local regulation can not be separated from political conditions 
existing laws related to Local Government. Legal politics according to Mahfud MD is 
a legal policy lines (policy) official about the new law and with the replacement of the 
old law, in order to achieve the objectives of the state. Hence the agreement that formed 
were poured it considered to support the achievement of development goals. Pouring 
such provision is also a form of political agreement between the Legislature and the 
Executive. As according to Moh. Mahfud MD that the law is a political product because 
it is a form of crystallization, formalization or legalization of the will - the political 
will of competing through political compromise or through domination by the largest 
political force. Therefore, the agreement will not be realized if there is a strong desire 
from both the Legislature and the Executive.

Legality often a big question. Given that what is set to the District Regulation is a 
novelty. The different steps in order to create legal certainty through planning certainty. 
Multiple District / City began to consider taking the same step with Tegal regency. 
Although the legality of the corner there are still some who doubted the legality of the 
provision.

In the legal aspect of development planning in Indonesia combine in sebuh system called 
the National Development Planning System (SPPN). SPPN According to Article 1 point 
3 Law - Law Number 25 Year 2004 on National Development Planning System is a 
unified procedure for development planning to produce a plan - a plan of development 
in the long term, medium term and yearly conducted by the organizers of the State and 
society at the central level and area.

National Development Planning System implemented in order:
a. supporting coordination among development actors;
b. ensure the creation of integration, synchronization, and synergy between regions, 

inter space, interim, governments across functions and between central and regional 
governments;

c. ensure relevance and consistency between planning, budgeting, implementation, 
and monitoring;

d. optimize community participation; and
e. ensure the achievement of the use of resources in an efficient, effective, equitable, 

and sustainable.

Development planning is closely related to the actions of government administration. 
Article 1 point 8 of Law - Law Number 30 Year 2014 on Government Administration 
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defines action is an act of Government Administration Government Officials or other 
state apparatus to perform and / or do not do anything concrete in the framework 
of governance. As the wording of Article 3 of Law - Law Number 30 Year 2014 on 
Government Administration one of the purposes of the Act - the Act is to create legal 
certainty. Legal certainty to the Agency and / or Government Officials, Public Citizen, 
and others associated with the Administration in an effort to improve the quality of 
governance. Executive action to set the indicative ceiling of the considerable input from 
the subject - the subject matter of Parliament need to obtain legal protection. This was 
as the sound of the provisions of Article 9 paragraph (1) Act - Act No. 30 of 2014 
on Government Administration that any decisions and / or actions required by the 
provisions of the legislation and the General Principles of Good Governance. It also 
strengthened Article 239 of Law - Law Number 23 Year 2014 on Regional Government, 
that the assembly or regional heads to submit the draft law outside the building program 
decision because one reason is for certain situations more ensure adanyan urgency on a 
draft law to jointly approved by the fittings of parliament who specialize in the field of 
establishment of legislation and the unit in charge of the law on Local Government So 
the action the Executive to pour agreement forecasts the amount Indicative Ceiling that 
can be submitted Legislature into development planning documents is justified because 
in accordance with the provisions of the law - existing invitations.

D. CONCLUSION
Law and politics are inseparable, as the law also has a significant role in the development. 
Based on the discussion can be concluded that the role of the Legislature and the Executive is 
very important in development, especially at the planning stage of development. Development 
success stems from good planning is prepared. Therefore, minimizing conflicts of interest 
in participatory approaches and very important political and legal role in reducing these 
conditions through a political agreement that is poured into local regulations.

As for the better improvement over time is required for monitoring and evaluation is 
continuous and sustainable. Through these efforts are expected to boost the realization of 
the development goals of quality that is built from quality local development planning.
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ABSTRACT

Development technology is felt beneficial to the community, especially the Notary. The concept 
of cyber Notary is a concept that uses the power of the technology used in the world of notaries 
that this concept makes it easy for the parties and the notary are also no longer hindered the 
dimension of space and time. On the basis of Article 15 paragraph (3) of Law No. 2 Year 
2014 concerning change to Law No. 30 of 2004 concerning Notary stating that the authority 
of transactions conducted electronically (cyber Notary),made the pledge deed and mortgage 
endowments aircraft. Therefore, the notary has the authority to make authentic act electronically. 
Law No. 11 of 2008 on Information and Electronic Transactions also supports the concept of 
cyber Notary  by recognizing electronic documents and / or prints as valid evidence. Notaries 
in making authentic act shall be made in the presence of the parties as the provisions of Article 
1868 of the Civil Code. The provision is as though require the creation of an authentic deed must 
be made before a notary public while Law No. 2 of 2014 provides an opportunity for the notary 
to make authentic act electronically or called by cyber Notary. 

From this background, the author raised the formulation of the problem as follows: how concept 
cyber Notary in Indonesia, how the impact of cyber Notary to good Notary public,as well as 
how the power proof in concept cyber Notary.This research is juridical normative referring to 
legislation and interviews as compliance data, specifications of this research is descriptive is 
describing a problem and analyze it based on primary data, secondary, and tertiary derived from 
the study of literature, then processed and analyzed qualitatively. 
Keywords: reviewing Birthday, Cyber Notary, Notary public Good.

A.  INTRODUCTION
1. Background

Legal Indonesia should refer to Pancasila as the dignity of a nation that aspires to justice 
for all the people of Indonesia. A nation that is based on Pancasila and the Constitution 
of the Republic of Indonesia in 1945, every law guaranteeing certainty, order and legal 
protection in order to realize justice, expediency and truth. Efforts to achieve social 
justice for all Indonesian people covering the fields of economic, social, cultural and 
defense and security, including the development in the field of politics, because the law 
was born out of the political process.1 The law has a close relationship with the political 

1  Moh. Mahfud MD, Political Law in Indonesia, Revised Edition, Mould-1, Jakarta: Rajawali Press, 2009, 
hlm.1.
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process and the legal system behind it. Therefore, as a political product, then in the 
manufacturing process of law must accommodate the will of the parties concerned. 

Efforts to achieve the rule of law, public order and the protection of law, required written 
evidence is authentic and can describe a particular event in order to know a situation 
or legal events organized by certain officials. In case this is meant as a public official 
state duty manager, who has the authority in making the evidence is authentic and the 
legal profession in service to the community is a notary. Notary is a public official 
specially appointed by the state to deal with the problems of making authentic act on 
all deeds, agreements, and determination required by a general rule or by the concerned 
desired to be stated in an authentic deed, ensure certainty the date, save deed his and 
provide grosse, copy, and quotation, all along the deed was by a general rule are not also 
assigned or excluded to the officer or others.2

Renewal of the law is basically used to organize about a keadan who felt less in accordance 
with the times and mengekomodir legal needs community. Pound Roscue famous for 
his teachings that law is a tool of social engineering,where the law is conceived as a tool 
to create a more effective law to regulate legal act performed by the community. Law 
No. 30 of 2004 concerning Notary jo Law No. 2 of 2014 on the Amendment of Act No. 
30 of 2004 concerning Notary today indicate that Law Notary is no longer appropriate 
to the development of law and the needs of the community, by it is therefore necessary 
renewal of national law, particularly the law on Notary. Renewal of the law notaries 
should be able to, develop order of life together that is more equitable in relation to 
the public service in the field of the legality of the law, ensuring the sustainability of 
the social system, national, and state of Indonesia.3 Renewal of the law in the field of 
notary must be able to answer the challenges of the changing times in the modern era, 
namely people who want to be easy to take legal actions fast, effective, efficient, and 
has a perfect power in evidence. 

Today we live in the era of modernization in which the development of science and 
technological progress is considered very fast and made technology into dependency 
and the basic needs of human life. The development of science and technology as well 
as eliminate boundaries, enables humans to perform various activities, it is characterized 
by technological advances both simple and complex to support the activities of national 
and state life. Technology has been widely used by people in Indonesia in various 
sectors, including government, banking, education, law enforcement, business and 
industry. Technological developments also felt a lot of benefits by the Notary, formerly 
Notary in a deed fully use a typewriter that takes a long time, but this time the Notary 
simply use the computer to make the deed even though there is a deed of certain fixed 
using a typewriter.

The globalization of information to make Indonesia as part of the world information 
society that must be responsive and rapid response to various growth dynamics in 
society. The era of globalization is characterized by a paradigm shift of human thought, 
which previously used conventional media and now turned into activity almost entirely 
conducted using electronic media including influencing the birth of forms of new legal 
acts using elekktronik. Use and utilization of information technology continuously, 
pushing the government to make a rule to facilitate legal acts and provide legal certainty 
to the activities that use electronics. Therefore dated March 25, 2008 passed Act No. 11 

2  Habib Adjie, Law Notary Indonesia, Bandung: Refika Aditama, 2008, p. 14.
3  Habib Ajdie, Indonesia Notary Law, Thematic Interpretation Of Law No.30 of 2004, On Notary, Bandung: 

Primary Refika 2011, p. 14.
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of 2008 on Information and Electronic Transactions. The emergence of UU ITE affect 
the deed performed by a Notary, the law No. 2 Year 2014 concerning Amendment to 
Law No. 30 of 2004 concerning Notary accommodate the formation of a Notary deed 
through electronic or so-called cyber Notary. 

2.  Problem Formulation

 Focused on the background of the scientific research article will discuss about:
a.  Bagaimankah concept of cyber Notary in Indonesia?
b.  What is the impact cyber Notary of the Notary publicgood?
c.  How the strength of evidence in the concept of cyberNotary?

3.  Methods

This study is juridical normative referring to legislation, data collection is done by the 
study of literature, and interviews as compliance data. The specification of this research 
is descriptive is describing a problem and analyze it based on primary data, secondary, 
and tertiary then processed and analyzed qualitatively to address the issues in this study.

B. DISCUSSION
1. Draft CyberNotary in Indonesia

Cyber Notary is the idea of thinking that would require any container that can be used 
as the Notary public official is very important in legal actions mengehendaki can create 
certificates electronically. The idea of applying the concept of Cyber Notary  has been 
around since 1995, but many obstacles that must be faced pasa the period, including 
the absence of legal framework that protects electronic transactions. Moreover, the 
constraints in the implementation of CyberNotary  is contradictory Cyber Notary  to 
Article 1 paragraph 7 of Law No. 2 of 2014.4 Such situation forced the Notary as a 
public official in a deed still rely on conventional media despite the development of 
science and technology is growing rapidly and people began to leave along with the 
development of information technology. It is not mengeherankan when seen from 
information technology functions that can provide ease and effectiveness in its use of 
time.

A new breakthrough in the electronic era in its development gave birth to the 
concept of electronicNotary and cyberNotary.Research conducted by Leslie Smith 
argued that the term electronic Notary launched by the French delegation in the 
forum TEDIS(TradeElectronic Data interchangesSystem)legal workshop at the EDI 
conference diselenggerakan by the European Union in 1989 in Brussels. Its essence 
is that the existence of a party which presents independent record to an electronic 
transaction for the stakeholders. Further Lawrence Leff argued that conceived by the 
ABA(AmericanBarAssociation)with Cybernotary is someone who has the ability to 
specialize in law and computers.5 Cyber Notary who are outside the country promoting 
the use of data recording electronically in making a deed, more in terms of making 
the document a person (notary) has the ability in the field of law as well as computer 
coupled with the goal of providing ease in deed while securing that document dlam 

4  Aidir A. David, presented at the Seminar on Cyber NotaryNotary Challenges ForIndonesia,(Jakarta: 
Grand Sahid Jaya Hotel, 2011).

5  Edmon Makarim, 2013, Notary and Electronic Transactions: Legal Study On Cybenr Electronic Notary 
orNotary,Jakarta: Rajawali Pres, p. 11
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electronic form.

notary is a profession that is very important and necessary in society, considering the 
role of the traffic law of life society through authentic deed made by or in front of 
him, considering the authentic deeds as the strongest proof and has a juridical value is 
essential in any legal relationship where the dispute in public life. The task of the notary 
is mengkonstantir legal relations between the parties in writing and a certain format, 
so it is an authentic deed. Notary is a maker of powerful document in a legal process.6 
In making authentic act of the parties are required overlooking the notary to draw up a 
deed in order to know the behavior of law what to do, where the deed was created and 
when the deed is done. 

Article 1868 of the Civil Code states an authentic deed is a deed made in the form 
prescribed by law or before the competent public authority for it in the deed was 
made. Article 1868 of the Civil Code which is an old concept in the manufacture of 
authentic deed must be made by or before public officials. According to the author, 
that is an authentic deed is a deed made by or before (either directly or indirectly) a 
public official. In the manufacture of authentic deed made before a notary indirectly 
the process of making such deed done using semisalkan electronic video conferencing. 
In terms of making an authentic deed done by using video converence parties may 
beradapan directly to the notary and know each other so that the opinion of the author 
may be categorized as a legal action before a notary. 

2. Impact of Cyber Notary Against Good Notary Public

Notary is competent public authority to create authentic act and other authorities referred 
to in this law. With the law No. 30 of 2004 as amended by Act No. 2 of 2014 provides 
clarity on the role and functions of a notary in making an authentic deed. Notary more 
authority provided by Article 15 of Law No. 2 Year 2014 concerning Notary, namely:
(1) Notary authorized to make the authentic act on all deeds, agreements, and provisions 

required by legislation and / or desired by yan interest to be stated in an authentic 
deed, guaranteeing the creation date of the deed, saving certificates , giving grosse, 
copy, and official copies, all of it throughout the making of the deed was not also 
assigned or excluded to the other officer or other person designated leh legislation. 

(2) Notary authorities also:
a) to approve the signature and establish certainty the date of the letter under the 

hand by enrolling in a special book
b) Recorded letters under the hand by enrolling in a special book
c) Making a copy of the original letters under the arm in the form of a copy that 

contains the description as written and illustrated in the letter concerned
d) Doing endorsement suitability photocopies with other letters
e) Providing legal counseling in connection by deed 
f) Make a deed relating to land 
g) Make deed treatise auctions

(3) in addition to the authority referred to in paragraph (1) and (2) the notary has other 
powers stipulated in eraturan legislation.

The development of information technology to give effect to the authority of the notary 
in the deed that notary deed is given the authority to make in the things that have been 
determined that the authority to certify transactions conducted electronically, make a 

6  Tan Thong Kie, Notary Studies Several Subjects and All About PracticeNotary,Book I, New Ichtiar Van 
Hoeve, Jakarta: cet. 2nd, 2000, pp. 159
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pledge deed of endowment, and aircraft mortgages. The legal umbrella of the concept 
of cyber Notary  in Indonesia became apparent after the promulgation of Law No. 2 
of 2014 on the Amendment of Act No. 30 of 2004 concerning Notary so it should be a 
policy against cyber Notary  enforced. Article 15 paragraph (3) govern the cyber Notary  
which reads:

“In addition to the authority referred to in paragraph (1) and (2), notary has other 
powers stipulated in the legislation”.

A description of the other authority referred to in Article 15 paragraph (3) of Law No. 2 
of 2014 was the authority to certify the transaction is done electronically(cybernotary),a 
deed pledges endowments, and mortgage airplanes.

the authority of notaries in performing their duties and functions as cyber notary 
considered very narrow, it this can be seen from the explanation of Article 15 paragraph 
(3) of Law No. 2 of 2014 on changes to Law No. 30 of 2004 concerning Notary that 
might qualify as cyber Notary only three (3) a legal act which is the authority to certify 
the transaction is carried electronics, made pledges waqf deed and mortgage aircraft. 
Required a legal reform that follows the needs of today’s society therefore rule on 
the concept of cyber Notary perceived not accommodate the concept of cyber Notary 
overall but merely certify online transactions it is felt the need to reform the law so that 
the concept of cyber Notary can be applied. 

The existence of cyber Notary as media to facilitate the legal act society IMHO should be 
extended to the whole authority of the notary to do with the concept of cybernotary.The 
expansion of the appropriate authority possessed by the notary in UUJN, the expansion 
of a positive impact on the parties concerned, including notaries carry out their duties. 
Notary public officials will be greatly assisted their cyber Notary are on effectiveness, 
efficiency, and can the notarial deed can be justified.

Good Notarypublic notaryis a good integrity. Notary Code is a moral code that is defined 
by the association of Indonesian Notaries Association (INI) based on the decision of 
Congress Association and / or prescribed and regulated in the legislation governing it 
and that applies to and must be obeyed by all member associations and all people who 
perform the duties and positions as a Notary Public. Notary Code is based on the fact 
that the Notary profession as carrier is a person who has expertise and knowledge in the 
field of notaries, so as to meet the needs of people who require services in the field of 
notaries. Notary personally responsible for their duties and obligations.

Good Notarypublic is a notarywho is able to perform the duties and obligations in 
accordance with the code of ethics, the authors found a notary is a notary who has 
integrity. According to Indonesian dictionary, the definition of integrity is the quality, 
nature, and the circumstances which describes a unified whole, so it has the potential 
and ability to radiate authority and honesty.7 Meanwhile, according According to Henry 
Cloud, when talking about integrity, it will not be separated from efforts to become the 
whole and integrated in all different parts of the self, which works well and perform its 
functions in accordance with what has been previously designed. Integrity is related to 
the integrity and effectiveness of a person as a human being.8

Electronic Notary or Notary cyber according to Prof. Juwana Hikmanto first raised by 
the French delegation in the TEDIS Legal Workshop on The european Union’s 1989 

7  Indonesian dictionary
8 http://pengertiandefinisi.com/pengertian-integritas-menurut-pandangan-para-ahli/
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EDI Confrence in Brussels.9 Use of the term cyber Notary in Indonesia as a country that 
inherited the tradition of continental Europe felt less precise. Based on the literature 
that explains its history, the term cyber Notary and electronic Notary as if born from 
two different concepts, namely the term cyber Notary  popularized by legal experts 
from countries that inherited the tradition of European continental, while the term 
cyber Notary   popularized by legal experts who inherited the common law tradition 
, 10 Civil law as an autonomous system which was born and developed in continental 
Europe.11 The use of the term electronic Notary or e Notary in Indonesia as a country 
that embraced the continental European tradition is felt more appropriate.

In performing its duties and position, a notary can not be separated from the code of 
conduct. The existence of a code of conduct would provide a restriction on the obligations 
and prohibitions against notaries carry out their duties. Article 83 paragraph (1) of Law 
No. 30 of 2004 concerning Notary states that:

“The organization Notary establish and enforce Notary Code”.

The provisions of the above actionable with the provisions of Article 13 paragraph (1) 
of the Articles of Association Indonesian Notaries Association (INI), which states:

“to maintain the honor and dignity of office a Notary, the association has the Notary 
Code set by congress and the moral rules that must be obeyed by every member of 
the association” .

3. Strength of Evidence Inconcepts Cyber Notary

Each country was founded on the basis of a particular philosophy. Philosophy is 
a manifestation of the will of the people. Therefore, every country has a different 
philosophy. Republic of Indonesia has a philosophy of Pancasila.12 Not apart in a state 
ideology, the study is expected to be able to realize the value of justice contained in 
the five precepts. For a country that is based on law, the readiness of the national legal 
system is all important in entering the stage of development. Law is the transformation of 
society through the structure, organization and values of national life in the shade of the 
Republic of Indonesia, which at the same time living in an atmosphere of globalization 
of the world community.13 Furthermore allots said that the law will not work properly 
if it does not fit the context social. Allots explained that the adjustment of the law to 
change the social conditions are part of the job of working through the reassertion of 
boundaries instruments are legitimate.14

This study uses the theory of the law of development of the law as a means of renewal 
of society in analyzing the existing problems in this study.  There were 2 ( two) aspects 
of the theory behind the emergence of this law, namely: First, there is the assumption 
that the law can not contribute or impede a change in society. Second, the fact people in 

9 Hikmanto Juwana, presented at the seminar "Cyber Notari, challenges Notary For Indonesia", Jakarta: 
Grand Sahid Jaya Hotel, 2011 .

10 Edmon Makarim, Ibid. P. 10
11 Peter De Cruz, Comparison of the common law system, civil law, socialist law, Bandung: The Nusa Media, 

2012, Pg. 67
12 Moh Kusnardi and Harmaili Ibrahim, Introduction to the Law of the State of Indonesia, Jakarta: Sinar 

Bakti, 1983, p. 101
13 CFG Sunarti Hartono, Politics, Law Towards A National Legal System, Bandung: Alumni, 1991, p.174
14 HRS and Anthon Otje Salman F. Susanto, Legal Theory view, collect, andreopen,Bandung: Refika 

Aditama, 2013, p. 97
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Indonesia there has been a change in the nature of thought modern society towards law.15

The use of information technology in the world of notaries in Indonesia perceived 
necessary and up to now has been applied in several aspects. In terms of public service, 
as presented by the Minister of Justice and Human Rights regarding the introduction of 
the first material, which includes fiduciary online and approval system name of a legal 
entity, a foundation and a corporation. The use of this technology is able to change the 
service so quickly. It is a revolution of public services at the Directorate General of 
Civil Kemenkumham AHU. Notary expected to keep abreast of the times. The rapid 
development of technology, people use electronic media in the transaction of business 
activity. It certainly provides convenience for smooth business. Likewise for Notaries, 
needed a breakthrough that use the internet or the so-called cyber Notary  in order to 
facilitate the smooth operation of the notary, both in terms of making the deed, deed 
of storage. In case of using cyber Notary has been used by the Notary is possible there 
will be a dispute of the parties who have an impact on the deed that has been made, it is 
certainly not desirable for the parties, however persenketaan not difficult to avoid. Proof 
of an activity that is complex because evidence is weave / reconstruct a legal event that 
has happened in the past. 

The use of technology plays an important role in world trade as well as other activities 
including legal acts that require the presence of a notary public in the making. According 
to the Indonesian positive law, there are some rules that provided the opportunity for 
the concept of cyber Notary,including Article 5, paragraph (1), paragraph (2) and (3) of 
Law No. 11 Year 2008 on Information and Electronic Transactions, which reads: 
(1) The electronic information and / or electronic documents and / or the printout is 

evidence valid law;
(2) Electronic Information and / or Electronic Document and / or printout referred to 

in subsection (1) is extension of the valid evidence in accordance with the Law of 
Procedure applicable in Indonesia;

(3) Electronic Information and / or Electronic Records declared valid when using the 
Electronic Systems in accordance with the provisions stipulated in this law.

C. CONCLUSION
Based on the research conducted, it can be concluded as follows:
1. The concept of cyber Notary in Indonesia was limited to certifying online transactions, 

so it is felt necessary to amend Article 15 paragraph (3) of Act No. 2 of 2014 On 
Notary with a set concept cyber Notary in overall order to become a legal umbrella 
implementation of the concept of cyberNotary.Further necessary to amend Article 1868 
requires the notary to deal directly with the parties that the concept of cyber Notary can 
be applied in Indonesia by the notary does not have to come face to face with the parties 
in this case can be done through the concept of cyber.

2. Impact of Cyber Notary to good Notary public ie a good impact with this concept will 
certainly facilitate and accelerate the task rather than notaries in melakasanakan duties. 
Besides the concept of cyber Notary also have a positive impact in terms of storage 
deed, in case of natural disaster / fire it will provide protection because the data has been 
stored in an existing system in the Internet.

15  Otje Salman and Eddy Damian (ed), Concepts of Law in Development of Prof. Dr. Mochtar Kusumaatmadja, 
SH, LL.M., Bandung: Alumni, 2002, p. V
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3. The strength of evidence in the concept of cyber Notary has been provided for in 
Article 5 paragraph (1) No. 11 of 2008 on Information and Electronic Transactions that 
recognizes electronic documents and / or prints as a legitimate electronic device. 

Advice

 An understanding of cyber Notaryshould be extended not only related to the certifying 
transactions conducted electronically, made pledges waqf deed and mortgage airplanes, but 
the whole authority of the Notary as Article 15 of Law No. 2 of 2014 on the amendment 
of Law No. 30 of 2004 concerning Notary can be applied to cyberNotary,as well as the 
meaning of Article 1868 of the Civil Code which is intended as an authentic deed is a deed 
made by or before (either directly or indirectly) a public official.
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SPECIAL AREA AS AN ALTERNATIVE  MANAGEMENT 
OF BORDER ROAD IN WEST KALIMANTAN  BETWEEN 
INDONESIAAND SARAWAK MALAYSIAIN PROGRESIVE LAW 
PERSPECTIVE
(CASE STUDY ON THE BORDER IN KAB. SAMBAS KALIMANTAN 
BARAT TO SARAWAK MALAYSIA AND BORDER IN KAB. 
SANGGAUWEST KALIMANTAN INDONESIA SARAWAK MALAYSIA)

Hadi Suratman

INTRODUCTION

A. BACKGROUND
Bilateral relations of a country can basically be disturbed and one of the problemis boundary. 
This can be evidenced in areas of conflict in the Middle East (Middle East), such as the 
conflict between Israel and Palestine prolonged, and to this day can not be resolved even 
after repeatedly conducted negotiations through the services of mediators.    

The conflict is not only resulted in relationships lack of political harmony, but furthermore 
lead to war between nations. Indonesia and Malaysia are the two allied nations is very 
influential country relation. The border issue is now taking place between the two brothers 
not only about the islands Ligitan and Sipadan, whereby Malaysia has already mastered de 
facto but also occurs also in other parts of Indonesia as will be discussed in this paper.

On the other hand, the border of Indonesia and Malaysia are very long land border as well 
as PapuaIrian with New Guinea. The border is determined by Shedding Water and boundary 
Straight line with a length of 1,480 km are in the era of colonialism is determined by the 
Netherlands and the United Kingdom. The border between West Kalimantan Indonesia with 
Sarawak Malaysia camouflaged in a variety of ways such as by the removal of the boundary 
by the individual citizen of Indonesia or Malaysia, or as a result of nature. 

B.  ISSUE
a. How big losses faced Sambas, West Kalimantan, Indonesia and Sarawak East Malaysia 

relating to border issues ?
b. What is the impact in border areas of the bilateral relationship between Indonesia and 

Malaysia ?

C.  OBJECTIVE
The purpose of this research are to determine:
1. What which led to issues that occur in both territories border demarcation West 

Kalimantan in particular, Indonesia and Sarawak in eastern Malaysia.
2. How big a loss West Kalimantan Indonesia and Malaysia due to the onset of the border 

issue.
3. The impact of border issues on bilateral ties between the two countries, namely Indonesia 

and Malaysia today.
4. Measures or policy of what has been done, or would do to resolve the border issue.
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CHAPTER II

Border Problems And Its Impact
A.  Determination Of Boundaries Are Not Expressly
 problems boundary is not just a matter of Indonesia and Malaysia, while in other countries 

the problem is also a problem those related to politics and international law. The emergence 
of boundary disputes often occurs as a result. difficult to determine the border between the 
two neighbors. State border of a country could be the middle of the jungle, desert, or because 
of a seizure of the area claimed that the area was its, or historical problem which regions / 
countries that the claims some areas in the neighboring country was hers, or by history in the 
past that the area is an area of royal power ancestors.

conflict boundary is inseparable problems of a country, in this case, in China with India in 
the year l965, where the conflict occurred because of  difficulty to determine the boundary 
line-which sits the at the top of the mountain Himalayas. In the second world war geography 
factor was instrumental in determining military strategy. Strategic geographical factor favors 
countries in terms of defense, such as Italy and Spain conflict border issue its nature remains 
a conflict between the US and the West. (Sihombing, 1985: 111)

the border region of a country is determined traditionally plain, where the boundaries are 
determined by the signs of nature, such as rivers in the border areas, mountains, or other 
signs are considered as natural boundary markers a country. The border of a country on 
the side determined by the signs of the traditional, there are also borders / border states are 
deliberately held as an agreement between a country to another country, coupled with third 
parties are neutral countries, for example in determining the boundary between Indonesia 
and Malaysia involving Australia.

Problems boundary of a country leanness. international law is closely associated with- the 
territory of a country. A violation of the boundary of a violation of the sovereignty of a 
country., To avoid conflict between the two countries directly bordering separation needs to 
be done through a process of international law, or agreed with international customs relating 
to border issues. According to HualaAdolf (Adolf, 2002: 140), ‘’ the border is a barrier 
between the force of a sovereign state with the sovereignty of other

countries. “Fromthese opinions, a clear border which is dividing the sovereignty of a 
country with national sovereignty of others, is the honor of a state must be maintained. An 
act of violation of the border region of another country, means there has been a breach of 
international law

The sovereignty of the state had 3 dimension, namely land covering daft rivers lakes, sea, and 
air. Sovereignty of a country must be respected by other countries, because the sovereignty 
of the territorial jurisdiction for a country to carry out activities in running the government, 
positivelaw, and even politics. In addition, the sovereignty of which is said to be areas of 
jurisdiction, because in a place. If so clearly sovereignty be protective for each country to 
provide protection to its citizens authoritatively.

In general, disputes over border issues more political (Political dispute) and not a legal 
dispute (legal dispute) so that the solution becomes difficult. (Adolf, 2002: 142). Of that 
argument is clear, the problem tends to border dispute over a political nature, for example 
the dispute between Palestine and Israel, the case of The Temple (Thailand and Cambodia). 
These cases until now.indeed not- discourse of international law, and each country, claiming 
not want to submit to international law, or a state which claims the territory as his fear 
of losing so that the area will not be hers after the verdict of the International Court. The 
borderline cases also take place in Indonesia, namely the problem of Sipadan and Ligitan. In 
the dispute had various diplomatic efforts made, but to no avail. As a result of the frequent 
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occurrence of the deadlock, the dispute is brought to the International Court (.International 
Course Justice / ICJ) in the Hague, the Netherlands, which in its decision dated December 
17, 2002 won the Malaysia. Judging from sovereign countries, that Malaysia had violated 
Indonesian territory. Such violations are prohibited by international law, as well as Malaysia 
sees his country is the owner of the two islands. The views of both countries would only be 
seen in politics who do not have a strong legal basis, or more likely to lead to something 
historical. If so who the actual owner of the two islands, then through the Court’s decision 
International dated December 17, 2002 has been missed.

The views of a country that does not involve international law will certainly create a long 
conflict wishful, but is it wrong if each country has a different opinion that in international 
civilization will win a country without seeing the evidence that exists. If so it would be better 
dispute border issue by political means eventhough ‘legally very difficult to be realized. 
China claims that Taiwan is part of its sovereignty, then the South China Sea also claimed 
by the state, known as the bamboo curtain country including the territory. As a large country 
and has the ability to either political, economic, defense, and also as a permanent member 
of the UN who have veto power, but China did not dare to take the case to the judiciary 
internationally.

For Indonesia and Malaysia, concerning the border issue probably not too well thought out. 
This view is because the two countries are allied nation. If there is a presumption so, then 
what should be done by a sovereign state, because by allowing the dispute remains the case 
would cause any harm to other countries in conducting its jurisdiction.

Jurisdiction of country not only in the fields of law, politics, but further into the field of life., 
communities and ultimately very intimately with the economic problems of a country. UN 
Resolution 1952 on December 21st affirmed that the principles determining the outcome 
itself in the economic sector of each country (Economic Self-Determination) ‘goal”every 
country for freely exploit their natural resources”. (Adolf, 2002: 53).

Based on these opinions would any sovereign country would have problems to run its 
economy if it is disturbed, like Sipadan and Ligitan earlier. Indonesia obviously could not 
arrange or make an effort to be maintaining, or utilizing the results of its natural, whereas 
for Malaysia advantages are obtained in terms of nature and marine has become an asset the 
state of Sabah,

Kalimantan is the Indonesian territory which borders directly with Sarawak Malaysia Tunur 
, Border issues in both areas is very worrying, where the problem is characterized by no 
clear boundary in both regions. The vagueness has been running for a long time but until 
now there has not initiated an on towards improvement in the sense of completion which is 
expected in accordance with the law.

The central government and local governments are lacking in addressing the issue of borders 
Indonesia and Malaysia As a result of the lack of government attention, especially Indonesia, 
of course detrimental to Indonesia, particularly West Kalimantan. Losses experienced is in 
the field of forestry, demographic and territorial. Politically there has been a problem, which 
would be politically too must be resolved by Indonesia. The question, whether it is a priority 
or not, of course, it can be seen how the government solve the problem. Boundary disputes 
in other countries lead to conflict and war happens. Thus harmony as neighbors will be 
disturbed. For Indonesia, in West Kalimantan border issues must be resolved politically and 
even legal measures need to be taken wisely. Otherwise, gradually the border issue will be a 
conflict and can affect the harmonious coexistence among neighbors    

UN Declaration on December 14, 1957 on the principles of peaceful coexistence {Declaration 
on Peaceful and Neighbor Relationship State) ‘’ Emphasizing peace international and 
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prioritize relations peace and kinship (peaceful and Neighbor relations).

Based on the declaration, the two countries must think positively about how to create 
peaceful situation, further said differences in economic, political, social culture should not 
affect relations between countries, and also the need for cooperation international to resolve 
the issue peacefully. (Adolf: 2002, 53)

The opinion was very good and impressive, but whether it can be problems that arise are 
not caused by the economic, political, or social. Conflict remains nothing to do with the 
aforementioned problems. Otherwise, the political problems can also be caused by economic 
issues, or social issues, such as problems of Indonesian workers in Malaysia are forced to 
go home because of this. are considered illegal immigrants. The illegal migrants on August 
1, 2002, are still in Malaysia and not / has not returned to Indonesia, then firmly Malaysian 
government will treat the new immigration law *, namely flogging and a fine of RM 10.000.- 
(Coverage Evening RCTI 1st August 2002).

The Indonesian government is politically impressed have been unable to conduct negotiations 
extended periods of remission or return to Indonesia. If so obviously Indonesia did not 
succeed in diplomacy with Malaysia, and politically it will arise tensions between Indonesia 
and Malaysia that should not have occurred if given Declaration the UN.

For the Malaysian state firm action to treat the immigration law that is new should be 
respected, according to the adage law the international means Qui est in territory. It means 
if someone in my area, so he also on me. (Adolf, 23002: 111)

As for the course well and each country treats law firmly and must be obeyed. Malaysia 
willing-unwilling to make the law hard on illegal immigrants in Indonesia is getting more and 
is very difficult to control. Instead, Indonesia should be mature, and even the action should 
be positive about Malaysia, because the action is a policy that would have been considered 
by Malaysia will be all the risks in carrying out bilateral relations, thus of international 
law should be supported. Decisive action by Malaysia, the domestic business to maintain 
security. Malaysian national fixed-commit to practice employ Indonesian Migrant Worker 
without permission is a crime and legally sanctioned. It is a lesson for Indonesia, if Malaysia 
can be assertive in terms of the application of law in the country, of course, also in Indonesia 
must be firm in upholding the law. In this case, the government should be able to firmly 
address the border issue and certainly not only dare to take legal action against its citizen, 
but should be able to apply the positive law in violation of the sovereignty of the country on 
the border of Sarawak and West Kalimantan.

The relationship of international must be run in peace and brotherhood, though to run a 
business that is very difficult. That’s because every international relations, in which there 
are definitely politic, social, legal and economic problem that can lead to conflict. These four 
factors can be used as the conflict in running foreign policy, but each country must be able 
to neutralize in order to avoid conflicts that are certainly harmful.

People on the border legally, including the international community, and certainly in their 
daily lives will always changes / dynamics , A change that leads to renewal is inevitable, and 
it is certainly happen in society, but it must be a reckoning for the government of Indonesia 
on the dynamics in border communities, and which leads to the change. Indonesia border 
communities that are in West Kalimantan precisely located in Sambas district Aruk region, 
where people are very poor, as well as having low human. This may be influenced by its 
distance from the district capital, much of the progress, a result villages located in the border 
area isolated.

The border area is located in Sarawak even close to the progress very rapidly,in Malaysian 
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border have the means of transportation that support the progress of border communities 
in Malaysia. Progress was very different between the border communities of Sarawak with 
Indonesia would also affect the economy of the community earlier. If so obviously going 
teijadi a fundamental difference, that Indonesian border in a poor state, while the border in 
Malaysia affluent society.

In the process of interaction of course there are the dynamics that continues. The dynamics 
are intended to lead to the interests of the public that have a strong social status. Malaysia 
border communities socially doubt, where the State of Sarawak is already programmed on 
the progress of the society. If so how are interactions happen at the border. Interaction of 
the border can be an interaction between employer and worker. This can be evidenced by 
the many border communities in Indonesia to work as cleaners former palm oil plantation 
acreage PT.Yamaker. In the opinion of J.Frankel (in Suprapto, 1995: 4) the emergence 
of community dynamics among the people due to social force are processed within the 
community that is always changing in character.    

The opinion does support the dynamics of the border communities of Malaysia as an 
international community that has the right to conduct relations with the international 
community along the border region Sambas district. The programmed border communities 
in Sarawak in the strength of the social, political, educational, economic, is a force that is 
very flexible in adapting to each change. Back to border communities that are in Indonesia 
which are socially incompetent, the changes are even become a burden, in the sense of 
border communities Indonesia became giddy on the progress of his brother in the north. 
Such a situation certainly must be thinking the Indonesian government, for the    future..

On the other side of the state border along West Kalimantan very vulnerable to the problem, 
whether it concerns the political, economic, social, and legal. These problems clearly affect 
both countries view the weaknesses and vices that arise, for example Malaysia considers 
the border as a place / track illegal immigrants, and for Indonesia ‘can be used by border 
lines. timber thieves to bring stolen timber into Sarawak border demarcation. The border 
issue if the terms of any permanent harm Indonesia, whether it is political, legal, social, 
cultural, economic, and even our country’s sovereignty and territorial had not appreciated 
as a country which has jurisdiction along the border. Border in the mean is the problem of 
the border along the border, especially in Sambas district Kec.Sajingan precisely at large.

B.  CONDITIONS STAKES / BOUNDARY PILLARS IN THE GREAT KEC.
SAJINGAN
Region Sarawak border with Sambas district is characterized by the traditional signs, the 
signs of nature, such as trees, rivers, mountains and desert. Since the allied nations Malaysia 
and Indonesia ruled by different political colonialism; then it also change the traditional 
habit along the borders of both countries. The boundary between Indonesia and Malaysia, 
did not all use the pillars / markers or signs of raw in terms of giving the identity of the 
border region; but the existence of a boundary-made pillar-shaped or peg and legally layout 
and shape, and size different from the original meaning.

stilt boundary contained in Sub Sajingan precisely in Sungai BesarBening, and then 
intervene in Sei. Aruk River and also contained Mount Putting. The area that became the  
frontier place, was previously defined traditionally, namely in terms of its natural state, such 
as Mount Putting and rivers that are in the area. Both signatures are the basis for the two 
nations to determine their respective territorial areas, even the signs are highly respected by 
the people of the border. For the people of the border natural sign an agreement not to be 
ancestors. violated.
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People believed that the border is a boundary in the region has shifted and not according to 
size. It can be proved that on the mountain there is a peg nipple size 10x10 cm, the size is 
determined between the two countries, namely Indonesia and Malaysia. The layout of the 
boundary markers on the side are in the area SEJ. Bening was also on the mountain nipple 
of the same size is 10x10 cm, the boundary markers bearing MALINDO Putting that are 
above the mountain.

Based on our research findings conducted by a team of Police and was very different from 
its original state. Boundary stakes used as a separator between the two countries is only the 
size 5x10 cm, and its position is no longer in  Mount Putting. If so then Mount Putting not 
wilyah Indonesia, if it is determined based on the findings by Police Team.

During crushing PGRS / Paraku, Mount Puting is a place where TNI monitoring. On top 
of the mountain there Helicopter field and there is also a marker that says Malindo with the 
size of 10x10 cm. If so surely?there is a change / shift on the size of the stakes and also the 
location of the pin.

Mount Putting traditionally forms the boundary line between the two countries, namely 
Malaysia and Indonesia. Traditionally it was determined that the eastern entrance region of 
Sarawak, while the western entrance area West Kalimantan. To strengthen the border it was 
agreed to be made a peg which is above Guntung

Putting the size of 10x10 cm and bearing MALINDO above the peg. Likewise boundary 
specified in the River Bening, is traditionally agreed to split in two.

The findings of Tim Regional Police and Military Regiment Command, is mistaken either 
actual layout and size. If the findings hold on the sign of the team, then there will be areas 
/ regions, and even villages Sei.Bening that goes into Malaysian territory.Sei community 
strongly objected Bening for the incident, and expressly says that a Jakarta did not know 
where the actual location of the boundary in the border region is. Calculation of actual 
boundary should start from the village Sei.Bening heading to the border demarcation 
through Perampang, and then from Perampang to Mount Puting ,. and Mount Putting these 
are boundary markers between Indonesia and Malaysia and the next day the new Mount 
PutingTanjungDatuk which leads to an area below Mount nipples at the same area with the 
Sarawak border Kalimantan Indonesia. Appointment poultice border is determined by the 
Government Team at locations Sei. BeningKec.Sajingan big no exact 

situation of border communities in the village Sei.Bening, Ariik and Sei.Flowers, legally 
enter the territory of Indonesia, but de facto entry into Malaysian territory. This incident 
is not because of the displacement peg from its original site to the region Putting, moved 
into the area of human settlements. Displacement peg to the township area based on the 
evidence with the discovery marker No. 439 to Type D. Location of a marker is no longer in 
place. Type D layout actual stakes are in the area of Mount Putting. Based on these events 
must legally have violated the territorial sovereignty of a country .. Sovereignty territorial 
sovereignty is owned by countries in implementing exclusive jurisdictions in the region .. 
(ADOLF, 2002: 11J). 

Based on such understanding, for Indonesia, of course, must be able to perform its 
jurisdiction in his territory, but it is very difficult for Indonesia. It is very far from the border 
area surveillance, in addition to the de facto the region has become a region of Malaysia. 
In determining citizenship status for rural communities Sei.Bening until now is still very 
difficult although people Sei. Bening claims that they are Indonesian citizens. If they are set 
as Indonesian citizens, territory or domicile must be under the sovereignty of Indonesia, this 
problem should be resolved.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 934

Society Sei.Bening is willing to give the correct instructions either traditional, or legally 
about where the actual location of the boundary, then society Sei.Bening capable of taking 
an oath that they are Citizens’ Indonesia and are not willing to sell their land to foreigners 
in this case Malaysia.

C. INDONESIAN FRONTIER IS UNDER PROBLEM
The shift of border stakes, legal problem arises from the jurisdiction of Indonesia. Legally 
actual Indonesia severely impaired, and of course resulted in their territory, Indonesia, 
Malaysia entered into a de facto power.

In the village of Sei. Flower district. Large Sajingan has been determined plantation 
owned by Malaysia under the name Kingdom Oil Palme estate we Salcra Block Kandie. 
The plantation was entered into Indonesian territory where the estate is located in a former 
timber concession PT.YAMA KER, or around KM 31. SALCRA plantation has a total area 
of 300 hectares planted with oil palm that was built between 1999 s / d in 2000, and if taken 
into account until now palm age of about 2 years.

the labor employed in Plantation SALCRA are Indonesian citizens coming from Sei. Bening, 
Sei. Flowers, and Aruk. The worker picked up by a vehicle from the farm every day to go 
home. Vehicles used type of Pick Up Toyota brand with a mark of motor vehicles belonging 
to Malaysia.

Community border is no stranger to the presence of Malaysian citizens in its territory, because 
of the frequent holding of working operation between the two communities in improving 
public facility. Vehicle density Bulldozer party SALCRA often used to help repair damaged 
roads in border locations at the request of citizens, and vice versa without asking the parties’ 
companies remain attentive to the presence of general facility.

The area of Indonesia, where plantation is located in a former timber concession PT .YAMA 
KER, or around KM 31. SALCRA Plantation has a total area of 300 hectares planted with 
oil palm that was built between 1999 s / d in 2000, and if counted up now palm age of about 
2 years.

the labor employed in Plantation SALCRA are Indonesian citizens coming from Sei. Bening, 
Sei. Flowers, and Aruk. The workers were picked up by a vehicle from the farm every day 
to go home. Vehicles used type of Pick Up brand. Toyota marked a motor vehicle belonging 
to Malaysia. 

Community border is no stranger to the presence of Malaysian citizens in its territory, 
because of the frequent holding of cooperation between the two communities in improving 
public facility. Vehicle density Bulldozer party SALCRA often used to help repair damaged 
roads in border locations at the request of citizens, and vice versa without being asked by 
the company remain attentive to the presence of public facilities withhumans as beings that 
humans are social creatures, but the country certainly has another consideration, relating to 
the state authority. Relations between communities from one another is an added value for 
Indonesia for talks with Malaysia regarding the state that the problem is not yet clear. The 
same culture, and social life of the same, plus the factors of the same ethnicity, would be 
used as a basis for talks on a political level and then agreed legally. The results of the future 
agreement is a bilateral consensus of the international community as a sovereign.

In addition, the Malaysian plantations that are in Indonesia, then in big Kec.Sajingan 
precisely along the border with Aruk and Sei. Bening has teijadi Indonesian annexation of 
the border, where de facto the Region Malaysia region in addition to plantations is also a 
vacant lot (Bald / critical).
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Around the farm there are roads built by. Malaysian side that can connect parts of Indonesia 
and Malaysia. Roads were built very good condition and can be traversed by four-wheeled 
vehicles.

Based on the results of the mapping performed by BPN Regional Office of West Kalimantan 
has indeed been a shift in the boundary, where the boundary of Malaysia has entered the 
territory of Indonesia ± _ 7-8 Km in length and width +800 .M. The border between Indonesia 
that enter into Malaysia border is located in the district. Sajingan great exactly in the Aruk, 
Sei.Bening, and Sei.

D.   THE CAUSE OF BOUNDARY SHIFTING
The stakes of border between Indonesia and Malaysia in Sambas Regency shift caused 
several factors:

Opening Plantation
 Plantation located on the border of Indonesia Malaysia precisely in the area of the District of 

Sajingan, Sei. Flowers, conducted by the Malaysian side. The gardens are located at Reviews 
These locations. with an area of 300 hectares of land Yamaker former HPH, the which is 
located at Km 31. The actual plantation built in the former concession  namelyYamaker that 
are no longer cultivated.

The construction of the estate by the Malaysian side, as a result of the lack of areas that 
could be used as a garden, as well as issues labor in its state is very less, so there are two 
benefits by Malaysia that got the land and are Also available workers in the border region 
of Indonesia,

the Malaysian actual knowing that the plantation was located in the territory of Indonesia, 
but Formally had never disputed by the Indonesian, Thus de facto. belong to Malaysia. 
Sei oil palm plantations in the area.It is never considered as problem by Tim dark Sambas, 
but it can not be Followed up legally possible to take care of Reviews These problems are 
costly. Construction of plantations in Indonesia is beneficial for border communities, and if 
complied by the Indonesian side, it will be dealing with the public, so the public is a shield 
for entrepreneurs Malaysian

Plantation was now in the border legally are the property of Malaysia, it is natural for 
the Malaysian side referring to the benchmarks that exist at the time. Benchmarking the 
boundary was located in Sei. Flowers, but the stakes are not as in the area of Mount Puting 
with the size of 10cm x 10cm. Based on the description of their former residents are never 
told to move the pin from one place to another, the transfer is done because the Malaysian 
side of monetary rewards. and other needs, in addition to the Indonesia, Malaysia joined the 
party doing the same thing.

Theft timber
 boundary shift may also cause criminal offenses in the border region in the form of timber 

theft. Timber theft in the border region is done in two ways, namely: 

theft by cutting hanging 

theft by means of cutting suspension is a way of taking the wood by air (helicopter) as a tool 
to move the timber from parts of Indonesia to Malaysia.

Theft felling hanging very fast and very well planned, in which the actors determine in 
advance which region would they steal. The tools used electricity saw using silencer so 
within 2-3 Km is not heard by the authorities. Theft felling hanging NESS mode of its own, 
such as wood harvested is elected, then the removal of the wood very quickly, and also to 
areas inaccessible to do, for example in the area of Mount Rasau. 
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Wood Mount Rasau is a timber of highly-qualified as meranti, kerning, and so on. Theft 
by cutting the hanging is done by first cutting of the timber to be transported and before 
the timber is marked, including the type of timber to be harvested also specified the type, 
then the location of the target for theft have also been determined. After all monitored with 
both the loggers by using advanced communication tools to contact the helicopters which 
are in Malaysia border in order to come to a predefined location. The loggers to fell trees 
if the plane was ready to leave, where the timber has been felled shaved beforehand, then 
tied with a rope, and within a few minutes of the wood has been moved to the border of 
Malaysia. The pilot which transport timber is a charter pilot is accustomed to logging in 
tropical forests. others, such as in Latin America. The pilots are former army like one of 
them was an American citizen and is well known by the border communities.

Theft of timber land
 In its operation,theft road do massively organized. Perpetrators before doing its operationmore 

over first move the boundary as far as 8 km of width 800 M entered to areas of Indonesia. 
Regions where illegal logging is in the region of Aruk while the removal of the pin is done 
in two ways;

the thieves do their own displacement boundary, the way this is done if in the region there is 
no population and away from supervision.

The timber thieves outwit the local community if in the area where the wood will be taken 
is in the area of the township. People who can move the peg into the territory of Indonesia 
as it has been desired, it will be given a reward, in addition to the family covered the cost 
of his life.

Both ways is exactly what makes the shift of the boundary of the border region between the 
two countries into deep into the territory of Indonesia. After the new shift boundary survey 
conducted jointly between the Malaysian side with local people who are on the border. In its 
operation made public safety to prevent any interruption of an unwanted party.

Theft is done by first logging and timber taken not as do the ways-cutting hanging. Equipment 
used is quite simple: the usual cutlery without dampers, or aided by the border communities 
that are paid.

Conveyance timber that has been harvested using a military vehicle by the local people 
called Bolbo. Bolbo is a kind of combat vehicles similar large truck made of steel, with a 
transport capacity of 20 square meters. Vehicles of this type do not require as road transport 
equipment usually, but can walk in the woods without a hitch, and the wood is felled by a 
direct hit by a vehicle Bolbo become the cornerstone.

Bolbo vehicle is a vehicle that is used as the standard of British combat vehicles owned by 
Malaysia. Because a lot of illegal timber barons desire on the border of the vehicle Bolbo 
change function namely as a tool used to conduct timber theft. Military vehicles can be used 
because there is cooperation between the financiers with the Malaysian army. Every day 
timber loot can be moved from the area cut to border Malaysia 7 to 8 Trucks (Bolbo).

Theft is also done in the area of Mount Rasau, where theft activity a day can reach 4 to 5 
trucks, so the crimes committed in the territory of Indonesia is not only in territorial terms, 
but has far to the Indonesian jurisdiction. Timber theft committed actual can be said the 
syndicate, which means it works very well organized as said Hobbes. “Organized crime is 
particularly problematic, the first crime is committed by crimeperpetrator in national and 
Internationalcaliber. (Thontoni, 200 283)

Genesis above shows that the crime was committed in professional and planned. Theft of 
timber in Indonesia actually a highly organized crime, because the offense was committed 
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by a criminal syndicate or group of international caliber. It can be seen from how the wood 
is taken. The crime in the form of theft involving many groups, such as people, security 
forces, businessmen, buyers, the market is available, as well as the government to legalize 
the results of timber theft by providing excise. It is clear there are two benefits on the part 
of Malaysia, which first got the wood, while the second received clearance as input state.

Organized crime can be classified as a crime actual “white collar”, where crime is very 
difficult to follow. White collar crimes in carrying out the action involves a lot of state 
power, or play within the law, for example, the actors do not need to be afraid of theft of 
timber, because they do not steal wood in Indonesia, and legally they are the owners of the 
region along the Indonesia has not formally claim that it is area jurisdiction. White collar 
crime (White Collar Crime), is a crime committed by circles / groups that are economically, 
and has a good influence on. politics and law. According to Sutherland (In Antonius Sujata, 
2000: 82), White Collar Crime is a crime committed by a burgeoning middle class (Middle 
and upper illegality).

The opinion above is indeed a reality, in which the perpetrators of these crimes, are those 
who are able to influence / play politics and law. In terms of politics, they are able to establish 
work  with the government, even able to determine state policy. In a matter of law, they do 
not doubt, it is evident from their ability to take the timber in the region territorial Indonesia, 
by moving the boundary markers in advance. If so legally, international Malaysia is justified 
to take the timber in the region. For Indonesian if it would say that the region is a territory, 
then the law must be proved in accordance with the provisions of applicable law. For a proof 
of the boundary, problem must not be separated from the rules of international law. For that 
solution to take the matter to the International Court.If so, the effort for Indonesia grueling 
effort. In addition, it should be taken into consideration if the case is won, then Indonesia 
will get the land has been empty / corrupted, and if lost, the other losses will be incurred. 
Diplomacy is a good solution, it can be done a deal between the two countries to settle 
amicably, in this way be taken to avoid losses in the Territorial issues, because defacto the 
region has been under the authority of Malaysia. 

It is obvious that organized crime is very difficult to follow. Difficult legal actions against 
the perpetrators of organized crime, because in many parties involved, including officers 
from the Indonesian side. Combating organized crime can not rely solely on legal means 
alone, but the efforts to address the need to review the contribution of the International Law, 
as well as looking at the role of Indonesian law. (Thontoni, 2002: 82)

Based on the opinion was clearly tackling organized crime can not only see from the 
application of the law in force in a country but also pay attention to the contribution of 
international law that supports.Ratification of international law into the needs of Indonesia, 
a factor for action firmly against the perpetrators, as in the case of extradition which is a deal 
of international law.

In determining the penalty to strangers, scope international law must be a reference, for 
example, an agreement extradition between the two countries ever done or no. If not then 
Indonesia is very difficult to respond firmly against the perpetrators of organized crime, 
besides that made it difficult to determine which country is entitled to prosecute, or which 
countries harmed by the suspect.

Indonesia to address the territorial 

the extent of the territory of Indonesia is another problem in maintaining the territorial 
integrity of the country , But the Indonesian government policy for this is still confusing, 
wherein each of the events in Indonesia involving territorial issues made a lot of opinions 
and offer many ways to solve it. These methods must not be separated from political stability 
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in the country because foreign policy is taken both concerning the political, economic, 
social, and legal influence of domestic political stability. If we observe the development of 
Indonesia in resolving the territorial yet provide maximum results for every policy always 
get good pressure from domestic and foreign intervention.

The case of East Timor is a case where the Indonesian territorial issues do political 
settlement. The merger of East Timor into Indonesia Emitter is a political agreement, the 
GCC where of course the entry of East Timor into Indonesia as the 27th province. not in spite 
of the intervention of foreign parties, in this case the United States. With Americans never 
questioned whether Indonesia annexed the territory of a foreign state-owned, but clearly, 
there are political interests that America should be. solved with the help of other countries, 
namely Indonesia. Concerns the interests of developing problems feared communism in 
East Timor and Indonesia are countries that happen to be anti-communist. In the course 
of East Timor by Indonesia is not easy for Indonesia to attract the sympathy of the people 
of East Timor as a whole, as a result of conflict between Indonesia and the militias in East 
Timor who intend to liberate themselves. As a result of political stability in the country 
marginally affected Indonesia and East Timor, in the end, the problem can not be separated 
from the UN’s agenda to be raised. In such a position would affect the political policies 
of Indonesia and further raised the pressure on the issue of human rights violations and 
politically Indonesia also received a negative assessment as Indonesia is considered as a 
country that does not respect human rights because  serious human rights violations happen 
in Timor East. The problem of East Timor is affecting the Indonesian government to resolve 
by peaceful means, namely the settlement agreement with the political way but ultimately 
suffered defeat in a referendum sponsored by the United Nations and as a result, it was also 
then Indonesia lost territory.

Regarding the issue of the disputed islands of Sipadan and Ligitan that have been agreed 
to be submitted to the Court International dated May 13, 1997 (Media Indonesia December 
18, 2002), also brought disappointment where a panel stated that Indonesia is not entitled 
to the islands of Sipadan and Ligitan on the consideration that the island is de facto belongs 
to the Malaysian government, it is evidenced by the activities undertaken by the Malaysian 
side on the island for 30 years, on the basis of considerations that are won Malaysia, for the 
consideration of the de-Juris two countries Malaysia and Indonesia together left to prove it. 
In addition to being the de facto Malaysia also firmly stated that the Sipadan and Ligitanis 
proven Malaysia territory in 1979 officially include the name of Sipadan and Ligitan to 
Malaysia in the map of the kingdom. And also since that Malaysia put the police and the 
navy on the island. (Tempo, 16-22 Des edition, 2002, ‘it 22). Victory Malaysia certainly 
make Indonesia disappointed and even laments why Malaysia has not stopped its activities 
on the island even though there is no agreement the status quo in 1969 in which the two 
countries agreed not to perform activities on the island, but at the end of 1996 there has been 
an armed conflict that killed 2 soldiers Indonesia (AP.Post December 18, 2002). So on the 
occurrence of exchange of fire was agreed to settle it legally and ended in defeat.

Defeat in Indonesia. because the Court did not consider the evidence Indonesia historically 
actual example, the two islands are owned by the Sultanate of Bulungan, even to the border 
of Sabah, Tawaii and Sandakan. Bulungan Sultanate of states’ joining.with Indonesia in 
1949 (Tempo, 16-22 Des edition 2002). If so clear that the Indonesian authorities on the 
island, but legally Indonesia could not prove.

The decision of the International Court only in terms of the de-facto on the island of Sipadan 
and Ligitan, certainly for Indonesia as a reminder.to watch out, because it was feared many 
more empty islands would be separated if the de facto controlled by foreign parties. For 
example, Sand Island, located in the NTB is also controlled by Australia. Indonesia must 
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dare firm, for example, says Australia has made the invasion of the sovereign territory of the 
country, in addition to the need for more frequent protest actions to any foreign countries 
which seeks to undermine the sovereignty of the State. Problems West Kalimantan border 
with Sarawak, Indonesia certainly have to be more careful and be assertive.

Economics /Servitude Right
 The government of course have to start thinking ahead, what strategy do to people on the 

border. Border communities desperate for protection in the economy in its own country, 
and the government should certainly be able to facilitate, and even do the sustainable 
development in order to distance / differences are striking economically not too far.

It should be developed right servitude by the two countries, or by the Malaysia should be 
thought. If visits by the Indonesian economy, it is difficult to build a border region at the 
present time. Border security needs to be done, in addition to the goals of the security is in the 
interests of both countries. Borders are not conducive certainly alarming for both countries, 
organized crime flourishes and even harder to eradicate. The Indonesian government needs 
to do take action on area closely with Malaysia to take advantage of servitude Right side of 
the border.

Right servitude can be done by the government of Indonesia in Malaysia, Indonesia wants to 
build the facility for example country of Malaysia’s economy. It is thought as a good effort, 
but certainly related to the costs.

The government should have thought at the time to build up transport across north has 
ever launched, but for some consideration the attempt is not reached. Arises an idea what 
caused the failure in the effort, which obviously the government is less interested in the 
issue of borders, or indeed if a development issue across the north materialize, there may be 
difficulties for the officers of the government, nor the syndicates to commit theft of timber.

Right servitude could work to be utilized in the same way, there must be compensation 
for those who have the right servitudes in Indonesia. In European countries the right of 
servitude highly respected and in a state of war was that right is respected, as is the case of 
the Suez Canal which was signed by Turkey and nine other countries, during which Egypt 
nationalized the waterway from Turkey, the Suez Canal remains a free area which can be 
used by countries that require it. (Shaw, 1888: 273).

The case of others such as the case of The Free Zone Of Savoy And District Of gex where 
international Permanent Court of Justice requires France to carry out a promise made, by the 
countries of Sardinia, where the French were given a territory to carry out their activities in 
that country, but must be free of taxes. (Michael Akehurst, 1970: 154).

If the border region is very advantageous for Malaysia, of course, Indonesian government 
must perform an action, namely to take into account all aspects, in addition to the Indonesian 
government to be tolerant if its territory is built facilities by Malaysia. How to build up 
country of Indonesia is certainly not an action that reduces the jurisdiction of Indonesia, or 
have sold territory, but the benefits for Indonesia to participate and do economic development, 
besides that there are other benefits that reduced the effort to tackle timber theft, as well as 
supervision of the border will be easier.

The use of servitude rights is certainly cause for compensation, and compensation can be 
discussed, or with the agreement, for example, we can lend border areas to make roads, 
plantations, or facility. Servitude right if it is implemented then Indonesia can provide a 
natural source, or can provide power good working plantation sector or the timber industry. 
In this case, border communities will be helped.

Right Servitude for Malaysia country is not only beneficial for Malaysia, but advantageous 
for Indonesia, the advantage will certainly affect the economy of the border, to the social life 
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of border communities, and even beneficial to the security of the country. Servitude rights 
may also be useful to prevent organized crime, or other international crimes.

The border region has been agreed as the area Servitude, surely it will increase revenue for 
Indonesia. The Indonesian government can use these funds to build other areas that are in 
the others-border area. Servitude right time period can be specified in a tract and can be 
prolonged of the agreement that course in accordance with international law.

CHAPTER III
CONCLUSION

Based on the results of research conducted in the border region with Sarawak Malaysia Sambas 
district, many of the problems that must be addressed firmly. For Indonesia and Malaysia, the 
border issue should be prioritized, if necessary, become the main political agenda than two 
countries.The border region is a very complex show that the area was indeed happening an 
interaction, where the interaction can affect both positivelyor negatively. In the economic field, 
need to be developed facilities, as well as facilities in the border region, to improve his. The 
economy is much different between * ‘Malaysia with Indonesia, is a problem that can cause lack 
of self-confidence as a nation. Border communities economically if the terms are poor, if it is 
compared with the border region located in Malaysia.
The government should be wiser to make border economic cooperation program. Crime at 
the border, can be done by looking at the potential of each area. Party Malaysia is currently 
working harder to build oil palm plantations, or building the timber industry in the border region. 
Traditionally, the border communities are accustomed to make a living in the border region of 
Malaysia, even traditionally they can enter the territory of Malaysia without usingPassport.
In the plantation sector, Malaysia is in need of happen from parts of Indonesia, where in general 
and even the whole of the workers in the sector plantation is a border resident who are in the 
Aruk district. SajinganBesar. Importance working to make an equal relationship between the 
two countries can be inspired by the traditional relationship between the two communities on the 
border. Malaysia Should vigorously develop the estate, of course, Indonesia should also think 
in that way. Dana big a problem for Indonesia.Parties with Malaysia regarding the problem of 
funds is not an issue, but what contribution can be accepted by the people of Indonesia who are 
on the border. Increased border economy, it means distancing act less praiseworthy. The fact 
that happen at the border is obviously a lot of behavior that is commendable, where the border 
communities are used as a tool to commit an offense, for example, help stealing wood.
Behavior that deviates in border communities adversely impact the bilateral relations between 
the two countries. Shifting boundaries that happen due to the efforts of planning to do a series of 
illegal acts in the border region of another country.Actions undertaken by border communities, 
an act which they realize, and even they know that the action is prohibited by law. Genesis 
is very alarming that certainly came from a lack of attention of the government towards the 
economic life of border communities.
Deviate behavior happen certainly not have been caused by border communities, but the elements 
in both countries also do the same, as well as entrepreneurs in the field of timber possibility of 
unscrupulous , Countries in this case merely a collection of authorities who are legally unable to 
perform its jurisdiction. Law enforcement is not performing well. State sovereignty is no longer 
self-esteem, if so it is natural border issues arise, and can affect behavior that deviates for border 
communities. Political indifference showed deterioration in conducting international relations. 
The national interest is a struggle that must be done by each country, but the struggle is only a 
symbol of the political course: Event or an attempt to act is not a necessity, but only as a slogan 
that does not have any target.
As a sovereign state, of course, the Indonesian government does not see the problem only from 
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one side only. The more complex the problem, means that, increasingly, to do more concrete 
and sustainable. Problems arise, not only in regards to how to improve the economy of the 
community at the border, but the social, political, cultural, as well as the law becomes-target. 
Behavior that is not good, not a fault of a few, or a group of people, but rather a national problem 
of a country. Employment, which until now not resolved, the ethnic conflict, smuggle infant 
and women, organized crime, and crime Money Laundry should be eradicated. Governments 
typically apathetic to the problem, but the assessment of international authority dropped the 
Indonesian government and people.
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ABSTRACT

Indonesia, forest area reached 99.6 million ha or 52.3% of the entire territory of Indonesia, 
but such a vast forest wealth is increasingly reduced due to the use of forests has ignored 
the aspect of preservation and protection of forest resources themselves, such as conversion 
land, destruction and illegal deforestation, forest fires and illegal land, which have an impact 
on the loss of biodiversity and hydrological functions, social values, deforestation and land 
degradation continues to increase, the loss of lung Indonesia, the world’s lungs as well as 
global warming. The rate of deforestation in Indonesia reaches 1.6 to 2.1 million ha per year 
and recorded as a third country that experienced the world’s fastest deforestation. Every 
minute of Indonesia’s forest area was reduced to 6 times a football field, with losses every 
year to reach 31 trillion, thus the loss of Indonesia’s forests is significant, which is about 
130,000 km2 each year, equivalent to the size of the country Inggris.Tidak criminal law 
enforcement success due to forest fires in the absence of sinkronoisasi, synchrony or harmony 
structurally, substantial and culturally in the criminal justice system from police agencies, 
prosecutors, courts and correctional services. This study aims to assess and analyze How the 
Criminal Justice System In Tackling Environmental Damage has been done and the legal 
politics How the Criminal Justice System is supposed In Tackling Environmental Damage. 
Factual conditions showed that the criminal justice system has not been well integrated in the 
sub-system of the police, prosecution, courts and institutions pemsayarakatan, consequently 
was not able to address and resolve many cases of forest fires committed by a corporation in 
which telaha RIAU cause tremendous loss.  
Keyword: Politics, Law, Criminal Justice System, Environment

CHAPTER I
INTRODUCTION

A. BACKGROUND
Indonesia forest area reached 96 490.8 million ha or 51.53% of the entire territory of 
Indonesia, 1but such a vast forest wealth is increasingly reduced due to the use of forests 
has ignored the aspect of preservation and protection of the forest resources itself, such as 
land use, vandalism and illegal deforestation, forest fires and illegal land, which have an 
impact on the loss of biodiversity and hydrological functions, social values, deforestation 
and land degradation continues to increase, the loss of lung Indonesia, lungs of the world 
as well as global warming. 2 deforestation in Indonesia reaches 1.6 to 2.1 million ha per 
year and recorded as a third country that experienced the world’s fastest deforestation. 
Every minute of Indonesia’s forests reduced area of 6 times a football field, with losses 

1 Statistics Ministry of Environment and Forestry 2014, Page 74
2 Hartiwiningsih, 2013, the Cultural Heritage Preservation Urgency Surakarta In order Governance 

Environmental Protection and Management of the Good in theRegions.Research, Jakarta: DPD, Page 435
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every year to reach 313trillion,thus the loss of Indonesia’s forests is significant, which is 
about 130,000 km2 per year, equal to the area of the UK. 4

The cause of the increasing degradation and deforestation and land is the burning of 
forests. Burning for land preparation is not a new phenomenon in tropical areas like 
Indonesia. During the period of 1997 estimated to 2013 forest fires in Indonesia, 
especially on the islands of Borneo and Sumatra have mengahancurkan more than 50 
million ha of forest and non-forest areas. Total losses due to fire and smoke arising from 
the fire which is USD 3.8 billion for Indonesia and US $ 0.7 billion to the neighboring 
countries affected, even according to estimates of ADB’s total loss of at least USD 8549 
billion to $ 9042 billion.5

Mode is used is by burning, because by burning less cost than using more expensive 
mechanical or appliance. Then themode, illegal logginglots of wood that has been cut 
is found in the trenches when the authorities carry out the operation, the timber comes 
from the community and will be purchased by the company. Source of the wood comes 
from the forest reserve. Other modes are brought 1000 people from North Sumatra 
community to cut and burn the forest biosphere reserves, the lure of the grower is given 
each got 2 ha of forest land were cleared and burned. Once clean the plantation would 
buy the land from the people.6

The problem is the crime of the forest fire that occurred ten years ago, which is a crime 
white collar crime is still ongoing and unresolved. Judging frompolicy law enforcement 
is not successful then the criminal law enforcement in the field of forest fires are caused 
by weak law enforcement against arsonists, data shows from the year 1998-2003 there 
were 49 cases of arson committed by the company, but only 2 cases were processed and 
has got a court decision , namely PT Adei plantation and PT Jatim Jaya Perkasa both 
plantation 7companies.Suspect forest fire in the year 2014 amounted to 103 people, and 
one of them is a corporation (PT NSP) in several districts and cities, Indra Giri Hilir 5, 
Pekanbaru 2, Bengkalis 26, Rokan Hilir 20, Palalawan 7, Meranti Islands 4, Dumai 15 , 
3 Town Riau Kampar 6 suspects.8

Further unsuccessful criminal enforcement by the absence of forest fires sinkronoisasi, 
synchrony or harmony structurally, substantial and culturally in the criminal justice 
system from police agencies, prosecutors, courts and correctional services. Therefore, 
to overcome this problem the government should blend mix perceptions, beliefs, 
responses and concepts as well as public opinion, law enforcement, namely the police, 
prosecutor, judge, lawyer / adviser of law and institutions pemsyarakatan, and the user 
community law, the phenomenon of environmental crime is a crime remarkable, causing 
a tremendous impact not only human lives but also capable of destroying nature, the 

3  Fazrin Rahmadani and Zenwen Pador 2009, manyatukan Asa, StrengthenMeasures,Jakarta: IHSA-
YLHBI-Ministerial Partnership, Page 2

4  Agus Purnomo, 2012, Keeping Forests Kita: Pros and Cons Policy Forest Moratorium andPeat,Jakarta: 
Popular Library Gramedia (KPG), Page 3

5  Eliezer P Lorenzo and Canesio P Munoz, 2013,Clearing without burning-A Model Clearing without Bakr 
in Preparing the Forest Plantation Development inIndonesia,Papers

6 http://www.tempo.co/read/news/2014/03/19/206563493/19-ribu-hrktar-lahan-terbakar-riau-rugi-15-
triliyun

7  Daryono 2007, Experience Law Enforcement-Related Fires in the plantation area and HTI PeatSwamp.
Papers, Riau: PPNS BAPEDAL, Page 80

8 http://news.liputan6.com/read/2029020/polda-riau-tetapkan-1-3-tersangka-pembakar forest-and-land
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world where we stand, property and human well-being, therefore, needs to be addressed 
seriously, determination, united in the criminal justice system integrated.In addition to 
overcome the problems of enforcement of criminal law in the environmental field is need 
for judicial one roof, namely justice in which all sub-systems that exist in the criminal 
justice system, namely the police, prosecutors, the judiciary, lawyers, and correctional 
institutions in the exercise of duty functional should be under one supervision, namely 
the Ministry of Environment.9

the bright spot unanswered enforcement efforts of Act No. 32 of 2009, which in Article 
Article 69 paragraph 1 letter h, each person is prohibited from: clearing land by burning. 
But unfortunately this article is attenuated by Article 69 paragraph 2, which states, the 
provisions referred to in paragraph 1 letter h earnest attention of local knowledge in 
their respective areas. Terms is found often misused by people and corporations in Riau 
Province on the open land by burning the pretext of local knowledge, the habits of the 
people of Riau is very dangerous. 

B. FORMULATION ISSUES
Why law enforcement officers who are sub-systems of criminal justice system has not been 
able to overcome the evil of the burning and destruction of forests are increasingly rampant 
effectively?

How is the legal political criminal justice system integrated in dealing with criminal acts of 
arson and destruction of forests in order to realize the criminal law enforcement  towards 
good forestgovernance?

C. PRESENTATION OF DATA
Condition law Enforcement burning and forest

Tahun Kasus Putusan 
Bebas

Putusan Penjara 
Kurang dari 

1Tahun

Putusan Penjara 
1-5 Tahun

2009 106 11% 24 75
2010 66 9 24 67
2011 42 14 29 57

Source: Attorney General’s Office in 2011
chart 1: Condition Burning Law Enforcement and Forest

Description

above table then the law enforcement so the maximum burning woods yet because there 
are still some getting acquittals, there are still many also sentenced to prison less than 
one year when the effects of forest fires are very big losses. Law enforcers also ensnare 
perpetrator of the offense with a tendency use only. The majority of the field perpetrators, 
corporations rarely touched.

9  Wartiningsih, 2014,the Criminal Forestry Operator Involvement and Accountability ForestryPolicy,Malang: 
Equivalent Press
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CHAPTER II
DISCUSSION

A.	 Why	law	enforcement	officers	who	are	sub-systems	of	the	criminal	justice	system	
has not been able to overcome the evil of the burning and destruction of forests are 
increasingly rampant effective
1. Criminal Justice System In The dimensions Law Politics
 Politics, Law is the legal policy or lines (policy) official about the law that will be 

enforced either by making new laws and with the replacement of the old law, in 
order to achieve the objectives of the state.10

 in principle, the criminal justice system is the way countries in preventing and 
combating crime in the community. so that the criminal justice system can be 
considered as part of crime prevention policies are termed criminal politics is 
the protection of the community to achieve the main objectives in the form of 
kesehjahteraan society. thus, the criminal justice system that is part of a political 
criminal in essence is also anpart of 11integralthe policy to achieve kesehjahteraan 
society (social policy). 

2.	 The	Criminal	Justice	System	That	Has	Executed	by	Law	Enforcement	Officials	In	
Tackling Crime Burning and Forest

 To address this issue , must first diiihat goal judicial system in our country, where 
according to Marjono Reksodiputro can be formulated as follows:12

a. Prevent people to become victims of crime. 
b. Resolving cases of crimes so that people are satisfied that justice has been done and 

the guilty punished. 
c. Ensuring that they’ve committed a crime not to repeat the crime.

the components are involved and cooperate in this system are the police, in the case of 
the environment was also involved investigators in BAPEDAL in the first level local, 
BAPEDALDA level II, Office / Office of forestry in the region level II. Further, it is the 
prosecutor, the Supreme Court, lawyers and correctional institutions.13

The five components are expected to work together to form what is known as the   
“integrated criminal justice system” are interconnected in a system that is often used 
the term “system of criminal justice”, consisting of subsystems -subsistem police, 
investigators for the case of the environment and forest fires, the Courts, the Supreme 
Court, lawyers and Penitentiary. Where between subsystems with each other are 
interconnected, so that in case of conflict in one subsystem will have an impact on the 
subsystems next.

Thus, unfair presumably when only mention one of the parties has the largest 
contribution or the most responsible for the poor performance law enforcement against 
environmental crime in Indonesia at this time, because the poor performance of the 
criminal justice system is currently the responsibility of all parties, be it the police, 
investigators, prosecutor, judge, public (business, government, the community itself) 

10  Moh Mahfud MD, 2009,  Politics, Law inIndonesia,Jakarta: PT Raja Grafindo, Page 1
11  Muladi, 1995, Capita Selecta Criminal JusticeSystem,Semarang: Body Publisher Universitas Diponegoro
12 in the book Mardjono Reksodipoetra, the Criminal Justice System Indonesia (The Role of Law Enforcement 

Against Crime) , Quoted From, Human Rights in Criminal Justice System, 1994, Page 84
13 in the book Masrudi Muchtar, 2015, the Criminal Justice System in the field of Protection and 

PenelolaanEnvironment,Jakarta: Achievement Reader, Page 6
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that have contributed to the the fall of the authority of the law in Indonesia.

environmental crime can katagorikan as a crime in the economic field in the broadest 
sense, because the coverage of crime and pelanggagaran environment broader than 
conventional crimes other effects resulting in economic losses extraordinary country, as 
well as impacting on the destruction of the environment. 

System criminal justice as one of the ways the state to prevent and solve crimes that occur 
in the community, certainly has a very big role to prevent and control environmental 
crimes that can be categorized as an extraordinary crime (extraordinary crimes.)But 
in fact, it turns out system criminal justice has not been able to work optimally in the 
prevention and mitigation of environmental crime in Indonesia.

Police Institute as a subsystem of criminal justice is the front guard or the cutting edge 
for the disclosure of the case in the field of environment. That is, the success or failure of 
disclosure of environmental crimes in Indonesia all depends on foresight, skill, ability, 
and commitment of the investigators.

In the criminal justice system allows police subsystems enforcement duties preventive 
and repressive. Preventive tasks carried out by the police with the support and active 
participation of the community. If prevention efforts are not successful, the police make 
efforts that are repressive.

When you see a blurred portrait handling of environmental crime in Indonesia, the 
police subsystems has contributed greatly to the poor enforcement of criminal law in the 
environmental field. The reason, among others, from the aspect of the structure, police 
do not have a specific policy on handling cases of environmental crime that is national, 
so too do not appear to have a special division that prepared the national police with 
human resources adequate to address environmental issues, such as division of tackling 
corruption, narcotics, pencucuian money and others.14

Judging from the optical system of criminal justice, Law No. 32 of 2009 on the 
Protection and Environmental Management are overlapping authority, in which the 
civil servant investigators (investigators) in the environmental field is no longer limited 
to coordination, but also authorized to conduct prosecutions. With so transmitted, the 
result of the arrest, detention and investigation submitted to the public prosecutor who 
coordinated with the police. This provision appears in protest at the poor performance 
of the police in uncovering cases during this environment. If these provisions are not 
mutually understood there will be overlapping authority, and land seizure investigation, 
which eventually led to a feud between the police and investigators.

In addition to police agencies, the Attorney Institution is also a leading institution dalarn 
uncover crimes cases in the environmental field. As a leading institution, the institution 
of the prosecutor has a formidable task, because it is revealed whether or not a case 
depends on the finesse, the precision of the prosecutor in making demands. For example, 
if the disclosure of the case will be continued or not depends on the institution prosecutor. 
But it seems this institution is very slow even not ready to handle environmental cases, 
which indeed requires, specific knowledge about the environment and interdisciplinary. 
Evidenced by the slow filing and even the failures in the making of filing in handling 
environmental cases which often involve high-profile entrepreneurs, inability and 
inaction of the institution due to Law No. 16 of 2004 on the Prosecutor of the Republic 

14  M Hadin Muhjad 2008, EnvironmentalLaw,Banjarmasin
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of Indonesia has given an extremely broad space for governmental intervention / 
prosecutor’s ruling against the agency, which put the prosecutor’s office as a government 
institution only be one component of the executive. This is understandable because the 
structure of constitutional prosecutor adaiah part of the government, he was the one who 
represents the state in filing the case to court as a prosecutor against illegal actions, so it 
is natural that the institution is perceived as a tool of the government. As an institution 
that stands on two interests, on the one hand it acts as an advocate of government, but on 
the other hand because the prosecutor has the educational background of law, as the law 
he should be in favor of justice. It happens pull ambivalent in performing their duties. 
Therefore, it is necessary independency in conducting the prosecution, completely 
independent and free from influence of any party.

In addition, the failure of the prosecutor is also due to inadequate quality of human 
resources. To handle cases required environmental prosecutors who have knowledge 
in the field of the environment must be qualified, as well as the science related to the 
environment must be controlled, formally prosecutor handling the environment must 
already menadapat special education about the environment, so it is able to prove. If these 
things are not necessarily controlled by failures encountered. In addition, prosecutors in 
general are still bound by the paradigm of positivistic, where insight into his knowledge 
was limited to the written law alone or a very legalistic-positivistic. In connection with 
the above, then of course we need a reform in order to build political gukum criminal 
justice system integrated for preventing and combating the crime of burning forests in 
Indonesia.

Furthermore, according to Barda Nawawi Arief, the system criminal Justicein essence a 
“system of criminal law enforcement authority” which is manifested in 4 (four) sub-
systems, namely: 15

1. Power “investigation” (by Agency / Institute Investigator)
2. Power “Prosecution” (by Agency / Institute of Public Prosecutions)
3. Power “andPassing Dropping judgment / criminal” (the Judiciary)
4. Kekuasaan “Execution Decisions” of Criminal (by Agency / Apparatus Implementing 

/ Execution).

As has been stated regarding law enforcement in the criminal justice system briefly, as 
an effort to show that for a goal that has been set, there needs to be integration between 
subsystems, and if it does not happen feared subsystems that will run on their own, which 
in the end is not the expected results, but just the opposite. Similarly, law enforcement 
on forest crime by means of penal (criminal law) as the primary means, then in case of 
inequality, would blunt the workings of the criminal justice system.

B. POLITICAL LAW CRIMINAL JUSTICE SYSTEM INTEGRATED IN 
TACKLING CRIME BURNING AND FOREST IN ORDER TO ACHIEVE 
CRIMINAL LAW ENFORCEMENT  TOWARDS FORESTGOOD GOVERNANCE
To overcome the weaknesses in the handling of cases of arson and destruction of 
forests needed a new integrated approach. The law enforcement approach is called 
integratedcriminal justice system approach toor the Integrated Criminal Justice System. 
This approach can not be done properly without any device and relevant components. 

15  Barda Nawawi Arief, 2008, issue of Law Enforcement andPrevention CrimePolicy,Jakarta: Kencana 
Prenada Media Group, Page 39
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The device is a means or tools necessary to be able to carry out law enforcement 
approaches that are integrated, while component refers to institutions that play a role in 
implementing the approach of the Criminal Justice System Integrated.16

This section describes the conceptual underpinnings of the Model Criminal Justice 
System Integrated used to combat forest fires and other crimes associated with it. This 
approach is different from the commonly used approaches, which target only the arsonists 
forest by using the legal framework and institutions related to the field of forestry. This 
approach includes a variety of devices and broader institutional and results are expected 
to be optimal in protecting forests and the forestry sector in Indonesia.

Geographic Information Systems (Geographic Information System)
 Geographic Information System (GIS) is a computer system that has the ability to 

entry, retrieval, data analysis and display geographic data that is extremely useful for 
decision making. The main benefit is its ability to deliver GIS spatial data, incorporating 
geographic information captured from the map or data attributes of a location. GIS is 
also able to receive maps of various scales and projections and convert it into a standard 
scale so that the results obtained are also becoming standard.

GIS has been widely used for the management of land use in agriculture, forestry and the 
construction of settlements and facilities. One of its uses in forestry is to calculate the 
rate and the magnitude and location of17deforestation.By using GIS, spatial analysis can 
be done easily and quickly, as well as for monitoring changes in forest cover. Because 
the GIS is also a very effective control tool to measure the extent to which forests are 
managed sustainably by the parties concerned with the forest.

Estimating Losses Environment and State Loss
 Approach using the Anti-Corruption Law and anti-money laundering is closely related to 

the amount of state losses caused by practices the practice of forestry crimes. Therefore 
calculate or estimate the cost of environmental damage and the amount of state losses 
due to deforestation, forest fires and illegal logging are important. Based Wasis (2008) 
in the Ministry of Environment (2006), estimated the cost of environmental damage can 
be done by calculating the costs due to ecological damage, economic losses and costs of 
environmental restoration.

The calculation of the ecological damage done indirectly by the destruction of the 
environment due to destruction of forests and land. These losses are calculated by the 
cost of making the reservoir or dam, the cost of water regulation, the cost of controlling 
erosion and runoff, the cost of soil formation, the cost of recycling nutrients, the cost of 
decomposing waste, the cost of biodiversity, the cost of genetic resources, as well as the 
costs of disposal of carbon per hectare , On the basis of Article 32 of Law No. 31 of 1999 
on the Eradication of Corruption (hereinafter Law on Corruption), the amount of loss the 
country based on the findings of the authorized agency (BPK / BPKP) on the results of 
the audit accountant appointed by the investigator.18

16  Yuliastuti, E., 2006, Law Enforcement Against Illegal Timber Trade Crime In The Criminal JusticeSystem.
Thesis. Graduate Program FHUI Legal Studies, Jakarta, Indonesia.

17 Deforestationtheisprocess of removing natural forests by way of logging for timber or to change the land 
use of forest to non-forest. Can also be caused by forest fires either intentional or naturally occurring.

18  Wiyono, R. 2006 Discussion on Law on Corruption, Jakarta: Sinar Grafika.
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CHAPTER III
CONCLUSIONS

law enforcement officers who are sub-systems of the criminal justice system is not currently 
capable of tackling crime of arson and destruction forest because there is no integration 
between subsystems, and if it does not happen feared subsystems that will run on their own, 
which in the end is not the expected results, but just the opposite. Similarly, law enforcement 
on forest crime by means of penal (criminal law) as the primary means, then in case of 
inequality, would blunt the workings of the criminal justice system.

Political Law Criminal Justice System Integrated In Tackling Crime Burning and Forest 
In order to Achieve Criminal law Enforcement  Towards Good forest Governance by not 
only targeting the perpetrators of forest fires by using the legal framework and institutions 
related to the field of forestry. This approach includes a variety of devices and broader 
institutional and results are expected to be optimal in protecting forests and the forestry 
sector in Indonesia.
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ABSTRACT

Attorney institution as one of the institutions authorized to combat specific criminal acts, 
among others, corruption and money laundering as efforts to recover losses to the state. 
While the Prosecutor has not optimally apply the Law on Preventing and Combating 
Money Laundering, consequently, the quantity of cases that can be solved a lot, but the 
indemnification of a small country. Based on these problems, so in this study will look 
for factors that cause why the Prosecutor has not been able to implement the Law on the 
Prevention and Combating Money Laundering .Good relating to human resources, capacity, 
professionalism, integrity and knowledge. Next will be studied in depth the efforts should be 
done to optimize the role of the Prosecutor in implementing the Law on the Prevention and 
Combating Money Laundering in corruption to realize the return on asset acquisition result 
of corruption to the fullest.  
Keyword: Model - Attorney - AML - Corruption - Asset Recovery.

A. INTRODUCTION
Corruption is not a problem only of Indonesia but has become a problem of the nations 
in the world. Various international and national conventions for organizing and tackling 
corruption have been formulated. At the level of the International conducted the Convention 
of the United Nations Anti-Corruption (United Nations Convention Against Corruption 
(UNCAC), 2003, at the national level, various laws and regulations have been formulated, 
Act No. 31 of 1999 as amended and supplemented by Law No. 20 of 2001 concerning 
Amendment Act No. 31 of 1999 on the Eradication of Corruption, Law No. 7 of 2006 on 
Ratification of the United Nations Conventions Against Corruption, 2003, Law No. 8 of 
2010 on the Prevention and Combating of Money Laundering. However, the problems of 
the various policies and regulations has not been able to be an effective instrument to tackle 
corruption in Indonesia, can be seen from the development of the crime of corruption of both 
quality and quantity continues to increase. The findings of the BPK in te first semester  in 
2011 there is 11,430 cases of state losses of 7.7 trillion, in 2011, there is a lack of findings 
compliance resulting in losses and the lack of state revenue of 3,760 cases with a value of 
Rp 3.87 trillion, in 2013 potential loss of state reached 56.98 trillion, with 597 cases. (BKPK 
RI: 2012).

Corruption eradication policy is currently focused on three main issues, namely prevention, 
eradication and restitution of asset (asset recovery). This policy means that eradication of 
corruption is not only focusing on preventive and repressive actions that have been done, 
but more emphasis on the country’s financial efforts to recover the proceeds of crime 
extraordinary crimes. Failure return of asset proceeds of corruption can reduce the meaning 
of the judgment against the corrupt (Saldi Isra, 2008), even the provision of criminal 
sanctions against the corrupt so not enough to deter, an important step to do is to seize back 
assets stolen and return it to the state (Yenti Garnasih, 2010: 2)
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In the end of the performance record of exposure Attorney General’s Office on Monday 
December 23 2012, the investigation of corruption cases in 2011 reached 699 cases, which 
increased to 833 in 2012 and 1,696 in 2013. While at the stage of investigation, there were 
1,624 cases in 2011, which later increased to 1,401 cases in 2012 and 1,646 cases in 2013. 
for the prosecution stage, in 2011, there are 1,425 cases, in 2012 there were 1,501, and there 
were 1,964 cases in 2013. state finances were saved in 2013 worth Rp. 403.102 billion and 
US $. 500,000. Funds raised in 2012 was Rp. 302.6 billion and US $. 500,000, whereas in 
2011 amounted Rp.198,2 billion and US $. 6760.69. (Http: //news.liputan6.com.19 July 
2016) the Indonesian National Police (Polri) states have handled 1,330 cases of corruption 
(Corruption) throughout Indonesia during January to December 2013. Money countries 
were rescued by Rp.911 billion, while last year (2012) only Rp.261 billion (http://nasional.
kompas.com July 19, 2016). Besides the Corruption Eradication Commission (KPK) 
presented a note late 2013, saving the state money is returned to the state Rp.1, 196 trillion. 
Rescue of state money was generated by the Commission of about 40 cases have been 
legally binding (inkrachtvangewijsde) (http: //news.detik.com.19 July 2016)

Based on data obtained from the three institutions Attorney, the Police and the Commission, 
it can be seen that the success rate of settlement of cases from each institution showed 
different results during 2013 Attorney successfully completed many as 1,964 cases; state 
finances could be saved Rp 403.102 billion. Police successfully completed 1,330 cases, state 
finances could be saved Rp 261 billion, while the Commission during 2013 successfully 
completed 40 cases, losses that could be saved by 1,196 trillion. From these data it can be 
concluded that the Commission is the institution that most managed to restore the losses of 
the financial state of Rp 1,196 trillion, with 40 cases, rated two AGO state finances could 
be saved 403.102 billion, with 1,964 cases and ranked third police state finance that can be 
saved Rp 261 billion with 1,330 cases. From these data can also be viewed comparison of 
the number of cases that can be resolved it was found that as many as 1,964 cases of the 
Prosecutor, the Police 1,330 cases and KPK 40 cases. This is reasonable because the number 
of investigators at the Institute of corruption Attorney scattered throughout Indonesia is at 
most by 7698 KPK investigators while there are only 56 investigators. Meanwhile, when 
viewed from the potential loss of state reached 56.98 trillion, with 597 cases. (BKPK RI: 
2012), the acquisition of corruption results obtained by the Attorney amounted 403.102 
billion, still far from expectations.

The question is why the Commission by the number of investigators 56 were able to restore 
the state losses of 1.196 trillion, while the number of investigators Attorney 7698 only able 
to restore the country’s financial losses of Rp 403.102 billion. When will the prosecutor 
institution, KPK and the police were given the authority to combat corruption was able to 
restore the state losses amounting to 56.98 trillion? One of the reasons for the Commission 
in the prosecution of perpetrators of corruption has been applying Law No. 8 of 2010 on 
the Prevention and Combating Money Laundering, so the indemnification of the country 
can be done optimally. Case Inspector General Djoko Susilo, the case of an import quota of 
beef, Gaius, Nazaruddin, travelers checks, Angelina Sondakh, Ratu Atut, Chairi Ward, Anas 
Urbaningrum and many other cases which cannot be mentioned. While the Prosecutor has not 
optimally apply the Law on Preventing and Combating Money Laundering, consequently, 
the quantity of cases that can be solved a lot, but the indemnification of a small country. 
Supposedly law enforcement officials understand the importance of applying the Act anti-
money laundering, when applying or handling allegations of corruption, so as a result of 
the disclosure of corruption were not only the perpetrators of corruption and imprisoned 
him, but how to trace the flow of funds from the corruption that is used or useful and to 
convict all of whom are enjoying the fruits of corruption besides corruptors. But in terms of 
its application is necessary a strategy of investigation, prosecution and even other evidence 
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rather than tackling corruption separately or not timed to the application of anti-money 
laundering. (Yenti Garnasih, 2012: 1).

Application of Law on Prevention and Combating Money Laundering well and leverage in 
dealing with corruption could be used to seize the proceeds of corruption and also criminalize 
those who enjoy the fruits of corruption as money launderers in addition to criminalize 
corruption itself with criminal double that for a criminal offense of corruption and acts money 
laundering. That is, in the event of corruption, the provisions of law that can be applied is the 
provision of anti-corruption and anti-money laundering, with the understanding perpetrators 
of corruption may be liable to two crimes at once, in addition to people who are not involved 
in corruption but allowed to hide, enjoy or accept or any actions against corruption stretcher 
to be convicted by an anti-money laundering and the confiscation of their done on the basis 
of money laundering (Yenti Garnasih, 2012: 1). Therefore, this study is very important to 
keep the Attorney institution as one of the institutions authorized to eradicate corruption 
to be aligned with the agency KPK in handling corruption with the indemnification of the 
maximum state. Because when viewed from the side of human resources Attorney has fairly 
large quantity and the quality is very good, because the Human Resources Commission anti-
corruption eradication also recruited from the Prosecutor.

Based on these problems, so in this study will look for factors that cause why the Prosecutor 
has not been able to implement the Law on the Prevention and Combating Money 
Laundering in any handling of corruption cases. Next will be studied in depth the efforts that 
are supposed to optimize the role of the Prosecutor in implementing the Law on Prevention 
and Eradication of Money Laundering in combating corruption to realize the return on asset 
acquisition result of corruption to the fullest. This is because of corruption never stand 
alone, in addition to being one of the predicate offense of money laundering, corruption is 
always in need of money laundering in an attempt to hide the acquisition of the proceeds of 
corruption. Said that because the basic purpose of money laundering is to hide or eliminate 
the origins of obtaining the proceeds of crime by the perpetrator. (Sutan Remy Sjahdeini, 
2007: 13)

Based on these problems, the researchers are interested in doing research with the title: 
Optimizing the Role Model Attorney in Money Laundering Apply to Achieve Return on 
Assets (Asset Recovery) Achievements Results of Corruption

B. PROBLEM FORMULATION
1. How does the existing condition eradication of corruption carried out during the RI 

Attorney agencies, with regard to human resources, capacity, professionalism, integrity, 
and knowledge of money laundering?

2. Why is the identification, inventory, system evaluation, human resource capacity, 
knowledge of money laundering (the aspect of substance, structure and culture) related 
to the enforcement of corruption is important to do?

3. Formulations ideal as to what should be formulated on the processes, mechanisms, 
instruments in implementing the crime of money laundering in order to be realized 
indemnification of state financial result of the acquisition of corruption to the fullest?

C. DATA AND METHODS
This study combines two methods of approach are doctrinal / normative and non doctrinal 
/ empirical. From the point of its shape, this study used a form of diagnostics. The location 
of research, especially in the Supreme Court. The consideration is the Attorney General 
has a role, functions, duties, powers and responsibilities of the placement, guidance, and 
supervision of the prosecutor’s performance throughout Indonesia. Mechanical selecting 
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respondents and informants is how to determine the sample in a qualitative study called 
the informant, where the sample was taken purposively that does not have to represent the 
entire population, but samples have sufficient knowledge and understanding and be able 
to explain the real situation of the research object. The first step is to deepen the extent of 
the mechanism, the rules that apply in the respective institutions and looking for people as 
informants. Informants were selected from people who have competence in its duties and 
authorities, which are qualitatively informants dealing directly with the conditions and the 
situation of the study. The sampling rather than on the number of samples or the person 
providing the information, but based on the adequacy of the information or the amount 
of data required, by interview (Lexy J Maleong, 1998; 135) against those defined as such 
samples. Therefore this research using doctrinal and non-doctrinal approach, the sources 
and types of data covering two different sources: (1) The secondary data with primary legal 
materials, secondary legal materials and tertiary legal materials. (2) Primary Data obtained 
by: Interview and FGD (Focus Group Discussion). Data collection techniques, researchers 
used a technique include a literature study (library research), observation, interviews and 
Focus Group Discussion (FGD), in which researchers act as moderator. The primary data 
obtained through interviews depth: from the Attorney General of Indonesia in Jakarta, 
KPK, law enforcement officers from police, prosecutors and judges. Social institutions such 
as community cares ICW Corruption, Prosecutor of Central Java, East Java, Yogyakarta, 
Surakarta, Lampung province given in this great city are the primary data required. The 
analysis is done in two stages: (1) Analysis of the data on normative research contains three 
(3) process that is redukasi the data, disguises the data and conclusion, (2) the study of non 
doctrinal, then the process of data analysis approach is qualitative namely done using flow 
analysis model (flow models of analysis) and analysis of interactive (interactive models of 
analysis) the model analysis of mean flow analysis to establish in parallel with the three 
components of the analysis in an integrated manner, both before collecting the data, at the 
time of collecting the data, and after gathering data. While the third activity that shaped 
the analysis component interaction with the data collection process as a cyclic process. 
The third component is the data reduction, data presentation and conclusion or verification 
(Miles and Huberman in HB Sutopo, 1992; 12))

D. FINDINGS AND ANALYSIS
1. Existing condition eradication of corruption carried out during the RI Attorney 

agencies, with regard to human resources, capacity, professionalism, integrity, and 
knowledge of money laundering.

Authorized to investigate money laundering is a criminal offense origin is corruption 
which is owned by the prosecutor who has been running for about a year has not been 
effectively and optimally implemented, as is known entrances to investigate money 
laundering is of corruption cases which are being conducted investigation by the 
prosecutor and of the PPATK report, while still few cases of money laundering cases 
investigated by the prosecutor compared the number of corruption cases that have been 
investigated by the prosecutor in both the Attorney General and the High Court.

Of the many corruption cases handled by the prosecutor in both the High Court of 
West Java and the Attorney General turns out the number of cases of cases of money 
laundering is the criminal essence is corruption numbers are still very little that is in the 
year 2011 the High Court of West Java and the Attorney General’s Office only handles 
each 1 case only. Not to mention the data submitted PPATK that until March 2012 
PPATK has submitted the results of its analysis to the Attorney as many as 117 cases, 
that although the data is not only addressed limited to the Attorney General and the High 
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Court of West Java alone because it could be the prosecutor in other areas throughout 
Indonesia who did the handling of money laundering, but at least be a picture that the 
Attorney General and the High Court of West Java there is only one who followed up 
for an investigation and the investigation of money laundering.

When seen from the above data, the application of prosecutorial authority in investigating 
money laundering is a criminal offense origin is corruption felt still less effective and 
optimal in the sense that is still far from its original purpose to take an active role in the 
prevention and eradication of money laundering of course it does not lie in the weakness 
of the attorney institution to exercise these powers, but there are some obstacles that 
cause the lack of prosecution of cases of money laundering, among others, the lack of 
understanding and knowledge of law enforcement officials either from the prosecutor’s 
office as well as from other relevant agencies that related to money laundering. These 
obstacles include: Barriers Internal: first politics will or willingness of the authorities 
that the government is still half-cautious in combating money laundering and the second 
of the scarcity of training and education money laundering especially for prosecutors 
in the area it causes there are many attorneys who lack understanding about money 
laundering.

Based on Kompas daily news known to the Commission Members Attorney of the 
Republic of Indonesia Kamilov Sagala said the 43 defendants of corruption cases that 
have not been executed shows the low quality of human resources (HR) prosecutors 
that exist today. He considered, yet execution of dozens of defendants of corruption 
cases this can be a mirror laziness prosecutor. “There could be an acute laziness and 
lack of motivation and lack of creativity due to poor human resources,” said Kamilov, 
to Kompas.com, Wednesday (23/10/2013). The low quality of human resources in 
Indonesia prosecutor, said Kamilov, visible from the prosecutor often lost in some 
cases simply because the technical stuff. Based on data from the Civil Society Coalition 
against Corruption, the Prosecutor is still considered serious in combating corruption. 
Coalition noted, there were 43 convicted of corruption cases that have not been executed 
for various reasons. They were involved in 37 cases of corruption are disconnected from 
2004 to 2012.

AGO set of conditions in the two environments, namely internal and external 
environments. Where it has contributed to the performance. Influence as factors 
supporting and inhibiting factors can come from both internal and external. Which 
comes from internal factors such as power factor (strength) and weakness (weakness), 
and that comes from external factors such as factor chance (opportunity) and threats 
(threat) .For the RI Attorney is required to have good human resources, capacity, 
professionalism, integrity, and knowledge of the Money Laundering Act and that it is 
the spearhead in combating corruption in Indonesia. Thus, the prosecutor is required 
to have 1) Expertise, a professional person who is an expert who has specialized 
knowledge and skills in an important area, which is a hard working man. His expertise 
obtained only from higher education and pengalaman.Ini the basis of objective standards 
of professional capabilities that distinguish a profession with lay people and measure 
the relative abilities of the members of the profession. Standards - these standards are 
universal. Inherent in the knowledge and skills in general and can be applied without 
being limited by time and tempat.2). Responsible. Professional person who is an expert 
in the practice of his profession, working in a social context, and perform a service that 
is important to the functioning of society. The core characters and the general nature of 
services and skills of its monopoly over burdening professionals with the responsibility 
to provide services when needed by the community. Social responsibility distinguishes 
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a professional with other experts who only have the intellectual skills. 3). Unity. The 
members of a profession share a sense of unity and awareness of their existence as 
a distinct group of laymen. This sense of community is sourced and discipline and 
professional skills training, work ties together, and share a social responsibility that 
responsibility. A sense of unity embodied in a professional organization that form 
and implement standards responsibility professional.4). Professionalism involves 
understanding of the implementation or the implementation of the duties, powers and 
functions of a person with respect to rank, position and position that boils down to 
accountability (Responsibility), which include (1) Accountability of scientific or science 
(Science Responsibilityy) (2) Accountability legally (legal / law Reasonability) (3) 
Accountability social (social Responsibility) and 5) . Integrity : Implementation of duties 
and responsibilities in connection with implementation of state government, especially 
in law enforcement is good but should be based on the principles of professionalism 
should also be based on integrity commendable and despicable of the organizers of the 
law enforcement itself.

2. Identify, inventory, system evaluation, human resource capacity, knowledge of 
money laundering (the aspect of substance, structure and culture) related to the 
enforcement of corruption is important to do.

Science and technology is growing every year to year. The development of science and 
technology has also led to the increasing number of criminal offenses not only in terms 
of quantity, but also in terms of the quality of the criminal act itself. Money laundering 
is one of the economic crimes which the object of the crime is the proceeds of crime. 
Money from the offense can be many forms such as the corruption money, the proceeds 
of tax evasion, money from the sale and purchase of narcotics, money from the sale of 
illegal weapons, and many again. This is not only a new technology that can change the 
pattern of criminal acts, policies can be loopholes for perpetrators of money laundering 
and corrupt to carry out the action. Mode of money laundering is growing even very 
difficult to detect underlying predicate offenses. So it’s not a little corruption that cannot 
be dismantled with ease.

Basically a system and mechanisms have deficiencies that are sometimes difficult to 
see. Identifying carefully required in terms of examining flaws having researched and 
studied should be evaluated so as to minimize shortcomings, but it also can provide 
input so that the system can run perfectly. Analysis and evaluation system cannot be 
done only once, but it took time gradually and continuously so as to obtain maximum 
results and relevant. Prior to the stage of identification, analysis and evaluation there are 
some things that are needed as base material to identify a problem. The first is specific 
information about the system will be identified and evaluation, such as the mechanism 
of the system itself, the substance that regulates the system, the structure of the system, 
until the policy associated with the system in question. The second collection of data on 
the system to be assessed, the amount of data that many do not guarantee the accuracy 
required,

Required data is data that is relevant to the system to be identified and evaluated. 
Different invitation information, the data is more dug deeper, as well as the mechanism 
associated with the systems that will be studied such as the authority of the investigation 
by the prosecutor related to corruption in Indonesia. And the third is the evaluation of 
the systems obtained, we identified and analyzed by using the information and relevant 
data will be found a result of which an evaluation by providing alternative solutions are 
right on target.



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 959

In a system does not stand alone, in running a system has a drive and monitoring system 
itself. Human resources are an asset that can run a system. Every human being can not 
be separated from each culture; each person has a different idea of   each other. In this 
case also apply the same thing. The legal culture of society is very influential on law 
enforcement in Indonesia. Culture Law or culture of law is a human attitude toward 
law and the legal system, beliefs, judgments and expectations of society with laws So 
in other words, legal culture is the atmosphere of social thinking and social forces that 
determine how the law was used, avoided or even abused, including by law enforcement 
itself. Legal culture is anything or anyone who decides to turn on an d  turn off the 
engine and to decide how the machines are used. Abstract law is in a state of static and 
are not powerless in the absence of human action. Law seemed to do something and 
therefore their mutual interaction behavior and human action. The law itself can not 
behave. Operation of law in society is very dependent on human action. Conditions - 
legal provisions often cannot be implemented because of human action. Both the poor a 
system will be influenced by human resources itself; good or bad of resources was also 
heavily influenced by the culture or the culture of the man himself.

3. Formulations ideal as to what should be formulated on the processes, mechanisms, 
instruments in implementing the crime of money laundering in order to be realized 
indemnification	 of	 state	 financial	 result	 of	 the	 acquisition	 of	 cor ruption	 to	 the	
fullest

Ideally in a state based on law (rechtstaat) law to be commander means what is stipulated 
in the law must be obeyed by all people, but in Indonesia it is still far from the expected 
even law is sometimes used as a tool by a person (ruler) to protect interests and justify 
an act that is clearly contrary to the provisions of applicable law. Corruption in our 
country has become a normal thing to do. Even corruption in Indonesia can be said to 
have entrenched the Eradication of Corruption is mentioned as a type of crime that is 
very detrimental to the country’s financial and hamper national development Recovery 
of financial losses of the State with the efforts to recover the financial losses of the state 
in corruption in fact, still face barriers both in its procedural and at the technical level. 
At the procedural level requires a certain legal instrument appropriate to the modus 
operandi of the criminal act and the subject matter of law.

In the case of corruption result of a criminal act in the form of state finances in reality, 
not just received or enjoyed by the accused, but also received or enjoyed by a third party 
who is not a defendant. In the event that such efforts to recover losses to the state by a 
third party procedurally requires a legal instrument is appropriate and effective. Returns 
state losses due to corruption are as impossible to be replaced because the amount is 
very large ranging from the loss of material and immaterial. In addition another obstacle 
is the process of tracking and asset investigation of corruption is the biggest challenge 
in the prosecution of corruption.

Financial return results of the Corruption has been a stand-alone norm, with the legal 
principle that as the Crime of corruption should not benefit from the proceeds of 
corruption. In the context of criminal offenses committed by the perpetrators of criminal 
acts, the expropriation of assets resulting from corruption could be used to improve the 
condition of the damage and degradation of the quantity and quality of the economy 
and the welfare of the people affected are caused by the perpetrators of corruption. 
Which can be seized in this form: 1. Wealth generated from the business / activity 
corruption. 2. Wealth derived from the results of operations or activities of the proceeds 
of corruption. 3. Wealth obtained from the results of operations or corrupt activities that 
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generate profit from the act of giving false information, misleading, omit information, 
damaging information, or give false information. Refunds of corruption against the 
criminal sanctions imposed (the perpetrators) are described in Article 4 of Law No. 31 
of 1999 on the Eradication of Corruption (Act 31 of 1999) as well as an explanation. 
In Article 4 of Law No. 31 of 1999 stated inter alia that the indemnification of state 
financial or state economy does not eliminate the criminal perpetrators of corruption 
referred to in Article 2 and Article 3 of the Act. Then, in the explanation of Article 4 of 
Law 31 of 1999 is described as follows: In the case of the perpetrators of corruption as 
referred to in Article 2 and Article 3 has met the elements of Article in question, then the 
return of losses to the state or the country’s economy, not abolished punishment against 
perpetrators of such crime. Returns losses to the state or the country’s economy are only 
one mitigating factor. So, indeed there is relevance between the return of proceeds of 
corruption with criminal sanctions imposed on the offender.  

On the one hand, the return of corruption money can be the reason for the judge to 
reduce the punishment for the perpetrator, but does not abolish its criminal. According 
to statutory regulations and practices or prevailing custom. Article 1 paragraph 1 of 
Law No. 17 Year 2003 on State Finance stated that state finances are all the rights and 
responsibilities which can be measured by money, and everything in cash or in kind 
which could be used as state property in connection with the exercise of the rights and 
obligations the. In terms of destinations, covering the entire country’s financial policies, 
activities and legal relationships relating to the ownership and / or control of the object 
as mentioned above in connection with implementation of state government. Financial 
management of such state can broadly be grouped into sub-areas of fiscal management, 
sub-field of monetary management, and wealth management sub-fields separated state.

E. CONCLUSIONS
The existence of the prosecutor’s office as an investigator in the corruption case is not fully 
understood by one opinion. The prosecutor’s weak institutions in the exercise these powers 
but there are some obstacles that cause the lack of prosecution of cases of money laundering, 
among others, the lack of understanding and knowledge of both the law enforcement officers 
of the prosecutor as well as from other institutions related to money laundering.

The barriers are barriers to the Internal and External Constraints. Systems theory of proof or 
the reversal of the burden of proof can be divided into absolute or pure reverse authentication 
which means that proving the innocence of the accused present in the defendant or his 
legal advisers. The problem is the application of reverse burden of proof is not yet fully 
regulated legal mechanism in particular investigator investigators show that the prosecutor 
in investigating money laundering always combine the case file to the underlying predicate 
offenses, namely corruption.

Basically a system and mechanisms have deficiencies that are sometimes difficult to see. 
Identifying carefully required in terms of examining flaws having researched and studied 
should be evaluated so as to minimize the shortage. Before to phase identification, analysis 
and evaluation there are some things that are needed as base material to identify a problem. 
The first is specific information about the system will be identified and evaluation, such as 
the mechanism of the system itself, the substance that regulates the system, the structure of 
the system, until the policy associated with the system in question. The second collection 
of data on the system to be assessed, the amount of data that many do not guarantee the 
accuracy required, the required data is data that is relevant to the system to be identified 
and evaluated. Different invitation information, the data is more dug deeper, as well as 
the mechanisms associated with the systems that will be studied such as the authority of 
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the investigation by the prosecutor related to corruption in Indonesia. And the third is the 
evaluation of the systems obtained, we identified and analyzed by using the information and 
relevant data will be found a result of which an evaluation by providing alternative solutions 
are right on target. Both the poor a system will be influenced by human resources itself; 
good or bad of resources was also heavily influenced by the culture or the culture of the man 
himself.

F. RECOMMENDATION
1. To support the professionalism of the Prosecutor’s duties and authority defined wealth 

as the object of a criminal act with the in rem  approach in AML Law and the Law 
PTK. Then, need to be set explicitly enrichment in order to strengthen the AML Law 
and the Law of PTK, for in both the Act there are limitations to the pursuit of assets 
allegedly derived from the proceeds of corruption. This is very helpful in the process 
of proof in money laundering, and applied in court. Affirmed the legal consequences if 
the defendant can prove that his wealth does not come from evil, or vice versa with the 
size (criteria) a clear and measurable validity or truth. All this is done with a systematic 
approach, known as the systemic approach. In the aspect of substance, in order to 
maximize the application of inverted authentication internal system becomes strategic 
approach to be applied. Therefore, the asset in AML is an object, and then approach the 
reversed burden of proof should also refer to the concept of expropriation of assets to be 
used.

2. Related to the concept of in rem, AML Law and the Law on Corruption requires rules 
of illicit enrichment. The concept of illicit enrichment was instrumental in the function 
(follow-up) LKHPN. The parties may be subject to illicit enrichment is only officer 
/ former state officials or others who manage state assets. The procedural law of the 
application of inverted authentication system must also be regulated more clearly. 
In the aspects of the institutional structure of law enforcement remains to be done is 
the establishment of an optimal synergy. Synergy refers to coherence in combating 
AML beginning with asset tracing activities. Approach to follow the money should be 
optimized with a carrying capacity of audit role investigative. Follow the money to be 
accompanied by measures to be undertaken assets allegedly derived from criminal acts 
of corruption. In the aspect of culture, empowering a strong legal culture can be done 
by eliminating the motivation of the perpetrator to commit a crime.
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ABSTRACT

Criminal law substance consist of materiel criminal law, formal criminal law and penal 
implementation law. Subsystem of materiel criminal law it self consist of main system of penal 
code from all of criminal rules in Penal Code as well as in Act or Local Regulation. Legal basic 
used is Article 103 Indonesia Penal Code  which state  “ rules in Chapter One to Chapter Eight 
of First Book of Indonesian Penal Code obtain for all rules out of Indonesian Penal Code as 
long as determined not deviately obtain. In Latin language known as lex spesialis derogate lex 
generalis. Besides, other rules also related to hierarchy of regulations  as regulated in Law 12 
of 2011 on Formation of Regulation in which principle of “lex superiori derogate lex inferior” 
means higher regulation defeat lower regulation. Then, requirements of local regulation in Law 
No. 32 of 2002 on Local Government

Based on previous explanation, researcher want to know about harmonization of criminal rules 
in local regulation in Semarang City  and harmonization of criminal rules in local regulation in 
Semarang City  in the future. 

The object of this research is local rules which contain criminal rules in Semarang City from 
2012-2014 and based on analysis, there are nine local regulations in which criminal rules have 
not been harmonized with main system and those juridical problems are ignorance of criminal 
law enforcement, crime qualification, no guidance for corporation and pattern of penal which is 
not accordance. The criminal rules in local regulation  on the future must pay attention criminal 
law enforcement principles, crime qualification criminal action position in Criminal Rules 
Chapter, no guidance of criminal enforcement for corporation and regular penal pattern. 

Based on this research, it can be concluded that in the criminal rules making in local regulation 
must pay attention harmonization with main system of criminal law in Indonesian Penal Code as 
stated in Article 103 of Indonesia Penal Code. 

Keywords : Harmonization, Criminal Rules, Local Regulation

A. BACKGROUND
The criminal law is essentially a system. This system is part of the overall national legal 
system. From criminal law aspects of the legal system it elf consists of sub-systems. 
Sub-sub-system consists of a sub-system of criminal legal substance (the substance of 
criminal law), sub system of criminal legal structure (structure of criminal law) and 
the sub-system of criminal legal culture (culture of criminal law). Subsystem criminal 
legal substance is a component of the overall operation of the rules of criminal law 
consists of substantive criminal law, criminal law and the formal implementation of the 
criminal law. Subsystem criminal legal structure is a component of the law enforcement 
agencies conducting subsystem, criminal legal substance which consists of investigating 
agencies, institutes prosecution, courts and criminal enforcement agencies. Subsystem 
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criminal legal culture is a component of the values that underlie the formation of the 
substance of criminal law and criminal law enforcement consists of the values of society 
philosophy, legal awareness, legal culture and legal education. (Nawawi Arief; 2011; 3) 
Overall this system is one that is inherent in the enforcement of criminal law that the 
purpose of the system of criminal enforcement in the form of protection of a fair society 
and peace can be achieved.

Among the three subsystems of this law, in preparing the components criminal legal 
substance is a component that can be said to be crucial in the enforcement of criminal 
law. Is said to be crucial in criminal law enforcement because of a component substance 
of the criminal law enforcement of this is actually a manifestation of values in society. A 
product / criminal provision is a reflection of the values that exist in society. So from the 
component substance criminal law is criminal law enforcement carried out by criminal 
law enforcement agencies can be said to satisfy the sense of justice or not. (Nawawi 
Arief; 2008; 25). It is as if the components of the law enforcement agencies is like an 
institution that applies the rule of law only, without having a creative, if the regulations 
/ provisions of the criminal law, no sense of fairness. However, the reality in the field of 
law enforcement is the way they are. The majority of law enforcement officers, only run 
the rules / regulations written it alone. 

Based on the above the  formulation of a rule of criminal law is the most strategic stages. 
Said to be the most strategic for the formulation stage or the establishment of rules / 
criminal provisions decisive for the subsequent stages of the criminal law enforcement, 
namely the application stage and execution. Errors in phase formulation of rules or 
criminal provisions lead to errors in the stage of enforcement of criminal law further. 

Efforts to bring about a rule of law that is good in this case embodies a rule of criminal 
law is good of course have to pay attention to harmonization or synchronization either 
in the legal system or harmonization or synchronize value. Efforts to harmonize or 
synchronization rules or the criminal provisions to do with the policy and approach to 
value. Criminal law policy approach is approach taken by considering various aspects 
of criminal provisions so manifest rules / criminal provision for the future. Various 
aspects need to be considered, among others, which acts to be defined as prohibited 
and criminalized, which is considered reprehensible in public view. Then the deeds that 
hinder national objectives. Furthermore, in formulating prohibited and punishable needs 
to consider the cost and advantages and disadvantages. Then, need to pay attention to the 
performance capacity of law enforcement officials when formulating new criminal acts. A 
next approach is a value approach, namely the harmonization / synchronization criminal 
provisions must be through a value approach. Harmonization and synchronization of the 
criminal provisions of course have to look at the value of the philosophy of a nation, was 
not achieved because the foundation philosophy of harmony if not in accordance with 
the existing norms,

the Indonesian criminal law system, the system has a parent that is the Criminal Code 
(WvS) legacy of the Dutch colonial Government Gazette 1915 No. 732 diberlalkukan 
in the Republic of Indonesia through Law No. 1 1946 jo Law. No. 73 Criminal Code in 
1958. This is the master system of the entire criminal provisions, whether it is formulated 
in the law or the penal provisions contained in local regulations. The legal basis of the 
Criminal Code as the mother of all criminal provisions that are in Article 103 of the 
Criminal Code, which reads:
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The provisions of Chapter I to Chapter VIII of this book also applies to acts by the 
provisions of other legislation punishable with a criminal, unless by laws otherwise 
specified

provisions of Article 103 criminal Code it is a chapter of “bridge” that connects the 
criminal provisions in the criminal Code (Book I) with penal provisions outside the 
penal Code either legislation or local regulations which contain penal provisions.

Many problems juridical which arise due to non-fulfillment of the provisions of Article 
103 of the Criminal Code, whether in the statutory provisions or in local legislation. 
Therefore, this study will focus on the harmonization of penal provisions in local 
legislation in Semarang in terms of synchronization with the host system (the Penal 
Code) and the harmonization of penal provisions in local legislation in Semarang in 
policy formulation in future

B. ISSUE
Based on the description of the background of the above problems then the problem can 
be formulated in this study is:
1. How is the harmonization of the criminal provisions of the criminal Code with criminal 

provisions in local legislation in Semarang?
2. How harmonization formulation of penal provisions in local legislation in Semarang in 

policy formulation in the future?

C. LITERATURE
1. Harmonization of Criminal Law

Harmonization means significant synchronization or alignment. Harmonization 
has a meaning connected or connected in harmony. The law is a system that is 
interconnected with social policy. It is expressed implicit in the Preamble of the 
1945 Constitution, paragraph 4 which states:

Later than it was to form a Government of the State of Indonesia that protect the 
entire Indonesian nation and the entire homeland of Indonesia and to promote the 
general welfare, educating the nation, and participate implementing world order 
based on freedom, lasting peace and social justice, then drafted independence 
National Indonesia was in a Law of the State of Indonesia, which is formed in an 
arrangement of the Republic of Indonesia the sovereignty of the people with based 
on: on God, humanity fair and civilized, the unity of Indonesia, and Kerakyatam led 
by the inner wisdom of the Consultative / Representative, as well as by fostering a 
social justice for all Indonesian people.

Opening of Indonesian Constitution states that the government of the Republic of 
Indonesia formed based on a philosophical foundation of divinity, humanity, which 
upholds unity, democracy and social justice, all of which it has the goal of protecting 
and welfare of all the people of Indonesia. The government of the Republic of 
Indonesia that could be said to consist of some aspect of it, namely the political, legal, 
socio-cultural, economic, defense and security will be with the same basic ideology 
to realize the objectives of protecting and welfare of all the people of Indonesia. in 
other words, all aspects of the government were taken by a social policy. The social 
policy if there is a detailed one by one policy, legal policy, economic policy, social 
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and cultural policy, and policy on defense and security. Policies that are connected 
to one another in a harmonious system so as to achieve the desired objectives.

Based on the above the legal field is one part of a social policy, conducted by the 
government of the Republic of Indonesia. Legal field, as well as with the overall 
social policy, also has fields such as constitutional law, civil law, criminal law, and 
international law. All are connected in a legal system. Likewise, the field of criminal 
law. The field of criminal law is also a system. The system according to Lawrence 
Friedman, when explaining the legal system as a whole, consist of legal substance, 
legal structure and legal culture. Common law systems according to Friedman This 
also applies to criminal law, which will be detailed when the criminal legal substance 
(the substance of criminal law), criminal legal structure (structure of criminal law) 
and criminal legal culture (culture of criminal law). If schematically depicted would 
appear as follows:

SUBSTANSI 
HUKUM

SISTEM 
HUKUM

STRUKTUR 
HUKUM

BUDAYA 
HUKUM

Components of the substantive law (criminal) is a component of the rules of criminal 
law consists of substantive criminal law, criminal law and the formal implementation 
of the criminal law. While the structural components are components of the criminal 
law enforcement duties / functions / administration in the enforcement of criminal 
law. Then the last one is the cultural component of criminal law, namely the 
component consisting of the value or the basic idea behind the formation of the 
substance of criminal law and law enforcement in the field. (Nawawi Arief; 2011; 3) 
Components criminal law culture consists of the values of philosophy, the science 
of criminal law, legal awareness of the public and law enforcers. Overall it has 
a synchronization component in the criminal justice system, so that the criminal 
justice system can work well. (Nawawi Arief; 2011; 4)

component substance of the criminal law itself is also contained therein harmonization 
or synchronization. Component material criminal law, namely to formulate actions 
that are prohibited and criminalized. Then the components of formal criminal law, 
formulate procedures or ordinances if the material criminal law was violated by the 
perpetrator. Then law enforcement or criminal law penitentiary, are the rules of how 
the court ruling is implemented by agency executions. 

Component material criminal law it will also include a system that connects 
provisions parent in criminal law which (the Criminal Code) with penal provisions 
outside the Criminal Code on the basis Article 103 of the Criminal Code law. Article 
103 of the Criminal Code, a key or a chapter of a “bridge” the harmonization of 
criminal provisions of the Penal Code with penal provisions outside the Penal Code.
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2.	 Definition	and	Scope	of	Law	/	Criminal	Provisions	(Material)

Mezger defines criminal law  as the rule of law which binds to an act which meets 
certain conditions to be criminal consequences (Sudarto; 1990; 9). Besides Simon 
defines the criminal law as a whole bans or orders by the state is threatened with 
sorrow that is a criminal, if not adhered to, the overall regulations set out the 
conditions for the imposition of criminal and overall conditions that provide the 
basis for the imposition and application of the criminal. Then Van Hamel defines 
basic criminal law as a whole and the rules adopted by the state in its obligation to 
uphold the law, namely to prohibit what is contrary to the law and impose an agony 
(Sudarto; 1990; 10). Remmelink provides a definition of criminal law that is the law 
regarding the application of sanctions (criminal), where the enforcement of norms 
(rules) by means of power (state) intended to combat and eliminate behaviors that 
threaten the enforceability of these norms. (Remmelink; 2003 ; 6). Moeljatno defines 
criminal law is a law that entered into the basics and rules to define actions which 
should not be done, which is prohibited, as well as threats or sanctions in the form 
of specific criminal for those who violate the ban, then these rules determine when 
and in what matters to those who have violated the restrictions that may be imposed 
or sentenced as been threatened and the rule determining in what way the imposition 
of punishment that can be done if someone is suspected of having violated the ban 
(Moeljatno; 1993; 1).

The scope of material criminal law by Nils Jareborg, starting from the notion 
of criminal law above is the whole criminal system that includes problem of 
criminalization, or the formulation of a criminal offense, then the problem of 
criminalization / sanctioning and implementation issues of criminal (Nawawi Arief; 
2012; 8 ). Of the three the scope of the criminal justice system is covered three 
main issues of criminal law, namely what conduct is duly convicted, any condition 
that should be met to blame / accountable person committing such crimes and 
sanctions (criminal) what should be imposed on those who violate them. (Nawawi 
Arief; 2012; 8). Judging from the criminal system three principal problems is not the 
pillar-pillar stand alone, but are in a larger building. The Larger building is called 
general part (general section) or general rules (general rules). In general, rule is 
included concepts about the principles, objectives criminal, rules and guidelines for 
sentencing, and understanding / restrictions juridical generally related to the three 
main issues of criminal law that (criminal acts, errors and criminal) (Nawawi Arief; 
2012 ; 7). In the Criminal Code, the existing common parts were formulated in Book 
I Criminal Code.

3. The idea of the Basic Criminal Code of the current

Criminal Code in Indonesia comes from the Dutch colonial heritage WvSNI 
Government Gazette 1915 No. 732, introduced in the Dutch East Indies in 1918. 
Criminal Code (WvS) Dutch colonial heritage is in force at the time of the Republic 
of Indonesia based on Law No. 1 1946 jo. Law No. 73 1958 Criminal Code (WvS) 
a copy of WvS Dutch finalized in 1881 and entered into force in the Netherlands in 
1886. Dutch Penal Code is a copy of the French Penal Code in 1810. The Netherlands 
is a former French colony. (Nawawi Arief; 1990; 13). The basic idea that Criminal 
Code applies in Indonesia now is Liberals Individualist understand that prioritizes 
the protection of individuals (the offender). This is quite understandable because the 
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French Penal Code inspired the basic idea of the Dutch Penal Code. French Penal 
Code was born as the antithesis of law at the time the law was absolute, where at 
that time the king’s order was legal, without a written legal basis. To protect citizens 
from the arbitrariness of a king / ruler, eventually thinkers of the French law at the 
time it proposes a revolution of legal thought, namely formulate any acts prohibited 
and punishable by a written rule. Dutch heritage Penal Code was enacted at the time 
of Indonesia’s independence by virtue of Law No. 1 1946 directed to. Law No. 73 
1958.

4. Criminal Provisions in Regional Regulation.

Regulation in a restricted area contains penal provisions may only be threatened 
with the criminal imprisonment of a maximum of 6 months or fine up to 50 million 
rupiahs. Furthermore, any rule of criminal / penal provisions should be bound by 
the provisions of Article 103 of the Criminal Code, (Syahrin; 13) as set forth in the 
appendix of Law No. 12 of 2011 sub. C3. No. 113: 

In formulating criminal provisions need to be considered general principles of criminal 
provisions contained in the First Book of the Code of Penal, because provisions in 
the First Book also apply to acts that may be liable under other legislation, unless 
by Law Act specified otherwise (Article 103 of the Code of Penal Code). Regional 
regulations containing penal provisions also tied as set out in Annex Law No. 12 of 
2011 sub C3. No.113. 

D. ANALYSIS 
1. Harmonization of Criminal Provisions Between Criminal Code of Criminal 

Provisions In Regional Regulation in Semarang

Based on research results based on the methodology used by the authors normative, 
namely synchronizing legal principles that do vertically, by synchronizing between 
criminal provisions contained in Semarang local regulations in the period 2012-
2014 with the Code of Penal there are some disharmony as has been stipulated in 
Article 103 of the Criminal Code. Local regulations in Semarang who have criminal 
provisions in the period 2012-2014, collected by the author are:

The disharmony referred to in the criminal provisions of the regulations in the city, 
can be specifically identified from each of the above regulation namely:
1. Regional Regulation No. 4 of 2012 on levies Licensing certainty in Semarang
 These regulations set about retribution Licensing particular in Semarang in order 

granting permission to an individual or agency that is intended for guidance, 
regulation, control and supervision of the activities, space utilization, and the 
use of natural resources, goods, infrastructure, facilities or certain facilities in 
order to protect the public interest and preserving the environment. Criminal 
Provisions This regulation contained in Article 45 which states:
(1) Compulsory levies do not perform its obligations to the detriment of the 

financial area is threatened with imprisonment of 3 (three) months or a 
maximum fine of 3 (three) times the amount of levies payable which are not 
or poorly paid.

(2)  the offenses referred to in paragraph (1) is an offense.
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 Judging from the formulation of the offense provisions contained in Article 45 
of Regulation No. 4 In 2012, there were some irregularities that the obligation 
of compulsory levies are not defined specifically that it is unclear as to the actus 
reus or his crime, what is the obligation of levy thus appears not concrete criminal 
provisions. Then, from the standpoint of the functional operation of the criminal 
law, there is an investigation of irregularities which provision formulated in 
advance rather than the criminal provisions. Theoretically, the angle of the 
operation of the criminal law starts from material criminal law, formal criminal 
law and criminal law enforcement. The provisions concerning the investigation 
of a formal criminal law provisions, which, in principle, is a formal criminal 
law procedure for carrying out material criminal law. When viewed from the 
systematics of this regulation, the formulation of this regulation refers to the 
provisions of Law No. 10 of 2004 which was amended by Law No. 12 of 2011 
on the formation of legislation, which in the annex of the law, the provisions on 
investigations, formulated in advance rather than the criminal provisions.

2. Regional Regulation No. 5 of 2012 on Fisheries
 of this law governing the management of the fish with the continuity of biological 

resources , Criminal provisions in the Regulation No. 5 of 2012 on Fisheries is 
governed by Article 95 and 96 where the criminal provisions are:
Article 95
(1) In the case of administrative sanction as referred to in Article 89 and Article 

91 of the Regulation has been dropped, responsible for the business and / 
or activities not execute obligations as required in administrative sanctions, 
then punished with imprisonment of 6 (six) months or a maximum fine of 
Rp 50,000,000, - (fifty million rupiah).

(2)  the offenses referred to in paragraph (1) is a violation 
of Article 96
(1)  in addition to a crime referred to in Article 95 may be subject to criminal 

sanctions other appropriate laws and regulations in force.
(2)  the offenses referred to in paragraph (1) is a crime.

the act is forbidden and punishable under Article 95 of regulation No. 5 In 2012, 
it is deeds that do not fulfill the obligation under the administrative sanctions 
as provided for in Article 89 to 91. The act is forbidden and punishable under 
Article 96 of Regulation No. 5 of 2012 is a criminal offense as stipulated in the 
relevant legislation as well as in paragraph (2) of Article 96 of Regulation No. 
5 of 2012 which is a criminal offense as defined in Article 96 paragraph (1) is 
a crime. Juridical qualification of a crime in the legislation, theoretically is a 
violation, not a crime, because in principle the juridical qualification of crime is 
regulated by a law. Then in Chapter General Provisions Article 1 to 39 that were 
referred to the individuals or groups of persons or legal entities. This regulation 
impression that the subject of the offenses, in this case, is equivalent to the 
subject of administrative law, are persons and legal entities. But in the criminal 
provisions of this regulation there are no regulation or sentencing guidelines for 
a legal entity. Similarly, the provisions of the investigation that are formulated 
in advance rather than the criminal provisions.

3. Regional Regulation No. 6 of 2012 on Waste Management
 of this law regulates waste management in the city of Semarang. This regulation 

applies to the criminal provisions in Article 71 paragraph (1), (2), (3), (4). The 
criminal provisions are:
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Article 71
(1)  Any individual or legal entity who carry out waste management without the 

permit referred to in Article 19 and the prohibition as referred to in Article 
52 paragraph (1) letter e, f and g, and did not execute obligations as required 
under the provisions of the cost of administrative sanction forced referred 
to in Article 57 shall be punishable with imprisonment for a maximum of 3 
(three) months or a maximum fine of Rp 50,000,000 (fifty million rupiah).

(2)  Any person who violates the prohibition as referred to in Article 52 paragraph 
(1) letter a, b, c, and d, punished or fined in accordance with the provisions 
of the legislation in force.

(3)  the offenses referred to in paragraph (1) is an offense.
(4)  the offenses referred to in paragraph (2) is a crime.

the provisions of the criminal when seen from the side of theoretical criminal law 
and synchronization substantially there is a non-Synchron namely from the side 
of the subject criminal act which regulates also the subject of a criminal offense 
in the form of a legal entity, while not accompanied by rules or guidelines for the 
implementation of punishment for a legal entity. Then the provisions regarding 
the investigation arranged in advance rather than the criminal provisions.

4. Regional Regulation No. 14 of 2012 on the Implementation of Advertising
 Bylaw regulates the procedure for the organization of billboards in the city 

of Semarang. This regulation applies to the criminal provisions of Article 36. 
Technical placement norms of Regulation No. 14 in 2012 is a separate placement, 
where Article 36 is a provision that includes criminal sanctions and prohibited 
acts placed on Article 4, Article 6, Article 9, Article 12, Article 13, Article 14, 
Article 17, Article 20 and Article 30. there are no problems in the criminal 
provisions of Regulation No. 14 of 2012 on Billboard of synchronization related 
criminal provisions under Article 103 Penal Code. However, from the theoretical 
formulation of the penal provision after provision the investigation is not in 
accordance with the angle of the operation of the criminal law is functionally 
the material criminal law, criminal law formal and legal implementation of the 
criminal.

5. Regional Regulation No. 2 of 2013 on the Management of Groundwater
 This regulation governing the management of groundwater, soil water 

consumption, water conservation land in the city of Semarang. Criminal 
provisions of Regulation No. 2 of 2013 on the Management of Groundwater 
under Article 68 and Article 69. The criminal provision reads as follows:
Article 68
(1)  In the case of administrative sanctions as referred to in Article 65 and 

Article 66 have been dropped, responsible for the business and / or activity 
discharge duty as requirements within the administrative sanction, then 
punished with imprisonment of 6 (six) months or a maximum fine of Rp. 
50,000,000, - (fifty million rupiah).

(2)  The offenses referred to in paragraph (1) is a violation of Article 69
(1) In addition to the criminal act referred to in Article 68 may be subject to 

other crimes in accordance with laws and regulations.
(2 ) the offenses referred to in paragraph (1) is a crime.

 the offenses set out in Article 68 is an act that does not meet the administrative 
sanction if the offender violates the provisions of the administration. While 
Article 69 is a criminal offense other appropriate legislation. Provisions of 
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Article 69 actually do not need to be formulated for the criminal law provisions 
can automatically reach the national nature. Then  Article 69 itself stated with 
a qualified juridical crime is not true, because the crime in the regulations that 
qualified offense.

6. Regional Regulation No. 3 of 2013 on Regions Without Smoke
 This regulation regulates smoking area in the city, events organizing department 

without smoking. Criminal provisions of the Regulation No. 3 in 2013 under 
Article 33 which states that the perpetrator is not imposing administrative 
sanctions if the offender violates Article 8, Article 9, Article 10, Article 20, 
Article 21, the criminal sanctions. Criminal provision is not problematic 
synchronization criminal provisions in the Criminal Code, a provision 
investigations formulated before the provisions of material criminal law, is 
incompatible with the operation of the criminal law the material criminal law, 
criminal law and formal law enforcement criminal.

7. Regional Regulation No. 4 of 2013 on HIV and AIDS in the city of Semarang. 
This regulation was made in order to prevent and mitigate the spread of HIV 
and AIDS in the city, given the Semarang City is a city in Central Java that get 
special attention on the development of HIV(HumanImmunodeficiencyVirus)and 
AIDS(AcquiredImmune DeficiencySyndrome)continues to increase , Regional 
Regulation No. 4 of 2013 on HIV and AIDS in the city of Semarang in formulating 
the provisions of the criminal there is a problem that the provisions on the 
investigations in this case contained in Article 45 (criminal formal) formulated 
in advance rather than the criminal provisions contained in Article 46 ( material 
criminal law). This is not in accordance with the operation angle of criminal law, 
in which the material criminal law should be formulated in advance rather than 
formal criminal law. In essence, the formal criminal law is a rule to implement the 
substantive criminal law.

8. Regional Regulation No. 8 of 2013 on PDAM Tirta Moedal Semarang. Criminal 
provisions in the Local Regulation No. 8 of 2013 on PDAM Tirta Moedal Semarang 
is not defined specifically in criminal provisions, as the systematics are governed by 
Law No. 12 of 2011 on the Establishment of Legislation. Penal provisions arranged 
in a “Provisions on Claims, Liability, Indemnity and Sanctions” in Chapter XIV of 
Article 45. Article 45 Regional Regulation No. 8 of 2013 on PDAM Tirta Moedal 
Semarang, mentioned in paragraph 4:

 Board of Directors, Supervisors and Employees who perform actions referred 
to in paragraph (1), paragraph (2) and (3) other than the required return loss, if 
the measures do meet the elements of a criminal offense can be sanctioned in 
accordance Regulation legislation applicable.

 Conditions criminal as defined in Article 45 does not comply with the rules 
of criminal law should be. Criminal provisions in a regulation are formulated 
in a chapter on the criminal provisions explicitly. The formulation of the 
criminal provisions as the provision of “demands, Responsibility, Indemnity 
and sanctions” is not appropriate, because the penal provisions in a legislation 
or local regulations, should be formulated in a separate penal provision. Then 
regarding prohibited and punishable under law No. 8 of 2013 concerning PDAM 
Tirta Moedal Semarang, is not clear, a prohibited act and the criminal threat. 
This can create legal uncertainty.

9. Regional Regulation No. 14 of 2014 on the Handling of Street Children, Homeless 
and Beggars in the city of Semarang.
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 Regional Regulation No. 14 in 2014 was made in order to address social 
welfare issues arising from urbanization, poverty, a narrowness of employment, 
difficulties in obtaining education and health services, as well as other factors. 
This raises welfare issues social phenomena such as vagrants, beggars and street 
children, whose existence can be possible to the exploitation and potentially 
foment criminality, anxiety, discomfort and disorder citizens of the city. Bylaw 
No. 14 of 2014 contains criminal provisions as an effort in handling the social 
phenomenon, the criminal provisions set out in Chapter XIII of the provisions of 
Article 29 and 30. Sanctions provisions contained about actions that in Article 
29 and the criminal provisions, namely Article 30. Conditions of sanctions this 
adheres to the idea of a double track system in the form of crime and action. 
Such formulation is substantive is actually not wrong just not quite right. The 
formulation should be between the criminal provisions and actions included 
in the sub-chapter of its own under the terms of sanctions. Then the pattern of 
punishment in the form of imprisonment and fines are significant. In Article 30 
paragraph (1) liable to a maximum of three months imprisonment and a fine of 
one million rupiahs, while in Article 30 paragraph (2) liable to a maximum of 
three months imprisonment and a fine of fifty million rupiahs. Such criminal 
provisions do not have a pattern of criminal impartial and not patterned. It 
should be criminal sanctions should have clear benchmarks related to weight 
and weight acts of criminal sanctions will be formulated for the prohibited act.

2. Harmonization of Criminal Provisions in Regional Regulation of Semarang in 
Policy Formulation in Time to Come

Criminal Law in essence is a criminal system, where in the aspect of substance in 
material criminal law, there is a criminal system that consists of the Penal Code 
as the parent rule offense as existing in the general provisions in Book I Criminal 
Code. General provisions in Book I Chapter I-VIII of the Criminal Code applies to 
the rules of criminal outside the Criminal Code, including local legislation in which 
there are criminal provisions as referred to in Article 103 of the Criminal Code.

The formulation of the criminal provisions in local legislation should at least pay 
attention to principles principle as contained in the theory of criminal law. These 
principles are:
1. the principle of functional operation of the criminal law. This principle states that 

from the standpoint of the functional operation of penal law substantive criminal 
law must exist before formal criminal law then the implementation of criminal 
law. So the angle of the operation of the criminal law was already in sequence and 
systematic, may not be inverted.

2. Understanding the principles of qualification of the offense in the form of offense 
in the criminal provisions in the regulatory area.

3. Formulation of the criminal sanctions are clearly related prohibited act together 
with the criminal threat.

4. The placement of a criminal offense in the chapter criminal provisions on local 
regulations and not in the chapter on other provisions.

5. the provisions in local legislation when regulating the subject of criminal acts in 
the form of a legal entity, must be accompanied by sentencing guidelines for a legal 
entity.

6. Determination of criminal sanctions should notice a pattern of sentencing, with the 
foundation of the weights deeds .
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E. CONCLUSION
So far the author has succeeded in giving the tentative conclusions related to the research 
on the harmonization of criminal provisions in the regulations in Semarang with the 
criminal Code of the 
1. harmonization of penal provisions in local legislation in Semarang with the criminal 

Code has not happened because no waiver principles in criminal law that a waiver 
of the corner the operation of criminal law, the problem qualifying offense, criminal 
provisions that are less clear in the regulations of the area, the placement of a criminal 
act is not in the criminal provisions, the absence of sentencing guidelines for a legal 
entity, and the pattern of punishment irregular.

2. Formulation of the criminal provisions in local legislation in the future will come must 
pay attention to the principles of the corner of the workings of the criminal law, then 
the problem qualifying offense, the placement of a crime in chapter criminal provisions, 
the absence of sentencing guidelines for a legal entity, and the pattern of criminalization 
uniform.

F. RECOMMENDATIONS
Given the many mistakes formulations in the preparation of regulations, particularly in the 
the provisions of the criminal, should the drafting team need to understand the procedures 
for the establishment of local regulations as contained in Act 12 of 2011 regarding the 
procedure for the establishment of legislation along the principles of criminal law if the 
regulations are set concerning the criminal provisions.

the drafting team regulations can do testing regarding these regulations, before being 
implemented with the involvement of competent legal academics in the fields of law, so 
that errors in the formulation of these regulations into a minimalist
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ABSTRACT

Era of business competition has made company to be more focus in main business process. The 
impact is things out of main business is delivered to another company. This strategy is well 
known as outsourcing; general form of outsourcing is several tasks are delivered to outsourcing 
company. Then, do several administration and management process with user company based on 
criteria and rules that have been accorded. In this term, user company has no direct relationship 
with the labor. In reality, there is a discrepancy between law in books and law in action. 
Sometimes, the dispute between outsourcing user company with outsourcing labor. Most often 
dispute is rule breakings by outsourcing labor or dismissal before term of contract end. Based 
on Law No. 13 of 2013, outsourcing labor also get right and protection as labor from company 
in which he works or outsourcing provider company. The dispute between outsourcing provider 
company and user company can be settled internally based on contract between both of those 
parties. The important factor in outsourcing rule from employment law perspective to ensure 
legal certainty in outsourcing implementation and at the same time provide legal protection to 
the labor.   

Keywords: forest fire, environmental crime, AEC. 

I.  INTRODUCTION
A. BACKGROUND

Strong competition has demanded company management to calculate cost reduction. 
Companies start to outsource the functions that are important for companies, but do not 
directly relate to the core business of companies.1

Outsourcing phenomenon, in this case labor distribution, surely does not only become 
phenomenon in Indonesia because it is a worldwide business. Some key numbers 
regarding this global industry make outsourcing need for companies a fantastic thing. 
Almost every company from downstream to upstream uses outsourcing service. The 
existence of outsourcing in Indonesia is a form of world working market policy that is 
flexible, started by the existence of economy crisis in 1998 that required long process to 
pass various changes of developed economy conditions. The development of economy 
world is marked by globalization era of strict business world competition, companies 
are demanded to improve their performance by effective and efficient organization 
management, to only focus on the main business process, and companies’ activity 
supporting process is delegated to other party. This strategy is known as the term 
“outsourcing”. Common form of outsourcing is that there are some tasks that are then 
delegated to companies that provide outsourcing service.

1 Lalu Husni, Penghantar Hukum Ketenagakerjaan Indonesia, Revised Edition (Jakarta: Raja 
GrafindoPersada,2008) page 177
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In the field of employment, outsourcing is utilization of labor to produce or perform 
certain tasks by a company through a company that provides labors. It means that 
there exist companies that specifically train or prepare, provide, and employ labors for 
purpose of other companies. Such companies have direct employment relation with 
labors/workers employed.

Considering that outsourcing business is closely related to employment practice, 
regulations related to employment become important factor in spur the development of 
outsourcing in Indonesia. Where there is an outsourcing service provider, there will be 
outsourcing service users. In the outsourcing service users, the labors provided by the 
provider will perform the work activities. Before there is an employment relationship, 
outsourcing service provider and user do the administration process and based on agreed 
terms and conditions of employment. In this case, the service user does not directly 
relate to labors, but directly relate to the outsourcing service provider.

Problems that frequently occur are violations of company regulation by outsourcing 
labors, or employment termination by company to outsourcing labors before the 
expiration of employment contract. Based on the Law No. 13 Year 2003 regarding 
employment, outsourcing labors also get the right and protection as employees from the 
company where they work, in this case the company that provides outsourcing. In the 
implementation of outsourcing, various conflicts are likely to occur, namely in form of 
violation of company regulation by labors, or conflict between outsourcing labor and 
other labor, such as conflict regarding wage, different employment terms and conditions, 
violation of company regulation by outsourcing labors, or employment termination by 
company to outsourcing labors before the expiration of employment contract.

Conflicts followed by demonstrations from year to year put forward the issues of 
outsourcing and contractual work because outsourcing and contractual work are widely 
implemented in companies and conflict frequently occur between labor and outsourcing 
service user. From company’s view, outsourcing and contractual work are beneficial 
to the company because the company can terminate the employment at any time. The 
company usually does not give religious holiday allowance by reason that they are not 
permanent employees.

The daily practice of outsourcing nowadays is admitted to more harm the labors/workers 
because the employment relationship is always in form of temporary employment 
contract, lower wage, social security if any is limited to the minimum, there is no job 
security, and there is no career development security and others, so that it is reasonable 
that in such condition, it is said that outsourcing will torment labors/workers and blur 
the industrial relation.

B. FORMULATION OF PROBLEM

1. How is the existence of companies using outsourcing service in employing 
outsourcing labors?

2. How is the implementation of legal protection given by companies using outsourcing 
service to outsourcing labors?

C. RESEARCH OBJECTIVES

To review and analyze the existence of companies using outsourcing service in 
employing outsourcing labors.

To review and analyze the implementation of legal protection given by outsourcing 
companies to outsourcing labors.
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D. RESEARCH METHOD

The method used in the writing was by using normative legal research, namely by 
conceptualizing the law as a norm, rule, principle, or dogmas, by using statute approach2 
explained descriptively based on problems with various law rules and literatures, and by 
finding law opinion regarding problems that became the problem object.

II. DISCUSSION
1. Existence of Companies Using Outsourcing Service in Employing Outsourcing 

Labors
a.	 Definition	of	Outsourcing
 Outsourcing originates from the word “out” that means out and “source” that means 

source. In general definition, the term outsourcing is defined as contract (work) out 
as contained in Concise Oxford Dictionary. The term contract itself is defined as the 
following:3“Contract to enter into or make a contract. From the latin contractus, 
the past participle of contrahere, to draw together, bring about or enter into an 
agreement.”  Black’s Law Dictionary explains that outsourcing agreement,An 
agreementt to handle substantialy all of a party’s business requitments,esp, in the 
areas of data procassing and information management4.

Maurice Greaver, outsourcing is viewed as an action to transfer some company 
activities and right to take decision to other party (outsider provider), where 
the action is bound in a collaboration contract.5 Outsourcing is an alternative in 
performing the work itself. However, outsourcing does not just contract ordinarily, 
but further than that. Maurice F. Greaver II gives a definition of outsourcing as the 
following:6

“Outsourcing is the act of transferring some of a company’s reccuring internal 
activities and decision rights outside provider, as set forth in a contract. Becouse 
the activities are recurring and contract is used, outsourcing goes beyond the use 
of consultants. As a matter of practice, not only are the activities transferred, but 
the factor of production and decision right often are ,too. Factor of production 
are the resources that make the activities occur and include people, facilities, 
equipment,technology,and the other asset. Decision the responsibility for making 
decisions over certain elements of the activities transferred.”

While Rajaguguk gives an understanding of outsourcing as the following:7 “An 
employment relationship where the labors/workers employed in a company with 
contractual system, but the contract is not given by the employing company but 
by the company that provides the labors.” Similar opinion is also stated by Muzni 

2 Peter Mahmud Marzuki”Penelitian Hukum” (Jakarta; Kencana Prenada Media Group; 2005)page96 
3 Nur Cahyo, 2006, Pengalihan Pekerjaan Penunjang perusahaan dengan Sistem Outsourcing (Alih Daya) 

Menurut Undang-undang No. 13 tahun 2003 Tentang Ketenagakerjaan (Studi Kasus pada Asuransi Astra 
Buana), Thesis of Law Magister of FHUI, Depok, page 56

4 Bryan A. Garner “Black’s Law Dictionary”Seventh Edition West Group: St.Paul.Minn. Hall
5 Rini Irianti Sundary, Paper Entitled: Pelaksanaan Outsourcing Di Tinjau dari   Aspek Hukum 

Ketenagakerjaan dan Hubungan Industrial, (Bandung, 2007) page 2
6 Richardus Eko Indrajit and Richardus Djokopranoto, Proses Bisinis Outsourcing, (Jakarta: PT.Grasindo, 

2006) page 2
7 H.P.Rajaguguk, Peranserta Pekerja dalam Pengelolahan Perusahaan (Co-determination),(Jakarta:Yayasan 

Obaor Indonesia,2002) page 79
 Abdul Khakim,Penghantar Hukum Ketenagakerjaan Indonesia Berdasarkan Undang-Undang Nomor 13 

Tahun 2003, (Bandung: Citra Aditya Bakti, 2007) page 72
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Tambusai, the General Director of Industrial Relation of Department of Labors 
and Transmigration who defines outsourcing as contracting a part or some parts 
of company activities that previously are managed by itself to other company that 
henceforth is called as job recipient.8 Indeed, contractual work agreement is an 
agreement to perform certain job done by a contractual work company.

b. Existence of Companies Using Outsourcing Service
 Law politic formulates the direction of law order development of ius constitutum 

(ongoing law) that has been set by previous legal basis framework, then law politic 
tries to arrange ius constituendum (future law). Outsourcing in its development 
is frequently discussed as a company’s competitive strategy to focus on its core 
business. However, in the practice, outsourcing is commonly encouraged by a 
company’s greed to reduce cost to the lowest and to gain profit as much as possible 
that frequently violates business ethics.

In such dilemmatic situation, labor law as a guideline of the actors’ behaviors and 
actions9 in production process has a highly significant role in seeking that economy 
recovery and social welfare improvement effort are complementary, not negating 
each other. Labor law has to function as a stabilizer (stability), give fairness, and 
give clear directions forward (predictability). The three functions of labor law have 
to be supported by the implementation of legal education and the improvement of 
capability and morality of legal professionals.10 The tendency of some companies 
to employ labors with outsourcing system nowadays are generally motivated by 
company’s strategy to implement production cost efficiency. By using outsourcing 
system, the company tries to save expenditure in funding human resources who 
work in the concerned company.11

The existence of companies either government institutions or private in the 
implementation of outsourcing system reduces the complexity of span of business 
management control, political will with the existence of business opportunity 
equalization for small and medium enterprises, handling of several kinds of 
specific jobs with outsourcing system can reduce labor cost. The implementation of 
outsourcing is perceived by almost all of the companies in Indonesia. A survey was 
conducted by Research Division of PPM Management in 2008 using questionnaire 
with convenience sampling to 44 companies from various industries in Indonesia. 
Based on the result of survey, it was found that 73% of the companies used 
outsourcing labors in their operational activities, while the rest 27% did not use 
outsourcing labors.12

By using outsourcing system, companies try to save expenditure in funding 
human resources who work in the concerned companies.13 Because it is to save, 

8 Muzni Tambusai, Pelaksanaan Outsourcing (alih daya), Ditinjau dari Aspek Hukum Ketenagkerjaan 
Tidak Mengaburkan Hubungan Industrial, http://www.nakertrans.go.id/arsip berita/naker/putsourcing.
php. (Accessed on 5 February 2015).

9 Purnadi Purbacaraka, Perihal Kaedah Hukum, (Bandung: Alumni, 1980) page 45
10 Http://www.us-asean.org/afta.htm, The ASEAN Free Trade Area & Other ASEAN EconomicCooperation 

and Intregration, accessed on 6November 2016
11 Andrian Sutedi, Op.Cit., page 217
12 12Research Division of PPM ManagementYear (2008) regarding Percentage of Outsourcing Existence 

cited from Bayu Febrianto and Ilhamuddin, in article “Faktor Resistensi Buruh Terhadap Kebijakan 
Sistem Outsourcing”,Psychology Major, Faculty of Social and Political Science, Brawijaya University of 
Malang (accessed on 6 November 2016)

13 Adrian Sutedi, “Hukum Perburuhan”, (Jakarta:Kreasindo Medicita,2009), page 217



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 978

the implementation surely constitutes a process. Outsourcing indicates company’s 
effort to concentrate on its core business that can bring competitive profit and to 
contract the business activities that are not the core. The human resources are aided 
by supporting labors or outsourcing labors.14

Reviewed from the aspect of the interest of companies using outsourcing service, 
the existence of labor contracting or labor provider can be beneficial for the 
company because it can concentrate its thinking to handle its core business, while 
supporting works are delegated to service provider. Therefore, the company using 
outsourcing service does not need to have a large organization with a large number 
of labors. Similarly, employment issues can be eliminated by the existence of work 
partner of the company using the service that handles supporting works, where the 
employment relationship is directly handled by the contractor or labor provider.

The existence of companies using outsourcing service in the implementation of 
outsourcing system is that for efficiency, to reduce the complexity of span of business 
management control, political will with equalization of business opportunities 
especially for small and medium enterprises, then there are some kinds of specific 
jobs that require specific handling by certain experts, in form of new trade relation 
with order system, with outsourcing system in companies using outsourcing service 
can reduce labor cost.

Principally outsourcing is an effort to transfer some company’s supporting 
activities or services to third party with purpose to: (1) reduce cost; (2) focus 
on the main competence; (3) complete the function that it doesn’t have; (4) run 
business more efficiently and effectively; (5) increase flexibility according to any 
change of business situation; (6) control budget more strictly with the estimated 
cost; (7) reduce investment cost for internal infrastructure. In the research article 
by Hasanudin Rachman, some companies of outsourcing system among others: 
(1) to implement the government’s recommendation in developing partnership so 
that companies do not control industrial activities from downstream to upstream; 
(2) to increase the equalization of social welfare especially in suburban areas; (3) 
to encourage the occurrence of education & technology transfer process in field of 
industry & factory management; (4) to reduce industrial centralization activities in 
urban areas that can cause disturbance toward social insecurity, labor security, and 
conflict.15

To facilitate the explanation regarding the term outsourcing, the writer gives 
the following illustration: A is appointed as a labor in a company that provides 
outsourcing service (hereinafter referred to as T). Before being appointed as a labor, 
between A and company T a work agreement is made that contains that A is willing 
to be placed in a company that uses outsourcing service (hereinafter referred to as 
P). After the work agreement between A and company T is agreed, then company P 
will make an agreement with company T that contains that company T will employ 
its labor in company P. For the placement, company P will pay an amount of fund 
to company T.

From the illustration, we can see that in outsourcing system, there are two kinds 
of agreement, namely: (1) work agreement between A as the labor appointed by 
company T; and (2) agreement to set A to be placed in company P’s location, which 

14 Hasanuddin Rachman in article,“Gonjang-Ganjing tentang PekerjaKontrak/PKWT, Head of DPN 
APINDO Kadin Indonesia

15 Hasanuddin Rachman dlm artikel,”Gonjang-Ganjing tentang PekerjaKontrak/PKWT, ketua DPN 
APINDO Kadin Indonesia
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agreement is made between company T and company P. With the existence of the 
two separated agreements above, although A works in company P every day, A’s 
status is still an employee of company T. Therefore, in outsourcing system, the 
fulfillment of A’s rights (such as legal protection and welfare, work requirements, 
and conflict occurring) is still the responsibility of the company.

Some practitioners of employment law actually criticize the outsourcing system 
because in legal formal, the employing company is not directly responsible to the 
fulfillment of the concerned labor’s rights. Therefore, to protect the placed labor, 
some requirements are set to minimize negative impacts of outsourcing system. 
The requirements have to be fulfilled by companies providing outsourcing service 
and companies using outsourcing service so that the concerned labors’ rights keep 
protected and they are not exploited excessively. The requirements that have to 
be fulfilled by the employing company and the company providing outsourcing 
service are the following:16

1. Companies providing labor service are a form of legal entity and have permit 
from competent institutions;

2. Outsourcing labors placed cannot be used to perform the main activities directly 
related to production process;

3. Clear employment relationship exists between labors and companies providing 
labor service so that the placed labors get an optimal employment protection in 
accordance with minimum standard of employment;

4. Employment relationship has to be stated in written agreements (two 
agreements as mentioned above) that contain all of the rights and obligations of 
the parties in accordance with the provisions of statutory regulations regarding 
employment.

c. Implementation of Outsourcing in Perspective of Employment Law in 
Companies Using Outsourcing Service

The provisions of Article 64 to Article 66 of the Law No. 13 Year 2003 regarding 
Employment becomes a separated legitimation for the existence of outsourcing in 
Indonesia. It means that, in legal formal, outsourcing system has a strong legal basis 
to be implemented. That condition makes entrepreneurs implement the system. The 
term outsourcing actually originates from the provisions contained in Article 64 of 
the Law No. 13 Year 2003 regarding Employment that states that companies can 
transfer a part of work performance to other companies through agreement of work 
contracting or labor providers made in writing.17

Outsourcing work agreement can be compared to the form of building contracting 
agreement although actually they are not the same. Building contracting agreement 
can be equalized to ordinary contract system while outsourcing itself is not a 
contract. Labors/workers in building contracting agreement can be equalized to 
daily paid workers.

Arrangement of outsourcing in the Law No. 13 Year 2003 regarding Employment 
has not answered all problems of outsourcing that are quite wide and complex. 
However, at least providing legal protection for workers/labors especially related 
to employment requirements, employment conditions, social securities, and other 
employment protection can be made as reference in resolving problems if they 
occur, moreover, with the establishment of some policies related to outsourcing 

16 Adrian Sutedi, Op.Cit., page 218
17 Ibid.,page 217
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problems namely Regulation of Minister of Labor and Transmigration of the 
Republic of Indonesia No. 19 Year 2012 regarding Requirements of Transfer of Part 
of Work Performance to Other Company.

The Law No. 13 Year 2003 regarding Employment expressly does not govern 
the term outsourcing, implementation of outsourcing done by work contracting, 
employment relationship of implementation outsourcing done by work contracting, 
employment relationship between labors and contracting company. Moreover, 
in the implementation of outsourcing done by labor providing, the employment 
relationship occurs between the company providing the service and the labors. The 
implementation of the activity is contained in the Law No. 13 Year 2003 regarding 
Employment Article 64 that states that companies can transfer a part of work 
performance to other company by agreement of work contracting or labor providing 
made in writing. Based on the provisions, there are 2 (two) kinds of outsourcing 
implementation, namely outsourcing done by work contracting and outsourcing 
done by labor providing as regulated in Article 64, Article 65, and Article 66.

In Regulation of Minister of Labor and Transmigration No. 19 Year 2012 regarding 
Requirements of Transfer of Part of Work Performance to Other Company, that 
company using outsourcing service cannot employ labor to perform the main 
activities or activities related to production process and can only be used to perform 
supporting activities or activities not related to production process. The activities, 
among others cleaning service, catering for employees, security personnel, or 
supporting service in field of mining and oil, and transportation for employees. 
Although in fact many companies using outsourcing service in implementing the 
outsourcing process employ outsourcing labors in the main activities or activities 
related to production process.

Companies using outsourcing service in the implementation of outsourcing system 
basically have to meet the requirements described above. All of the requirements 
above are cumulative, so that if one of the requirements is not met, then the part 
of work cannot be outsourced. The employed companies as vendor/work partner 
in the area of companies using outsourcing service have to be incorporated. The 
provisions are required because many employed companies are not responsible in 
fulfilling their obligation for labor/worker’s rights as appropriate so that labors/
workers are displaced. Therefore, being incorporated is important so as not to dodge 
the responsibilities. In this case, the employed company for the law transfers to the 
company using outsourcing service as the employer.

Employment protection and employment requirements for outsourcing labors in a 
company using outsourcing service are at least the same as the employees of the 
company using outsourcing service. It is intended to get equal treatment, so that 
there are no employment requirements, wages, and employment protection that 
are lower. Employment relationship occurring in outsourcing between outsourcing 
labors and the company using outsourcing service is stated in work agreement 
made in writing between the employed company and outsourcing labors. Therefore, 
outsourcing labors do not have direct legal relationship with the company using 
outsourcing service.

Cooperation relationship between the company providing service and the company 
using outsourcing service is bound by an agreement stated in form of work 
contracting agreement or labor providing agreement. The agreements made by the 
parties have to meet the requirements for valid agreements as contained in Article 
1320 of Civil Code. Nonetheless, in making work agreement, in addition to be 
guided by the provisions of Article 1320 of Civil Code, there are other elements they 
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have to fulfill. According to an expert of labor law from the Netherlands, namely 
Prof. Mr. M.G. Rood, he states that a work agreement exists if the work agreement 
fulfills 4 (four) requirements, namely elements consisting of:18 (1) availability of 
work; (2) availability of service; (3) availability of certain time; and (4) availability 
of pay or wage.

Work agreement between outsourcing labor with outsourcing provider as the 
outsourcing company usually follows the period of collaboration agreement 
between the company providing and the company using outsourcing service. It is 
intended that if the company using outsourcing service terminates the collaboration 
with the company providing service, at the same time the work contract between 
outsourcing labor and the company providing service will be terminated. Although 
outsourcing labor in organization is below outsourcing provider, at the time of 
recruitment, the outsourcing labor has to obtain approval from the company using 
outsourcing service. Common form of work agreement used in outsourcing is 
temporary work agreement. 

2. Implementation of Legal Protection Provided by Companies Using Outsourcing 
Service for Outsourcing Labors

Problems frequently occurring in outsourcing system in companies using outsourcing 
service towards outsourcing labors are the implementation of legal protection and 
occurring conflict such as intervention by employees of the company using outsourcing 
service in directly selecting contracted labors, coercion of labor problem solving in 
political way, involvement of the employing company by outsourcing labor in their 
industrial relation. 

Legal protection in employment termination, if the company providing service does 
not continue the work contracting agreement made by the company using outsourcing 
service, the employment will be terminated casually without any compensation from the 
company providing service and the company using outsourcing service. The problem 
causes inconvenience felt by outsourcing labors. Additionally, many companies 
providing service do not participate in protection and occupational safety by engaging 
outsourcing labors to be members of social security. In terms of benefit, surely there 
are differences between outsourcing labors and the employees in the company using 
outsourcing service. The matters contained in company regulation agreed to be obeyed 
are socialized to outsourcing labors and the company providing outsourcing service. 
The socialization is important to minimize claim from outsourcing labors who demand 
to be permanent employees in the company using outsourcing service because of the 
lack of information regarding legal relationship between labors and the company using 
outsourcing service.

Such implementation of outsourcing can cause labor anxiety, and frequently followed 
by various work problems, so that the goals of outsourcing are not achieved due to the 
disrupted production process of goods and services. Law implementation as a process 
basically is an implementation of discretion related to decision making that is not strictly 
governed by law principles, but has personal assessment element. Quoting the opinion 
of Roscoe Pund, La Favre states that basically discretion is located between law and 
moral (ethics in narrow sense).19

18 M.G.Rood, in upgrading material article for lecturers of Employment Law in Indonesia, at Faculty of Law 
of Undap Bandung, on 17-19 August 1989

19 Retno Kusumayanti, in article, Op.Cit., page 2
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Therefore, the implementation of outsourcing legally protects labors not solely for law 
enforcement, but there are other influential factors, among others:20 (1) legal factor 
itself, (2) factor that implements law, namely companies and labors; (3) cultural actors, 
as products of work, creation, and taste based on human intention in social life. The 
three factors above need to get attention in implementing outsourcing. It is intended 
that labors truly obtain decent legal protection according to their rights. Besides that, 
protection for labors is the most important factor to create balance and employment 
relationship to create equal social fairness in field of employment pursuant to Pancasila 
and the Constitution 1945.

One form of legal protection and certainty for the labors is by implementing work 
agreement. Work agreement is an agreement made by outsourcing service providers 
and outsourcing labor that contains the rights and obligations of the entrepreneur and 
the labor, including work requirements, wage, and working period. With the existence 
of work agreement, the parties who agree to establish employment relationship are 
expected to understand more about their rights and obligations and to know more 
whether they have implemented the agreement appropriately or they have violated the 
agreement.

It is important because outsourcing arrangement viewed from the aspect of employment 
law is to give legal certainty of outsourcing implementation and at the same time give legal 
protection to workers/labors.21 While legal protection itself means the effort to create a sense 
of safety and protection.22 The Law of Employment as the explanation of the Constitution 
1945 and TAP MPR has governed legal protection for labors in form of protection for 
labor’s rights, among others protection against employment termination, social security, 
decent wage, and retirement saving. In addition to the aforementioned, each labor has the 
same right and opportunity to choose and get decent living. Legal protection for labors 
basically contains two elements, namely preventive and repressive legal protection. 
In preventive legal protection, it aims to avoid conflict. One of the forms is public 
participation in law that has not been legalized or public hearing to avoid conflict.23 
In preventive legal protection, it requires role of labor/employment supervisor. Labor 
supervision is governed further in Article 176 to Article 181 of the Law No. 13 Year 
2003. The regulation is general and will be explained further in statutory regulations. 
Moreover, in Regulation of Minister of Labor and Transmigration No. 19 Year 2012 
regarding Requirements of Transfer of Part of Work Performance to Other Company in 
Article 33.

One of the goals of employment development is to provide protection for labors in 
realizing welfare. Each labor has the same opportunity without discrimination to get job, 
the same treatment from the entrepreneur. Each labor has the same right and opportunity 
to choose and get decent living. Based on the provisions of Article 4 of the Law No. 13 
Year 2003, employment development aims to: (a) employ and empower labor optimally 
and humanely; (b) realize the equalization of work opportunity and provide labors 
pursuant to the needs of national and regional development; (c) give protection to labors 
in realizing welfare; and (d) improve the welfare of labors and their family.

Therefore, the goals of legal protection for labors are to secure the ongoing of 
employment relationship system harmonically without any pressure from the strong 

20 Ibid., page 4
21 Andrean Sutedi, Op.Cit., page 222
22 http://www.pa-tanahgrogot.net/utama/images/storis/pdf/artikeizhari.pdfaccessed on 24 May 2010
23 http://S2.Hukum.Unvpncasila.ac.id/attachment/061- Retmo Kusumayanti 5207220001 implementation 

of Outsourcing accessed
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party to the weak party. Therefore, entrepreneurs have to implement the provisions of 
labor protection pursuant to the applicable statutory regulations. Labor protection is 
classified into three kinds, namely:24(1) social protection, namely a protection related to 
social effort that aims to enable workers/labors to receive and develop their livelihood 
as humans in general, and especially as a member of society and family. This social 
protection is also called as occupational health; (2) technical protection, namely a kind 
of protection related to the efforts to keep workers/labors away from accidents that can 
be caused by working tools or materials worked on. This protection is frequently called 
as occupational safety; (3) economic protection, namely a kind of protection related to 
the efforts to give workers/labors enough income to meet the everyday needs for them 
and their families, including if the labors/workers cannot work due to a cause beyond 
their intention. This kind of protection is frequently called as social security.

The three kinds of protection have to be absolutely understood and implemented as well 
as possible by outsourcing service users. The vendors/work partners of companies using 
outsourcing service also have not only to understand the kinds of protection mentioned 
above but also to implement for outsourcing labors to be employed in companies using 
outsourcing service.

While the object of labor protection according to the Law Number 13 Year 2003 includes:25 
(a) protection of rights in employment relationship; (b) protection of workers/labors’ 
basic rights to discuss with entrepreneurs and go on strike; (c) protection of occupational 
health and safety; (d) special protection for female workers/labors, children, and the 
disabled; (e) protection of wage, welfare, and social security; and (f) protection of rights 
of employment termination.

Each worker/labor including outsourcing labor is entitled to get protection of their rights 
as described above. Work requirements for workers/labors in the company providing 
outsourcing service have to be at least the same as the workers/labors in the company 
using outsourcing service so that there exists the same treatment to moral and decency 
as well as appropriate treatment according to human value and dignity pursuant to 
religious values.26

III. CONCLUSION
1. Existence of Companies Using Outsourcing Service in Employing Outsourcing Labors

The existence of companies using outsourcing service in the implementation of 
outsourcing system is for efficiency, to reduce the complexity of span of business 
management control, political will with equalization of business opportunities especially 
for small and medium enterprises, then there are some kinds of specific jobs that require 
specific handling by certain experts, in form of new trade relation with order system, 
with outsourcing system in companies using outsourcing service can reduce labor cost.

The provisions of Article 64 to Article 66 of the Law No. 13 Year 2003 regarding 
Employment becomes a separated legitimation for the existence of outsourcing in 
Indonesia. It means that, in legal formal, outsourcing system has a strong legal basis 
to be implemented. That condition makes entrepreneurs implement the system. The 
term outsourcing actually originates from the provisions contained in Article 64 of the 

24 Zaeni Asyhadie, Hukum Kerja Hukum Ketenagakerjaan Bidang Hubungan kerja, (Jakarta: PT 
Ragagrafindo Persada, 2007), page 78.

25 Abdul Khakim, Op.Cit,. page 106
26 Ibid., page 79
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Law No. 13 Year 2003 regarding Employment that states that companies can transfer a 
part of work performance to other companies through agreement of work contracting 
or labor providers made in writing.27Outsourcing work agreement can be compared to 
the form of building contracting agreement although actually they are not the same. 
Building contracting agreement can be equalized to ordinary contract system while 
outsourcing itself is not a contract. Labors/workers in building contracting agreement 
can be equalized to daily paid workers.

2. Implementation of Legal Protection Provided by Companies Using Outsourcing 
Service for Outsourcing Labors

One form of legal protection and certainty for the labors is by implementing work 
agreement. Work agreement is an agreement made by outsourcing service providers 
and outsourcing labor that contains the rights and obligations of the entrepreneur and 
the labor, including work requirements, wage, and working period. With the existence 
of work agreement, the parties who agree to establish employment relationship are 
expected to understand more about their rights and obligations and to know more 
whether they have implemented the agreement appropriately or they have violated the 
agreement.

It is important because outsourcing arrangement viewed from the aspect of employment 
law is to give legal certainty of outsourcing implementation and at the same time give 
legal protection to workers/labors. While legal protection itself means the effort to 
create a sense of safety and protection.28In preventive legal protection, it aims to avoid 
conflict. One of the forms is public participation in law that has not been legalized 
or public hearing to avoid conflict. In preventive legal protection, it requires role of 
labor/employment supervisor. Labor supervision is governed further in Article 176 
to Article 181 of the Law No. 13 Year 2003. The regulation is general and will be 
explained further in statutory regulations. Moreover, in Regulation of Minister of Labor 
and Transmigration No. 19 Year 2012 regarding Requirements of Transfer of Part of 
Work Performance to Other Company, there is no legal protection because between 
the company using outsourcing service and outsourcing labor there is no legal relation. 
Legal relation only exists between the outsourcing provider and outsourcing labor 
namely with one of the forms by implementation of work agreement. Reviewed from 
the aspect of employment law, work agreement is to provide legal certainty and at the 
same time provide legal protection for outsourcing workers/labors.

B. RECOMMENDATION

Companies using outsourcing service in the implementation of outsourcing system 
basically have to meet the requirements described above. All of the requirements above 
are cumulative, so that if one of the requirements is not met, then the part of work 
cannot be outsourced. The employed companies are as vendors/work partners in the 
area of companies using outsourcing service.

Legal protection for outsourcing labors in daily practice helps to maintain the productivity 
and stability in the company using outsourcing service, although the work delegation 
given by the company using outsourcing service to vendor/work partner as the outsourcing 
company, but at least the company using outsourcing service can observe occupational 
safety and legal protection for outsourcing labors, because the one knowing the daily 
activities in work performance is the company using outsourcing service itself. In the 

27 Ibid,.page 217
28 http://www.pa-tanahgrogot.net/utama/images/storis/pdf/artikeizhari.pdf accessed on 24 May 2010
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Law of Employment No. 13 year 2003, no statutory regulation in field of employment 
that governs the protection for workers/labors in implementing outsourcing expressly 
and straightforward, just like Article 65 verse 5 that cannot explain either. With the 
establishment of Regulation of Minister of Labor and Transmigration No. 19 Year 2014 
regarding Requirements of Transfer of Part of Work Performance to Other Company.

Here government should make draft of Law or Decision of Minister that specifically 
governs regarding outsourcing labors or at least revise the Law Number 13 Year 2003 
regarding Employment that contains the regulations for protection for outsourcing 
labors to give legal certainty more.
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ABSTRACT

Sanction in law consists of the penal sanction, private sanction, and administrative sanction. Each 
sanction has different purpose. The stronger sanction from preventive aspect is administrative 
sanction. Administrative sanction can be various depend on offence. Along with the policy 
of half task distribution to another company, it is suspected that there are several service 
provider companies which not obey the regulation. Those companies deserve to be punished 
with administrative sanction. Based on reality, the object of this research is  implementation 
of administrative sanction to service provider companies which commit an offence.  Method 
of approach used in this research is socio-juridical approach and sample is  taken from four 
regencies and cities in Central Java province. Sample determination is based on purposive 
sampling. Data are taken by interview and literature research, then analyzed qualitatively. This 
research shows that administrative sanction imposed to service provider company  which not 
obey the rules is rejection of registration and revocation of operation license

Keywords: Administrative sanction, Service Provider, and Operational License 

INTRODUCTION
The norm in a certain society works to manage the social life of society so their needs run well. 
The norm becomes a life orientation for the society that leads how to act other people well and 
appropriate.1 In a dictionary Kamus Besar Bahasa Indonesia, norm means rule or regulation for 
a particular group of people in a society, used as acceptable and appropriate behavior guidance 
and boundaries in the social group. On the other word, it also means rule, size or principle which 
is applied as a standard to assess or compare something.2 There are types of a norm. They are 
religious, ethics, morality, custom, law, and so on. From the whole types of norms applied in the 
society, the law becomes the most decisive than the others. Law tends to be enforced and has 
sanctions in its practice.

Sanction is the most important part of law. It provides coercion from the government against 
citizens in their commandments, obligations, or restrictions set out in regulations issued by the 
administration of the state (government). In the context of sociology, a sanction is a form of law 
enforcement. Law enforcement is the process to realize the desires of the law becomes a reality. 
Those desires are thoughts from law makers formulated in legal regulations.3 If there is violation 
against the regulation, it will be punished. The sanctions are punishment or effort to enforce 
people obeying the rules.4

1 Zaeni Asyhadi, Arief Rahman, and Mualifah. Introduction of Indonesia Law. (Jakarta: RadjaGrafindo Persada, 
2015). Page 2.

2 Team Dictionary Compiler Development Center and Language Development, Language Big Dictionary 
Indonesia,(Jakarta : Balai Pustaka.halaman, 1993). Page 617.

3 Satjipto Rahardjo. Law Enforcement Problem - A Review Sociology. (Bandung : Sinar Baru, 1984), Page 24
4 Op.Cit.Page 782.
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Sanctions can be in form of criminal, civil, or administrative sanctions. Each sanction can stand 
alone and even be applied together. In essence, criminal sanctions aimed for law breaker to give 
deterrent or sorrow. Civil sanction can be in the form of payment of compensation given to the 
victim for any damage suffered as a result of unlawful acts. While administrative sanctions 
aimed at the prevention and cessation of violations as well as efforts of recovery into the original 
state.5

In this study, the researcher only focuses on administrative sanctions against the employee 
provider company who violates the provisions of the legislation in force. As we know that the 
Government has issued policies related to the employee provider company in the Law of the 
Republic of Indonesia Number 13 in 2003 on Manpower Articles 64, 65, and 66. As the guidance 
for implementing this, the Government then issued Regulation of the Minister of Manpower 
and Transmigration of Republic of Indonesia Number 19 Year 2012 regarding Requirements 
for Handling over Work Duty to Other Company. Furthermore, this regulation is followed up 
by the release of Letter of the Minister of Manpower and Transmigration Republic of Indonesia 
Number: SE.04 / MEN / VIII / 2013 on Guidelines for the Regulation of the Minister of Manpower 
and Transmigration Republic of Indonesia Number 19 Year 2012 regarding Requirements for 
handling over work duty to other company.6

Essentially, these policies issued by the Government is intended that the practice of handing 
over part of work duty to the employee provider companycan be held properly in view of many 
parties are involved in its implementation. One of the efforts made by the government to ensure 
compliance with the policy is the application of administrative sanctions against the employee 
provider company who violates the laws and regulations in force.

This study is a legal research using statute approach. The basic of the research is normative 
laws or regulations and their implementation in a particular society. On the other words, this 
study is about the implementation of the law (law in action) in the society. Basis regulation 
that is used is the Law of the Republic of Indonesia Number 13 of 2003 on Labor, the Minister 
of Manpower and Transmigration Republic of Indonesia Number 19 Year 2012 regarding 
Requirements for handling over work duty to other company, letter of the Minister of Manpower 
and Transmigration Indonesia Number: SE.04 / MEN / VIII / 2013 on Implementation 
Guidelines for the Regulation of the Minister of Manpower and Transmigration Republic of 
Indonesia Number 19 Year 2012 regarding Requirements for handling over the work duty 
to the other companies, as well as the Indonesian Government Regulation No. 86 Year 2013 
on the procedure of Implementing Administrative Sanctions to the nonpublic Employer and 
everyone, besides the Employer, Worker and Beneficiaries contribution in the Implementation 
of Social Security.

The sampling method used in this study is purposive sampling method. The research sample 
covered the region of Central Java Province including four districts / cities (Kota Magelang, 
Pekalongan, Kudus and Banjarnegara). Data collection (primary and secondary data) was 
conducted through interviews and literature study. The collected data were then analyzed 
qualitatively to generate analytical descriptive data based on what is stated by the respondent in 
writing or verbally.

5 Bahcrul Amiq. Aspects of the Law of Supervision of Financial Management - in the Perspective of State 
Implementation of Clean.(Yogyakarta : LaksBang PRESSindo, 2010), Page 2-3.

6 Endah Pujiastuti and A. Heru Nuswanto. "Supervision of Service Provider Company Workers / Labor. 
Proceeding. National Conference Research and PKM: Social, Economic, and Humanities, 2014, Volume 
4, No. 1. Page 311-312.
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DISCUSSION
The Government of the Republic of Indonesia has issued a policy relating to handling over 
the work duty to the other companies stated in the Law of the Republic of Indonesia Number 
13 Year 2003 on Manpower precisely in Article 64, Article 65 and Article 66. There are two 
types of company. They are recipient company chartering jobs and employee provider. The 
recipient companies chartering job is a legal entity company that is eligible to receive a partial 
work implementation of the employer company. Employee Provider Company is legal entity 
companies in form of Limited Liability Company (PT) that are eligible to carry out activities 
supporting services company employer. While the employment provider company is a company 
that give subcontract part of the work to the company receiving the contract of work or employee 
Provider Company.7 The notion is reinforced in the Circular Letter of the Minister of Manpower 
and Transmigration Republic of Indonesia Number: SE.04 / MEN / VIII / 2013.8In this research, 
the researcher focused on the employee provider company.

Regulation of Minister of Manpower and Transmigration Republic of Indonesia Number 19 Year 
2012 concerning requirements of handing over submission of Work Implementation to other 
Companies in Chapter III on the requirements of the provision of worker / labor, agreement in 
providing worker / labor, the requirements of service providers worker / laborer, as well as the 
employment agreement about provision of worker / laborer.9

The company which intends to hand over submission of work implementation (called employment 
Provider Company) to the other company (called employee Provider Company) must have an 
agreement at once. This agreement must be in written form assigned by both companies. Firstly, 
in the substantial point of agreement must contain statement assertion of willingness to employ 
the labor from the employee provider company in term of continuous work system, relationship 
agreement between the employee provider company and the employee, and the job description.10 
Based on the provisions of the Regulation of the Minister of Manpower and Transmigration 
Republic of Indonesia Number 19 Year 2012 concerning handing over submission of Work 
Implementation for other Companies Article 17 letters b and c mentioned that the job which 
can be outsourced to the employee provider company must be in form of supporting service 
activities or an activity that is not directly related to the production process. The activities can be:
1. Cleaning service;
2. Catering;
3. Security;
4. supporting service enterprises in the mining and petroleum; and
5. Transportation business for the workers / laborers.

The agreement of providing employee must be registered to the authority institution responsible 
for labor affairs at the district / city where work is carried out.11

The administrative sanctions will be imposed in terms of the agreement of providing worker / 
labor does not meet the requirements described earlier, then an official of the authorized agency 
in the field of employment at the district / city where the work will be carried out may refuse 
the application for registration. The legal consequence of this rejection is the employee provider 

7 Regulation of the Minister of Manpower and Transmigration of Republic of Indonesia Number 19 Year 2012 
regarding Requirements for Handling over Work Duty to Other Company, Article 1 number 1, number 2, and 
number 3.

8 Circular Letter of the Minister of Manpower and Transmigration Republic of Indonesia Number: SE.04 / MEN 
/ VIII / 2013

9 Op.Cit. Article 17 -- Article 32. Look : Endah Pujiastuti and A.Heru Nuswanto. Outsourcing – Lincese 
Regulation in  Indonesia. (Semarang : Semarang University Press, 2015). Page 26 -36.

10 Ibid. Article 19.
11 Ibid. Article 20.
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company cannot carry out operational activities work. If the employee provider company is 
stillconducting operations while he did not register an agreement providing worker / labor, the 
government agency responsible for labor affairs in provincial level authorities will revoke the 
operating license for the employee provider company based on a recommendation from the 
responsible agency in the field of employment at the district / city.

Related to these provisions, based on the results of the study until the end of 2015, it showed 
that there was not any employee provider company which was revoked its operating license 
by the Department of Manpower and Transmigration of Central Java province’s throughout 
four districts / cities sample. This means that the employee provider company in four districts / 
cities had completed registration agreement in providing worker / labor between the companies 
employer and the employee provider company, and the agreement had fulfilled the regulation 
in Article 19 and Article 20 of Regulation Minister of Manpower and Transmigration Republic 
of Indonesia Number 19 year 2012 so that the government agency which was responsible for 
labor affairs at the district / city did not reject the application for registration of an agreement 
providing worker / labor.

Furthermore, in the Regulation of Minister of Manpower and Transmigration of Republic of 
Indonesia Number 19 Year 2012 concerning requirements handing over submission of Work 
Implementation for other Companies Article 27 specifies that every employee provider company 
must make a written employment agreement with the workers / laborers.12 There are two ypes 
of agreements that can be made. They can be a specific time employment agreement and 
employment agreement for an unspecified time.In principle, the employment agreement must 
ensure the fulfillment of the rights of every worker / laborer in the employment relationship 
in accordance with the legislation in force. When the employment relationship is based on the 
object of his employment agreement is determined, the employment agreement must contain:
1. guarantee of the continuity of the work;
2. guarantee of the fulfillment of the rights of workers / laborers in accordance with the 

legislation and the agreement;
The rights of workers / laborers include:
a. the right to leave if they meet the terms of employment;
b. the right to social security;
c. right to holiday allowance;
d. the right to break at least a day for a week;
e. the right to receive compensation in case of the employment relationship is terminated 

by the service provider company workers / laborers before a certain time employment 
agreement which is not because of the fault of the worker;

f. the right to wage adjustment calculated from the accumulated years of service that have 
been committed;

g. Other rights set out in the legislation in force and / or previous employment agreement.
3. The guarantees of tenure calculation in the case of change of employee Provider Company 

to set wages.

This employment agreement must be listed on the agency which is responsible for workers in the 
district / city where the work is carried out.

Administrative sanctions will be imposed if the agreement has not registered by the employee 
provider company. The government agency which is responsible for labor affairs at the provincial 
level has authority to revoke the operating license for the employee provider company based on 
the recommendations of the government agency which is responsible for labor affairs at the 

12 Ibid. Article 27 section (1).
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district / city.13 In this case, the operation of employee provider company in the working area 
of   the certain district / city will be stopped (not allowed to do any activities). The revocation 
of o p erating license does not stop the obligations of the employee provider in term of the 
responsibility for fulfilling the rights of workers / laborers.

The result of this study showed that by the end of 2015 none of any company‘s operational 
license was revoked by the department of Manpower and Transmigration of Central Java in 
four  districts/cities samples because of non-registered employment agreement. Therefore, it 
means that all employee provider companies in four districts had registered their employment 
agreement to the agency of labor affairs in each district/city.

In addition, in fact, not all of offices of employee Provider Company in each district/city are 
headquarters of the company (some of them are branch offices and the headquarters are located 
either in province and outside of province), so the department of Manpower and Transmigration 
of C e ntral Java collaborates with the agency of labor affairs where the headquarters of the 
company are located. The department of Manpower and Transmigration requires the employee 
provider company to enclose the pre-requirements when the company proposes either new and 
extension of operational license based on the legislation as follows:
1. The recommendation from the agency of labor affairs where the employee provider company 

is located.
2. There must be conformity on vision and mission stated in the establishment Deed of the 

employee provider company, corporate registration, and the business license.
3. T h e employee provider company located out of Central Java must establish the branch 

company in Central Java and hold a license from the agency of labor affair in Central Java.
4. Attach a letter of employment and health insurance from the company as a guarantee of 

protection and welfare for the employee.14

Related to employment and health insurance, the employer (including the employee provider 
company) must completely register himself and his employees as the member of the insurance 
agency (BPJS) based on the purposive program well.15 If this requirement is not fulfilled by the 
company, there will be administrative sanctions below:
1. A written warning;
2. fine; and/or
3. do not receive public services.

Hopefully, these sanctions will protect the rights of the employee in participating the insurance 
program.

Moreover, the department ofManpower and Transmigration of Central Java requires the company 
to s tate the location of work placement as fulfilling the registration form of license proposal 
(either new and extension). Then the license only covers the districts of Central Java.

CONCLUSION AND RECOMMENDATION
Based on the result of this study, it can be inferred that:
1. The administrative sanctions against the service provider company workers / laborers are 

given in the form of denial of the application for registration, the revocation of the operational 
license, as well as a written warning, fines, and / or do not receive public services.

2. Rejection of the operational license will be done if the employee provider company does not 
follow the requirements of registered agreement on providing labor

13 Ibid. Article 27.
14 Op.Cit. page 316-317.
15 Look Article 3 Regulation of Goverment Republic of Indonesia Number 86 Year 2013.
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2. Revocation of operating license will be applied if the employee provider company does not 
register the agreement in providing worker / labor but he still runs the job as well as the 
employment agreement between the employee Provider Company and the employee is not 
listed on the responsible agencies of labor affairs throughout the districts / cities where the 
work is performed.

3. A written warning, fines, and / or discharging public service will be imposed to the employee 
provider companies if they did not register themselves and their employees as the member 
to the insurance agency (BPJS) gradually in accordance with their chosen social security 
programs completely and correctly.

4. Based on the findings, the researcher suggests to the government in district/city to optimize 
the preventive efforts in the enforcement of laws and regulations related to the activities of 
employee Provider Company. It is very essential because the preventive efforts can minimize 
the problems on handing-over the job to other companies. As a result, those problems can be 
solved as soon as possible.
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ABSTRACT

Nowadays, there are many cases of sexual abuse against children crime occured. Several sexual 
violence cases need extra protection especially for victims of sexual abuse. Based on such 
consideration, issued law No.35 of 2014 on Amendments of Laws No.23 of 2002 on Child 
protection. This regulation is one of government efforts to reform the law which aims at ensuring 
children rights fulfillment namely right to grow up, develop and optimal participation and get 
protection from violence.The existence of this law is considered able to prevent and decrease 
sexual abuse against children. However, in reality it is still far from expectations. There are a lot 
of sexual abuses still in high rate statistically.To optimize children protection, the government 
has issued Government Regulations In Lieu Of Law on castration penalty for perpetrator of 
sexual abuse against children.  This amendment is issued because government aware that sexual 
abuse against children is continuously increase.However, the castration action became pro and 
contra in public. 

In this paper, there are two issues are analyzed namely legal policy which underlie castration 
action for sexual abuse against children perpetrator and the reason of castration action as sentence 
for sexual abuse against children perpetrator. Method used in this research is normative juridical 
approach and analyzed using secondary data.The result of this research showed that legal policy 
of castration action for Sexual Abuse Against Children Perpetratoris cause byprevious law on 
children protection had not been accommodated in combating sexual abuse against children, as 
well as castration is considered as a solution in sentencing the perpetrator in which this is not a 
reprisal but a preventive sentence. It is also hoped can create the deterrence effect for perpetrator.
Keywords: Legal Policy, Castration, Sexual Harassment

A.   INTRODUCTION
Children are mandate and gift from the Almighty God in which the value and dignity as 
human beings are attached. Each child has value and dignity that should be upheld and 
each child born has to get their rights. It conforms to the provisions of Children’s Right 
Convention ratified by Indonesian government by Decision of President No. 36 Year 1990 
that states general principles of children’s protection, namely non-discrimination, children’s 
best interest, life and growth continuance, and children’s participation appreciation1. 
However, until the issuance of Children’s Protection Law and until now, children’s welfare 
and right fulfillment are still far from expectation. It can be seen from repetition of sexual 
harassment toward children.

Frequent sexual harassment toward children, observed from many cases of sexual harassment 
occurred in 2014-2016, among others:

1 Rika Saraswati, 2015, HukumPerlindunganAnakDi Indonesia, Citra Aditya Bakti, Bandung, page 1
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a. Case of AS (24 years old) alias Emon, a resident of Sukabumi City, who was called 
as a sexual predator that was thirsty of children to be sodomized. Sexual harassment 
committed by AS had reached 73 children2;

b.  Case of a man initialized MS, 35 years old, who raped AS, a 13-year-old kid who was 
his own nephew3;

c. Case of abuse committed by Syanwani alias Iwan/IW (45 years old), the arrest of a 
man who worked as motorcycle driver was done because of the report that the man had 
abused eight kids, namely BS (12), MMD (15), RR (15), RN (14), MIS (15), NSH (11), 
NK (13), FRH (13)4;

d. Case of rape and murder of a girl
 Initialized PNF, 9 years old, PNF was found naked and wrapped by cardboard in 

Kalideres, West Jakarta. From the result of autopsy on the victim, it was found that PNF 
died due to sexual harassment. The sexual intercourse was done in violence and led to 
her death5;

e. Case of rape and murder of Yuyun (14), a resident of Kasie Kasubun Sub-District, 
Padang UlakTanding District, RejangLebong Regency, Bengkulu, who was raped and 
murdered by 14 criminals6.

Some cases of sexual harassment toward children above show the more frequency of sexual 
harassment toward children nowadays so that it becomes public attention. To optimize the 
protection for children, the government has issued Government Regulation in Lieu of Law 
regarding castration for the perpetrators of sexual harassment toward children.

Selection or determination of castration as one of the means to countermeasure crimes 
basically is a policy option. In determining a policy, people can be pro or con toward 
castration. However, after the policy is decided/established and then formulated in a 
Government Regulation in Lieu of Law, then observed from the aspect of penal policy and 
criminal policy, the policy of formulation of castration is surely expected to be implemented.

B. DISCUSSION
1. Legal politics underlying the issuance of castration for the perpetrators of sexual 

harassment toward children

According to Sunaryati Hartono in her book entitled “PolitikHukumMenuju Satu 
SistemHukum Nasional”, she state that practically law politic as a tool or means and 
step that can be used by the government to create a national law system that can be 

2 Reza Gunadha, Bocah Korban Sodomi Emon Kembali Bertambah Jadi 73 Orang, Tribun Jabar, (accessed 
from http://www.tribunnews.com/regional/2014/05/05/bocah-korban-sodomi-emon-kembali-bertambah-
jadi-73-orang, on 16 October 2016, at 11.56 AM)

3 Robertus Belarminus, Setubuhi Keponakan Berusia 13 Tahun Seorang Paman Masuk Bui, (accessed from 
http://megapolitan.kompas.com/read/2015/08/13/1659Setubuhi.Keponakan.Berusia.13Tahun.Seorang.
Paman.Masuk.Bui, on 16 October 2016, at 01.37 PM)

4 Hendra Gunawan, Bocah Disodomi Sebelum Cabuli Korban Iwan Ritual Keris,Tribun Jakarta, (accessed 
from http://www.tribunnews.com/metropolitan/2015/09/13/sebelum-cabuli-korban-iwan-lakukan-ritual-
keris, on 16 October 2016, at 01.47 PM)

5 Eko Priliawito, Bayu Nugraha, Muhammad Iqbal, Fakta Pembunuhan Dalam Kardus dan Jejak 
Agus Darmawan, Viva.co.id (accessed from http://metro.news.viva.co.id/news/read/685292-fakta-
pembunuhan-dalam-kardus-dan-jejak-agus-darmawan, on 16 October 2016, at 02.00 PM)

6 Yuliardi Hardjo Putro, Kronologi Kasus Kematian Yuyun ditangan 14 ABG Bengkulu, (accessed fromhttp://
regional.liputan6.com/read/2499720/kronologi-kasus-kematian-yuyun-di-tangan-14-abg-bengkulu, on 
16 October 2016, at 03.00 PM)
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used to achieve national vision and goals7. Law politic is as the legal policy or legal 
line (policy) regarding law that will be implemented either by creating new law or by 
replacing old law to achieve national goals8.

National law politic is the direction to be taken in creation and enactment of law and 
the effort to make law as a process to achieve national vision and goals, legal ideals and 
guiding rule of law as contained in the Opening of Indonesian Constitution 1954 that 
places Pancasila as the paradigm of law politic and constitutes a platform for common 
life for Indonesian citizens that are very complex but still bound together as a unity9.

Sudarto views that law politic is, first: an effort to realize better regulations pursuant 
to the condition and situation in a certain time, second: a policy of a country through 
competent institutions to establish intended regulations estimated to be able to be used 
to express the things contained in society and to achieve the visions10.

A policy that has been recommended to be selected by policy makers does not constitute 
a guarantee that the policy is going to succeed in its implementation. There are many 
variables influencing the success of policy implementation either for individual or 
group or institution11. It aims related to the support ordemand that has to be processed by 
politic system through some decisions and public services provided by the government 
so as to create welfare for the people. In this perspective, the effectiveness of politic 
system is its ability to create welfare for the people12.

As a country based on Pancasila and upholding the values of nationalism and humanism, 
Indonesia has many regulations that expressly give protection for children13, but the 
problem is whether the regulations have given protection or not.

The following legal regulations for the perpetrators of sexual harassment toward 
children that can be identified:
a. Article 289 to Article 296 of Criminal Code
 Article 289 :  “Whoever with violence or violence threat forces someone to do or 

let an obscene act happen is punishable because of committing an 
action that violates morality honor by imprisonment of nine years 
maximum.”

 Article 290 :  Punishable by imprisonment of seven years maximum:
1. Whoever commits an obscene act with someone, whereas it is known to him 

that the person is unconscious or helpless;
2. Whoever commits an obscene act with someone, whereas it is known to him or 

should be thought that the person is under fifteen years old or if the age is not 
known, the person is not of marriage age;

3. Whoever persuades someone who is known to him or should be thought that 
the person is under fifteen years old or if the age is not known, the person is not 
of marriage age to commit an obscene act or sexual intercourse out of wedlock 
with other person.

7 Satjipto Rahardjo, 1991, Ilmu Hukum, ThirdPrinting, Citra Aditya Bakti, Bandung, page 352-353
8 Mahfud MD, 2012, Politik Hukum di Indonesia, PT. Raja Grafindo Persada, Jakarta, page 1
9 Mahfud MD, 2006, Membangun Politik Hukum Menegakkan Konstitusi, LP3ES, Jakarta, page 30-31
10 Sudarto, 1981, Hukum dan Hukum Pidana, Alumni, Bandung, page 159
11 AG. Subarsono, Analisa Kebijakan Publik Konsep, Teori dan Aplikasi, Pustaka Pelajar, Yogjakarta, 2015, 

page 87
12 Yaya Mulyana Aziz &SyariefHidayat, Dinamika Sistem Politik Indonesia, Pustaka Setia, Bandung, 2016, 

page v
13 Nasir Djamil, 2015, Anak Bukan Untuk Dihukum, Sinar Grafika, Jakarta, page 27



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 995

Article 291
(1) If one of the crimes based on article 286, 287, 289, and 290 results in serious 

injury, then punishable by imprisonment of twelve years maximum;
(1) If one of the crimes based on article 286, 286, 287, 289, and 290 results in 

death, then punishable by imprisonment of fifteen years maximum.

 Article 292 : “An adult who commits an obscene act with someone of the same 
sex, who is known to him or should be thought by him that the 
person is immature, is punishable by imprisonment of five years 
maximum.”

Article 293
(1) Whoever by giving or promising money or goods, abuses the carrier that 

occurs from situation relation, or with misdirection purposely moves someone 
immature with good behavior to do or to let an obscene act done with the 
person, whereas the immaturity is known or should be known, is punishable by 
imprisonment of five years maximum;

(2) Prosecution can only be done based on report by the person against whom the 
crime is committed;

(3) Grace period mentioned in article 74 for the report is respectively nine months 
and twelve months.

Article 294
(1) Whoever commits an obscene act with his child, step child, adopted child, child 

under their control who are immature, or with immature child whose raising, 
education, or custody are given to him, or with his servant or subordinate who 
are immature, is punishable by imprisonment of seven years maximum;

(2) Punishable by the same punishment:
1. Official who commits an obscene act with someone who due to his position 

is his subordinate, or with someone whose custody is trusted or given to 
him;

2. Caretaker, doctor, teacher, staff, supervisor, or servant in prison, state 
job, education institution, orphanage, hospital, mental asylum, or social 
institution, who commits an obscene act with a person admitted into it.

Article 295
(1) Punishable:

1. By imprisonment of five years maximum, whoever purposely causes or 
facilitates an obscene act done by his child, step child, or child under his 
control who are immature, or by immature child whose raising, education, 
or custody are given to him, or by his immature servant, with other person;

2. By imprisonment of four years maximum, whoever causes or facilitates an 
obscene act, except mentioned in item 1 above, done by a person known 
immature or who should be thought immature, with other person.

(2) If the perpetrator of crime is as a livelihood or habit, the punishment can be 
added by one third.

 Article 296 :  “Whoever purposely causes or facilitates an obscene act by other 
person with other person, and makes it as a livelihood or habit, is 
punishable by imprisonment of one year four months maximum or 
by fine of fifteen thousand rupiahs.”
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b. Article 81 and Article 82 of the Law No. 23 Year 2002 regarding Children’s Protection
Article 81 states:
(1) Each person who purposely commits violence or violence threat to force 

a child to do sexual intercourse with him or other person is punishable by 
imprisonment of 15 (fifteen) years maximum and 3 (three) years minimum and 
by fine of IDR 300,000,000 (three hundred million rupiahs) maximum and IDR 
60,000,000 (sixty million rupiahs).

(2) The provision of crime as referred to in verse (1) also applies for each person 
who purposely commits deceit, a series of lies, or persuades a child to do sexual 
intercourse with him or other person.

Article 82 states:
 “Each person who purposely commits violence or violence threat, forces, commits 

deceit, a series of lies, or persuades a child to do or let a child do an obscene 
act is punishable by imprisonment of 15 (fifteen) years maximum and 3 (three) 
years minimum and by fine of IDR 300,000,000 (three hundred million rupiahs) 
maximum and IDR 60,000,000 (sixty million rupiahs).”

c. The Law No. 35 Year 2014 regarding Amendment of the Law No. 23 Year 2002 
regarding Children’s Protection
The provisions of Article 81 are amended to state as the following:
(1) Each person who violates the provision as referred to in Article 76D is 

punishable by imprisonment of 5 (five) years minimum and 15 (fifteen) years 
maximum and by fine of IDR 5,000,000,000 (five billion rupiahs) maximum.

(2) The provision of crime as referred to in verse (1) also applies for each person 
who purposely commits deceit, a series of lies, or persuades a child to do sexual 
intercourse with him or other person.

(3) If the crime as referred to in verse (1) is committed by parent, guardian, child 
caretaker, educator, or teacher, the punishment will be added by 1/3 (one third) 
of the punishment as referred to in verse (1).

The provisions of Article 82 are amended to state the following:
(1) Each person who violates the provision as referred to in Article 76E is 

punishable by imprisonment of 5 (five) years minimum and 15 (fifteen) years 
maximum and by fine of IDR 5,000,000,000 (five billion rupiahs) maximum.

(2) If the crime as referred to in verse (1) is committed by parent, guardian, child 
caretaker, educator, or teacher, the punishment will be added by 1/3 (one third) 
of the punishment as referred to in verse (1).

d. Government Regulation in Lieu of Law No. 1 Year 2016 regarding amendment 
of two articles of the Law Number 23 Year 2002 regarding Children’s Protection, 
namely Article 81, Article 81A is inserted, then Article 82, Article 82A is inserted.

The provisions of Article 81 and 82 of the Law Number 23 Year 2002 are amended 
to state the following:

Article 81
(1) Each person who violates the provision as referred to in Article 76D (each 

person is forbidden to commit violence or violence threat to force a child to do 
sexual intercourse with him or other person) is punishable by imprisonment of 
5 (five) years minimum and 15 (fifteen) years maximum and by fine of IDR 
5,000,000,000 (five billion rupiahs) maximum;

(2) The provision of crime as referred to in verse (1) also applies for each person 
who purposely commits deceit, a series of lies, or persuades a child to do sexual 
intercourse with him or other person;
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(3) If the crime as referred to in verse (1) is committed by parent, guardian, child 
caretaker, educator, or teacher, the punishment will be added by 1/3 (one third) 
of the punishment as referred to in verse (1);

(4) Besides for the perpetrator as referred to in verse (3), addition of 1/3 (one 
third) of the punishment, it is charged to the perpetrator who has been punished 
because of committing the crime as referred to in Article 76D;

(5) In case the crime as referred to in Article 76D results in more than 1 (one) 
victims, results in serious injury, mental disorder, spreading disease, disruption 
or loss of reproduction function, and/or death, the perpetrator is punishable 
by death penalty, lifetime imprisonment, or imprisonment of 10 (ten) years 
minimum and 20 (twenty) years maximum;

(6) Besides charged by punishment as referred to in verse (1), verse (3), verse (4), 
and verse (5), the perpetrator can be charged with additional punishment in 
form of announcement of the perpetrator’s identity;

(7) The perpetrator as referred to in verse (4) and verse (5) can be charged with an 
action in form of chemical castration and installation of electronic detector;

(8) The action as referred to in verse (7) is decided along with the main punishment 
by stating the period of implementation of the action;

(9) Additional punishment and action are excluded for a perpetrator who is still a 
child.

Besides that, besides Article 81 and Article 82, one article is inserted, namely 
Article 81A that states the following:

Article 81A
(1) The action as referred to in Article 81 verse (7) (charged with additional 

punishment in form of announcement of the perpetrator’s identity) is charged 
for a period of 2 (two) years maximum and after the convict undergoes the 
main punishment;

(2) Implementation of the action as referred to in verse (1) is under periodic 
supervision by ministry that organizes the government affairs in field of law, 
social, and health;

(3) Implementation of chemical castration is accompanied by rehabilitation;
(4) Further provision regarding procedure of implementation of the action and 

rehabilitation is regulated by Government Regulation.

The provisions of Article 82 are amended to state the following:

Article 82
(1) Each person who violates the provision as referred to in Article 76E (each 

person is forbidden to commit deceit, a series of lies, or persuades a child to 
do sexual intercourse with him or other person) is punishable by imprisonment 
of 5 (five) years minimum and 15 (fifteen) years maximum and by fine of IDR 
5,000,000,000 (five billion rupiahs) maximum.

(2) If the crime as referred to in verse (1) is committed by parent, guardian, persons 
who have family relation, child caretaker, educator, teacher, apparatus who 
handles children’s protection, or committed by more than one person together, 
the punishment will be added by 1/3 (one third) of the punishment as referred 
to in verse (1);

(3) Besides for the perpetrator as referred to in verse (3), addition of 1/3 (one 
third) of the punishment, it is charged to the perpetrator who has been punished 
because of committing the crime as referred to in Article 76E;
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(4) In case the crime as referred to in Article 76E results in more than 1 (one) 
victims, results in serious injury, mental disorder, spreading disease, disruption 
or loss of reproduction function, and/or death, the perpetrator is punishable 
by death penalty, lifetime imprisonment, or imprisonment of 10 (ten) years 
minimum and 20 (twenty) years maximum;

(5) Besides charged by punishment as referred to in verse (1), verse (3), verse (4), 
and verse (5), the perpetrator can be charged with additional punishment in 
form of announcement of the perpetrator’s identity;

(6) The perpetrator as referred to in verse (4) and verse (5) can be charged with an 
action in form of chemical castration and installation of electronic detector;

(7) The action as referred to in verse (6) is decided along with the main punishment 
by stating the period of implementation of the action;

(8) Additional punishment and action are excluded for a perpetrator who is still a 
child.

Between Article 82 and Article 83, according to the Government Regulation in Lieu 
of Law, one article is inserted namely Article 82A that states the following:

Article 82A
(1) The action as referred to in Article 82 verse (6) is implemented during and/or 

after the convict undergoes the main punishment;
(2) Implementation of the action as referred to in verse (1) is under periodic 

supervision by ministry that organizes the government affairs in field of law, 
social, and health;

(3) Further provision regarding procedure of implementation of the action and 
rehabilitation is regulated by Government Regulation.

Various efforts by the government in overcoming sexual harassment toward children 
including in renewing the law to provide protection for children as the victims of 
sexual harassment namely by the issuance of the Law No. 23 Year 2002, the Law 
No. 35 Year 2014 until the issuance of Government Regulation in Lieu of Law No. 
1 Year 2016 regarding the amendment of two articles of the Law Number 23 Year 
2002 regarding Children’s Protection. The Government Regulation in Lieu of Law 
regarding castration was issued due to the repetition of sexual harassment toward 
children that is really alarming, so that the frequent cases of sexual harassment 
toward children nowadays become public attention. The problem is not only 
physically but also psychologically that can result in trauma, revenge, and so on.

Does the existence of castration action viewed from the view of Pancasila contradict 
the Second Amendment of Constitution 1945 and the Law No. 39 Year 1999 
regarding Human Rights that state that: “each person deserves to live” (Article 
28A Jo. Article 28 verse (1) of Constitution 1945 and Article 9 verse 1 Jo. Article 
4 of the Law of Human Rights) and “each person deserves to be free from forced 
omission and life omission” (Article 33 verse 2 of the Law of Human Rights)? 
Against the problem, the following matters can be delivered:
a. Viewed as a unity, Pancasila contains a value of balance between one principle 

and another principle. However, if Pancasila is viewed partially (emphasizing 
one of the principles), there are opinions that state that castration action 
contradicts Pancasila and some also say that it does not contradict Pancasila. 
So, the opinions that accept and reject castration are based on Pancasila.

b. It can be observed from a research conducted by Faculty of Law UNDIP 
cooperating with Office of Attorney General in 1981 stating that “there 
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is a tendency among them who are pros and cons to make Pancasila as 
“justification”14.

Type of punishment cannot solely be faced diametrically to human rights, 
similarly castration action, because basically all types of punishments contradict 
human rights. It is the same as “personal freedom rights” (Article 4 of the Law 
of Human Rights) or “right of freedom” (Opening of Constitution 1945) that 
cannot be faced diametrically to “imprisonment”. If it is faced diametrically, it 
means that “imprisonment” also contradicts the Opening of Constitution 1945 
and the Law of Human Rights because imprisonment basically “takes freedom 
away”. Similarly to death penalty that in Article 6 verse (2) of ICCPR states 
that death penalty is allowed for “the most serious crimes”15. Then castration 
action can be given to the perpetrator of sexual harassment toward children 
because cases of sexual harassment toward children nowadays are serious 
crimes and the punishment is not carelessly given to the perpetrator. Castration 
is not given to all perpetrators of sexual harassment toward children but also to 
perpetrators who meet the elements in Government Regulation in Lieu of Law 
No. 1 Year 2016 regarding Children’s Protection. Even it is given carefully and 
through process of medical detection, namely only given to perpetrators who 
have erection ability beyond normal.

2. Castration Action is Used as Solution for Punishment for Perpetrators of Sexual 
Harassment toward Children

Castration is one form of punishments or treatment by injecting antiandrogen drug, 
such as medroxyprogesterone acetate or cyproterone, namely drugs that can depress 
the function of testosterone hormoneto reduce the level of testosterone, namely male 
hormone, that is responsible for the occurrence of libido16.

There have been pros and cons against castration action. The selection of castration 
action as one of the means of criminal policy (criminal countermeasure policy), 
especially in overcoming sexual harassment toward children through Government 
Regulation in Lieu of Law regarding Castration is a reasonable thing. The reasons that 
can be delivered are among others:

a. Observed from the aspect of penal policy:
 The term “penal policy” according to BardaNawawiArief can also be called as 

“criminal law policy”. In foreign literature, the term “criminal law policy” is 
frequently known as some terms, among others “penal policy”, “criminal law 
policy”, or “strafrechtspolitiek”. Furthermore, BardaNawawiArief states that the 
definition of criminal law policy or penal policy can be observed from law politic 
and criminal politic17.

Crimes are included in criminal policy. Criminal policy is not separated from a 
wider policy namely social policy consisting of social welfare policy and social 

14 Barda Nawawi Arief, 2015, Pidana Mati Perspektif Global, Pembaharuan Hukum Pidana dan Alternatif 
Pidana Untuk Koruptor, Pustaka Magister, Semarang, page 33

15  Ibid, page 36
16 Supriyadi Widodo Eddyono, Menguji Euforia Kebiri, page 17, (accessed from journal in icjr.or.id/data/

wp-content/uploads/2016/02/Menguji-Eforia-Kebiri.pdf, on 22 October 2016, at 11:25 AM)
17 Barda Nawawi Arief, 2014, Bunga Rampai Kebijakan Hukum Pidana Perkembangan Penyusunan Konsep 

KUHP Baru, Kencana Prenadamedia Group, Jakarta, page 26



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 1000

defense policy18. The usage or selection of a type of criminal sanction (including 
castration action) in penal policy basically constitutes a part of criminal policy 
and social policy, namely a policy to achieve welfare and an effort or policy to 
implement prevention and countermeasure for social protection.

The direction of law policy aims to use law as a rule that provides protection for 
citizen’s rights and secures the life of generation in the futue19. Therefore, law 
system of each country in the practice always gets modernization. 

b. Observed from the aspect of effort of law renewal in Indonesia:
 The effort of law renewal in Indonesia that has started since the birth of Constitution 

1945 cannot be separated from the foundation and at the same time national goals 
to be achieved as formulated in the Opening of Constitution 194520. The national 
goals are contained in the fourth paragraph of the Opening of Constitution 1945 
that expresses:

Pursuant to which, in order to form a Government of the State of Indonesia that 
shall protect the whole people of Indonesia and the entire homeland of Indonesia, 
and in order to advance general prosperity, to develop the nation’s intellectual 
life, and to contribute to the implementation of a world order based on freedom, 
lasting peace, and social justice, Indonesia’s National Independence shall be laid 
down in a Constitution of the State of Indonesia, which is to be established as the 
State of the Republic of Indonesia with sovereignty of the people and based on the 
belief in the One and Only God, on just and civilized humanity, on the unity of 
Indonesia and on democratic rule that is guided by the strength of wisdom resulting 
from deliberation/representation, so as to realize social justice for all the people of 
Indonesia.

From the formulation of Opening of Constitution 1945, two main national goals 
can be observed, namely:
1. To protect the whole people of Indonesia;
2. To advance general prosperity based on Pancasila.

So, two keywords of national goals can be observed, namely “social defense” and 
“social welfare”. The national goals are the line of general policy that becomes a 
foundation and at the same time the goals of law politic in Indonesia. It also should 
be a foundation and goals of each effort of law renewal, including criminal law 
renewal, in this case to overcome the crimes of sexual harassment toward children.

Taking castration action for the perpetrators of sexual harassment toward children 
does not only provide protection for children who become victims of sexual 
harassment but also provide protection for people so as to live peacefully without 
any fear for children. Reasons of human rights and human dignity always become 
a consideration of castration punishment. However, we need to know that human 
rights are not only human rights as individual, but also human rights for people that 
have to be protected from perpetrators of sexual harassment.

18 Barda Nawawi Arief, 2014, Masalah Penegakan Hukum dan Kebijakan Hukum Pidana Dalam Penanggulangan 
Kejahatan, Kencana Prenadamedia Group, Jakarta, page 77

19 Marlina, 2009, Peradilan Pidana Anak di Indonesia, Refika Aditama, Bandung, page 1
20 Barda Nawawi Arief, 2015, Tujuan dan Pedoman Pemidanaan (Perspektif Pembaharuan dan Perbandingan 

Hukum Pidana), Pustaka Magister, Semarang, page 34
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c. Observed from comparative law and consistence of legislative policy (positive 
law) in Indonesia, and observed from the aspect of consequence/harm of sexual 
harassment toward children:

Comparative law can be used to illustrate systematic study regarding certain 
comparison-based law tradition and law regulation21. As a comparison, castration is 
one type of actions for perpetrators of sexual harassment that is also implemented 
in some countries to protect the people.

Norway is the only country in Europe Union that expressly states in its criminal law 
in 2010 that castration is one of punishments for perpetrators of sexual crimes22. 
Poland only implements chemical castration as a part of treatment for pedophilia. 
Australia also has included in its criminal law for perpetrators of sexual crimes 
toward children and perpetrators of rape. Russia has accepted chemical castration in 
its criminal law for perpetrators of sexual crimes toward children in which the victim 
is 12 years old or below 12 years old. India and Taiwan give castration injection 
specifically for pedophilia and recidivist of sexual crimes toward children23.

Based on comparison with some countries, then castration can be implemented 
in Indonesia because implementing castration action for perpetrators of sexual 
harassment toward children is quite reasonable as a form of optimization of state 
protection for children.

Sexual harassment is viewed as a crime that only becomes private affair (individual 
victim), but has to be made as public problem, because the crime clearly constitutes 
a form of behavior that emphasizes lust, revenge, and superiority, namely the strong 
one can sacrifice other person24. In line with that, NusryahbaniKantjasungkana 
states that rape or sexual harassment cannot be viewed solely as a problem between 
individuals, but it is a social problem related to human rights, especially related 
to protection from any form of torture, violence, cruelty, and neglect of human 
dignity25. Sexual harassment and its handling so far become one of indications and 
proof of weak protection (aegis) of human rights from sexual harassment.

Violence frequently happens to children that can harm, endanger, and frighten 
children. Children who become victims of violence suffer from loss, not only 
materially but also immaterially, such as emotional and psychological shock 
that can affect children’s life in the future26. The occurrence of cases of sexual 
harassment toward children even accompanied by murder demands a seriousness to 
protect children. Castration action that is given to perpetrators of sexual harassment 
toward children is not given carelessly to the perpetrators. Castration is not given 
to all perpetrators of sexual harassment toward children but also to perpetrators 
who meet the elements in Government Regulation in Lieu of Law No. 1 Year 2016 

21 Peter deCruz, 2016, Perbandingan Sistem Hukum Common Law, Civil Law andSocialist Law, Nusa Media, 
Bandung, page 4

22 Zachary  Edmods  Oswald,  “OffWith  His....”  Analyzingthe Sex Disparity  in Chemical Castration Sentences”, 
Michigan Journal of Gender and Law, Vol 19:471,2012-2013 page 484, accessed from journal in icjr.or.id/data/
wp-content/uploads/2016/02/Menguji-Eforia-Kebiri.pdf, on 22 Oktober 2016, at 11:25 AM)

23 Ibid
24 Abdul Wahid and Muhammad Irfan, 2011, Perlindungan Terhadap Korban Kekerasan Seksual Advokasi Atas 

Hak Asasi Perempuan, Refika Aditama, Bandung, page 62
25 Eko Prasetyo and Suparman Marzuki, 1997, Perempuan Dalam Wacana Pemerkosaan PKBI- DIY, Yogyakarta, 

page 178
26 MaidinGultom, 2014, Perlindungan Hukum Terhadap Anak dan Perempuan, RefikaAditama, Bandung, page 

1-2
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regarding Children’s Protection. Even it is given carefully and through process of 
medical detection, namely only given to perpetrators who have erection ability 
beyond normal that is useful to depress sexual urge and remove erection ability. 
Therefore, it requires law policy to overcome sexual harassment toward children.

C. CONCLUSION
Based on the explanation above, it can be concluded that:
1. Law politic underlying the issuance of castration punishment for perpetrators of sexual 

harassment toward children is because sexual harassment toward children is increasing 
significantly that harms and endanger children’s life, damage children’s personality 
and growth, and disrupt comfort, peace, safety, and social order, and the punishment 
sentenced for perpetrators of sexual harassment toward children does not give deterrent 
effect andhas not been able to comprehensively prevent the occurrence of sexual 
harassment toward children.

2. Castration is used as a solution toward sentencing for perpetrators of sexual harassment 
toward children with reasons:
a. Observed from the aspect of criminal law policy, the use and selection of a type of 

criminal sanction (including castration action) in penal policy, namely a policy to 
achieve welfare and effort or policy to implement prevention and countermeasure 
for social protection.

b. Observed from the aspect of law renewal in Indonesia, two keywords of national 
goals can be seen namely “social defense” and “social welfare”.

c. Observed from the aspect of comparative study with some countries, castration 
can be implemented in Indonesia because implementing castration action for 
perpetrators of sexual harassment toward children is quite reasonable as a form of 
optimization of national protection for children.

REFERENCES 

BOOK

Abdul Wahid dan Muhammad Irfan, 2011, Perlindungan Terhadap Korban Kekerasan Seksual 
Advokasi Atas Hak Asasi Perempuan, Refika Aditama, Bandung

AG. Subarsono, 2015, Analisa Kebijakan Publik Konsep, Teori dan Aplikasi, Pustaka Pelajar, 
Yogyakarta

Barda Nawawi Arief, 2014, Bunga Rampai Kebijakan Hukum Pidana Perkembangan Penyusunan 
Konsep KUHP Baru,Kencana Prenadamedia Group, Jakarta

---------------------------, 2014, Masalah Penegakan Hukum dan Kebijakan Hukum Pidana Dalam 
Penanggulangan Kejahatan, Kencana Prenadamedia Group, Jakarta

--------------------------, 2015, Tujuan dan Pedoman Pemidanaan (Perspektif Pembaharuan dan 
Perbandingan Hukum Pidana), Pustaka Magister, Semarang 

-------------------------, 2015, Pidana Mati Perspektif Global, Pembaharuan Hukum Pidana dan 
Alternatif Pidana Untuk Koruptor, Pustaka Magister, Semarang

Eko Prasetyo dan Suparman Marzuki, 1997, Perempuan Dalam Wacana Pemerkosaan, PKBI- 
DIY, Yogyakarta



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 1003

Maidin Gultom, 2014, Perlindungan Hukum Terhadap Anak dan Perempuan, Refika Aditama, 
Bandung

Marlina, 2009, Peradilan Pidana Anak di Indonesia, Refika Aditama, Bandung

Mahfud MD, 2006, Membangun Politik Hukum Menegakkan Konstitusi, LP3ES, Jakarta

---------------, 2012, Politik Hukum di Indonesia, PT. RajaGrafindo Persada, Jakarta

Nasir Djamil, 2015, Anak Bukan Untuk Dihukum, Sinar Grafika, Jakarta

Peter deCruz, 2016, Perbandingan Sistem Hukum Common Law, Civil Law andSocialist Law, 
Nusa Media, Bandung

Rika Saraswati, 2015, Hukum Perlindungan Anak Di Indonesia, Citra Aditya Bakti, Bandung

Satjipto Rahardjo, 1991, Ilmu Hukum, Cet III, Citra Aditya Bakti, Bandung

Sudarto, 1981, Hukum dan Hukum Pidana, Alumni, Bandung

Yaya Mulyana Aziz & Syarief Hidayat, 2016, Dinamika Sistem Politik Indonesia, Pustaka Setia, 
Bandung

WEBSITE

Reza Gunadha, Bocah Korban Sodomi Emon Kembali Bertambah Jadi 73 Orang, Tribun Jabar, 
(diakses dari http://www.tribunnews.com/regional/2014/05/05/bocah-korban-sodomi-
emon-kembali-bertambah-jadi-73-orang, Tanggal 16 Oktober 2016, Pukul: 11:56 WIB) 

Robertus Belarminus, Setubuhi Keponakan Berusia 13 Tahun Seorang Paman Masuk 
Bui,(diaksesdari:http://megapolitan.kompas.com/read/2015/08/13/1659Setubuhi.
Keponakan.Berusia.13Tahun.Seorang.Paman.Masuk.Bui, Pada tanggal 16 Oktober 2016, 
Pukul: 13:37 WIB)

Hendra Gunawan, Bocah Disodomi Sebelum Cabuli Korban Iwan Ritual Keris,Tribun Jakarta, 
(diakses dari: http://www.tribunnews.com/metropolitan/2015/09/13/sebelum-cabuli-
korban-iwan-lakukan-ritual-keris, Pada Tanggal 16 Oktober 2016, Pukul: 13:47 WIB)

Eko Priliawito, Bayu Nugraha, Muhammad Iqbal, Fakta Pembunuhan Dalam Kardus dan Jejak 
Agus Darmawan, Viva.co.id (diakses dari http://metro.news.viva.co.id/news/read/685292-
fakta-pembunuhan-dalam-kardus-dan-jejak-agus-darmawan, Pada tanggal 16 Oktober 
2016, Pukul: 14:00 WIB)

Yuliardi Hardjo Putro, Kronologi Kasus Kematian Yuyun ditangan 14 ABG Bengkulu, (diakses 
dari http://regional.liputan6.com/read/2499720/kronologi-kasus-kematian-yuyun-di-
tangan-14-abg-bengkulu, pada tanggal 16 Oktober 2016, Pukul: 15:00 WIB)

Zachary  Edmods  Oswald,  “OffWith  His....”  Analyzingthe  Sex  Disparity  in  Chemical  
CastrationSentences”, MichiganJournalof Gender and Law, Vol 19:471,2012-2013, hlm. 
484, diakses dari jurnal dalam icjr.or.id/data/wp-content/uploads/2016/02/Menguji-Eforia-
Kebiri.pdf, pada Tanggal 22 Oktober 2016, Pukul 11:25 WIB)

Supriyadi Widodo Eddyono, Menguji Euforia Kebiri, hal. 17, (diakses dari jurnal dalam icjr.
or.id/data/wp-content/uploads/2016/02/Menguji-Eforia-Kebiri.pdf, pada Tanggal 22 
Oktober 2016, Pukul 11:25 WIB)



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 1004

PRIVATIZATION MODEL OF IMPRISONMENT BODY AS A CONCEPT 
OF PRISONER DEVELOPMENT

Desy Maryani
Student of Doctoral Program of Faculty of Law of DiponegoroUniversity, Semarang
desymaryani1985@gmail.com

ABSTRACT
Several problems in imprisonment body recently prove the weakness of imprisonment body in 
enforcing the law mainly development functions so that problem complexity in imprisonment 
body. Problem identification in this paper is about the cause of development purpose in 
imprisonment body can’t be achieved and privatization model as concept of prisoner development 
in the future. Approach method in this research is normative juridical approach and secondary 
data as its source. 

This research shows that first, factor which influence development in imprisonment body has 
not touched the purpose of imprisonment namely legal factor, law enforcement factor, facility 
factor, public factor and cultural factor.Second, based on comparative study which writer did, it 
can be made a privatization model of imprisonment body as concept of prisoner development 
in the future namely providing prisoner development utilities, cooperation between government 
and third party in developing, strict sanction enforcement to indiscipline prisoner in joining 
development program, warden must get legal training and especial department and get certificate 
before working in imprisonment body, policy about rehabilitation through job namely it must be 
regulated include amount of salary. Imprisonment body and third party through labor ministry 
make several preparations for skilled labor before free from prison. The purpose of privatization 
model is create a productive prisoner and return in society.

Keywords: Model, privatization, imprisonment body, developement

A. INTRODUCTION
Human right recognition gained its international legitimacy through the UN approval of The 
Universal Declaration of Human Rights on 10 December 1948. In the context of Indonesia, 
the issues of human rights are implemented in the values of Pancasila playing the roles 
as the philosophical thoughts that become the foundation of nation and state livings. The 
elaboration of the human rights should reflect the noble values of the nation of Indonesia 
defined in the fifth pillar of Pancasila as the whole round and intact.1Pancasila is the main 
source of all sources of law; it implies that Pancasila is the foundation for all laws and the 
enforcement officials to enforce the law without exception of whenever and wherever it is 
located.

The principles of assurance, recognition, and protection of human rights is also reflected in 
the preamble of the 1945 Constitution. With the inclusion of basicfair and civilized humanity 
in the preamble of the 1945 Constitution, it means that human rights in Indonesia has become 
a fundamental state principle. This human rights recognition in the basic law is followed by 
the laws under the 1945 Constitution, including Law No. 12 of 1995 concerning on the 

1 ST.Harun Pudjiarto, HAM di Indonesia, Universitas Atmajaya: Yogyakarta, 1993, pp. 49-50, http://eprints.
undip.ac.id/13284/ (Accessed on 16 September 2016, at 12:16 WIB)
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Corrections.2This Act supersedes all of the laws related to the prison system passed during 
the colonial Dutch government era which is not in line with the basic ideas of Corrections 
stated in the international regulations or even the foundation of the laws applied in Indonesia. 

In the prison, prisoners come from various circles. The study concerning on the prisoners in 
Indonesia shows that average prisoners are from poor family, middle to lower social strata, 
dropped-out students or unemployed. It also suggests that they are mainly committed in 
conventional crimes (no white-collar crime). This also suggests that most of prisoners are 
coming from the lower economic and educational strata, as well as unskilled employees.3 
Seeing this condition, the Correctional Institution plays the role as the place to improve 
themselves and their skills so that they can reunite to the people when they are released. 

Self-relianceguidance program is an effort that is used in the Act No. 12 Year 1995 on 
Corrections, where the output of this program is all prisoners have the abilities and skills 
that can be used as initial capital for the concerned to return to live in a free society well and 
responsible.4

The functions of criminal sanctions in the criminal law are not merely to frighten or threaten 
the offenders, but are more than that, the existence of such sanctions should also be able to 
educate and improve the perpetrator.5Although it is essentially a sorrow, but punishment 
is not intended to make the prisoners feel suffered and not allowed to condescend.6In 
achieving these objectives, therefore the punishment is not only focused on the interests 
of the community but also emphasizes the protection of the offendersin the correctional 
system. The existence of this guidance model for the prisoners the correctional institution 
is inseparable from a dynamic, which aims to give more skills for the prisoners in facing 
life after they finish serving his sentence. This statement has relevance to the practice in 
correctional institution today, in which what is outlined in the Act of Corrections is merely 
an ideal expectation since the facts show the opposite situation. Its poor management of 
the correctional institutions in Indonesia can be seen in its complex problems within. The 
weaknesses of correctional institutions lay on carrying out the mandate of the Act, especially 
in guidance function. It requires, therefore, the solutions in solving the problems of guidance 
conducted by the officers so that the prisoners become the members of active and productive 
society.  

B. DISCUSSION
1. The causes of guidance systems in the correctional institution have not meet the 

purpose of punishment

In achieving the purposes of punishment, it must be supported by the law enforcement. 
According to Soerjono Soekanto, the benchmark of the ineffectiveness of the law, it is 

2 Adi Sujatno, Negara Tanpa Penjara (Sebuah Renungan), 3rd Edition, Direktorat Jenderal Pemasyarakatan, 
Jakarta, 2003, p. 30

3  Heru Susetyo dan Putri Kusuma Amanda, Dampak Kependudukan Terhadap Krimimilatas dan Keamanan 
Individu, Fakultas Hukum Universitas Indonesia, Jakarta 23 Desember 2011, Ditdamduk BKKBN, 2011, http://
www.bkkbn.go.id/materi/Documents.pdf, (Accessed on 13 Februari 2016, at 11:15 WIB)

4  Adi Sujatno, Pencerahan di Balik Penjara Dari Sangkar Menuju Sanggar Untuk Menjadi Manusia Mandiri, 
Cetakan Pertama, Teraju (PT.Mizan Publika), Jakarta, 2008, p. 7

5 M. Sholehuddin, Sistem Sanksi dalam Hukum Pidana, Ide Dasar Double Track System dan Implementasinya, 
Raja Grafindo Persada, Jakarta, 2007, p. 162

6 Niniek Suparni, Eksistensi Pidana Denda dalam Sistem Pidana dan Pemidanaan,  Sinar Grafika, Jakarta, 1996, 
p. 3
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also worth considering the factors that influence the effectiveness of the law enforcement, 
these factors are: 
1. Law factor
2. Law officer factor
3. Facility factor
4. Society factor
5. Cultural factor7

These five factor are highly interrelated since they are related to the essence of 
implementation success in guiding the prisoners. They, therefore, are the benchmarks of 
the guidance pattern causes in the correctional institution that have not met the purposes 
of the punishment. In detail, these factors can be described below:

1) Law Factor
In the practice of law enforcement in the field, there are times of conflict between 
the law certainty and justice. This is due to the conception of justice is an abstract 
formula, meanwhile the law certainty is normatively determined procedure. 
Therefore, the uncertainty of the laws or acts affect the implementation stage has 
not been optimal yet.  

The unclear rules regarding the participation of the third parties in guiding the 
prisoners in the correctional institution, mainly to participate in the self-reliance 
program, lead the prison officer in the difficult situation in conducting the guidance. 

2)	 Law	officer	factor
 Negligence or inability of the law officer in conducting the guidance of the prisoners 

affects the ineffectiveness or not achieving the purposes of the punishment. In this 
case, the law functioning, mentality or personality law officer play the important 
roles. If the regulation has been good meanwhile the quality of the officers is 
not, it will lead problems. Therefore, one of the keys to the success in the law 
enforcement is the mentality or the personality of the officers especially regarding 
the implementation of the correctional system. 

The prison staff are not taught specifically to improve the prisoners’ skills. So far, 
the main job of the prison staffs are to maintain the security and the prison. As a 
result, it is found some abuses in the prison such as discrimination acts, drug and/or 
weapon smuggling, prisoner escaping, and rebellion.8

3) Facility Factor
 The prison facilities have very important role in the law enforcement. The lack of 

prison facilities make it hard to harmonize the expected roles with the actual ones. 
This situation is because the correctional institution is not representatively built as 
well as lack of facilities which lead to the low optimality of the prisoners’ guidance 
in the prison. 

4) Society factor
 It feels that there is still a lack of society role in order to participate to provide 

guidance for the prisoners. This is due to the lack of public awareness of the 
prisoners seen in the few number of people participating in giving guidance to the 
prisoners. In addition, the members of society seem to be reluctant to welcome the 

7 Soerjono Soekanto, Faktor-Faktor Yang Mempengaruhi Penegakan Hukum, Raja Grafindo Persada, Jakarta, 
2007, p. 5

8 Adi Sujatno dan Didin Sudirman, Pemasyarakatan Menjawab Tantangan Zaman, Cetakan Kedua, VETLAS 
Production, Jakarta, 2008, p. 48
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ex-prisoners to live together. As a result, the objective of serving sentence has not 
been met, i.e. to promote the return of prisoners into society. 

5) Culture factor
 In the preamble of Act No. 12 Year 1995 regarding the Corrections, particularly the 

weighing points c: 

That the correctional system is a series of law enforcement aimed at keeping 
prisoners realize their mistake, improve themselves, and not to repeat the criminal 
act so that can be received by the members of the society, can actively participate in 
the development, and can live normally as good and responsible citizens. 

Based on the stipulation aforementioned, it shows that the members of society 
should welcome the ex-prisoners return to the society and should not alienate them. 
The members of society should receive and guide them to unite in the society so 
that they can interact well and responsibly with other members of society. It is 
essentially necessary to eliminate the negative stigma attached to the ex-prisoners. 
The negative stigma attached to “label” the ex-prisoners, however,causes them find 
it difficult to reintegrate into society. 

2. Formulation Model of Privatization of Correctional Institution as Guidance 
Concept for Prisoners in the Future

The guidance process of prisoners in the privatization of Correctional Institution can be 
illustrated in the following diagram:

Privatization of Correctional Institution

Nation

Correctional Institution Third Party/ Private Sector

Prisoner Wealth

Privatization Formula of the Correctional Institution as the guidance concept in the 
future can be illustrated in the following table: 

Third Party/ Private Sector
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9 Guo Wu Yuan, Xin Wen Ban Gong Shi, Criminal Reform in China, Information Office Of The State 
Council Of The People’s Republic Of China, August 1992, Beijing. P. 12, http://www.china.org.cn/e-
white/criminal/index.htm,Accessed on 8 September 2016, at 09.00 WIB

10 Order No.35 of the President of the People's Republic of China on December 29, 1994 AboutPrison 
Law Of the people’s Republic of China, Article 68. http://www.npc.gov.cn/englishnpc/Law/2007-12/12/
content_1383784.htm,  (Accessed on 9 Oktober 2016, at 09:11 WIB)

No. Indonesia China The Future Formula

1 T h e  s t a n d a r d  o f  t h e 
Correctional Institution 
facilities regarding to the 
skill  workshop for the 
prisoners is arranged in 
Article 44 of the Decree 
of the Ministry of Justice 
and Human Rights of the 
Republic Indonesia No. 
M.01.PL.01.01 Year 2003 
regarding to the Building 
P a t t e r n  o f  Te c h n i c a l 
Implementation Unit of 
Corrections: “Recreation/
sport space (hall) is a multi-
purpose space consisting of 
the guidance, consultation, 
and other activities place.”

R e g a r d i n g  t o  t h e 
Criminal Reform in 
C h i n a ,  C h i n a  h a s 
s p e c i a l  s p a c e s  t o 
enhance the prisoners’ 
skills, namely: research 
r o o m ,  c l a s s r o o m , 
laboratory, as well as 
the  equipment  and 
materials to improve 
skills in the field of 
h o m e  a p p l i a n c e s 
r e p a i r ,  s e w i n g , 
garment, cooking, hair 
care/salon, farming, 
carpentry. 
The spaces provided 
focus on vocational and 
technical skills.9

The addition of article 
in the Decree of the 
Minister of Justice and 
Human Rights of the 
Republic of Indonesia 
No. M.01.PL.01.01 
2003 on the Building 
Pattern of Technical 
I m p l e m e n t a t i o n 
Unit of Corrections. 
T h e  f o r m u l a t i o n 
added become “To 
improve job ski l ls 
of the prisoners, the 
Correctional Institution 
p r o v i d e s  s p e c i a l 
workshop unit for the 
prisoners”.

2 I n  t h e  R e g u l a t i o n  o f 
Minister of Law and Human 
Rights of the Republic of 
Indonesia No. M.2 PK.4-
10 Year 2007 regarding to 
the terms and procedures 
of assimilation, parole, 
furlough ahead and leave 
free conditional, i.e. Article 
14:
“In the implementation of 
assimilation, it requires 
the cooperation between 
prison and the third parties. 
Therefore, its cooperation 
should be based on the 
agreement signed by Head 
of Prison and the Third 
Parties who give the jobs”.

Based on the Criminal 
R e f o r m  i n  C h i n a , 
t h e  C h i n e s e  G o v t 
has issued a policy 
t h a t  s t a t e ,  p u b l i c 
organizations, units 
of the armed forces, 
enterprises, institutions, 
personages of various 
c i rc le s  and  fami ly 
members or relatives 
of prisoners would help 
prison in doing a good 
job in education and 
reform of prisoners.10

T h e  a d d i t i o n  o f 
anarticle regarding 
to  the cooperat ion 
policies between the 
government and the 
third party/private 
s e c t o r  i n  g u i d i n g 
the prisoners. With 
the formulat ion of 
“The policy of the 
third-party/private 
sector cooperation the 
Correctional Institution 
in terms of guiding 
prisoners", these rules 
include: 
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11 Guo Wu Yuan, Xin Wen Ban Gong Shi, Criminal Reform in China, Op.Cit, P. 6
12 Ibid, P. 5

No. Indonesia China The Future Formula

1) The third parties 
provide guidance 
in  te rms of  job 
t raining for  the 
prisoners in correc-
tional institutions 
by supplying the 
necessary produc-
tion tools, namely 
by providing ma-
chinery/equipment 
for the purpose of 
coaching skills and 
raw materials.

2)  The product ion 
resul ts  created/
produced by the 
p r i s o n e r s  a r e 
marketed by the 
t h i r d  p a r t i e s /
company.

3 In Act No. 12 of 1999 on 
Correctional Institution 
Article 15:
(1) Prisoners are required 

to  fo l low p rog ram 
of guidance well and 
specific activities. 

(2) T h e  p r o v i s i o n  o f 
guidance program stated 
in paragraph (1) shall be 
further regulated by 
Government Regulation

In Criminal Reform 
in China, the Chinese 
Government fosters 
a love for work and 
issues a policy "no work, 
no food" or promotes 
an idea "no work, no 
food" in the minds of 
prisoners; this is to help 
the prisoners overcome 
their bad habits.11

The addition of one 
article to the formula 
“If the prisoners do 
not take the guidance 
programs in the prison, 
it will be subject to 
the extension of the 
guidance" .  In  th is 
case, the prisoners are 
required to make up the 
meetings.

4 In Article 4 paragraph (2) 
in the Regulation of the 
Minister of Law and Human 
Rights of the Republic of 
Indonesia No: M 01 PK. 04. 
10, 2007, about the Mayor 
of Corrections: 
Terms to be appointed as 
Mayor of Corrections is: 
a. Civil Servants at least high 

school or equivalent 
graduate. 

In Criminal Reform 
in China, the Chinese 
government has issued 
a policy in which the 
prison officers should 
take certain training 
in law and specific 
vocations as well as 
hold a certificate first 
before being in charged. 
Therefore, the guidance 
will be in line with the 
applied regulations.12

The addition of the 
regu la t ion  fo r  the 
Mayor of Correction 
requirements in which, 
“ t h e  o f fi c e r s  t h a t 
have got the training 
in laws and specific 
vocations by showing 
its certificate as the 
Proper Mayor”.
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13 Ibid, P. 7

No. Indonesia China The Future Formula

b. Physically and mentally 
healthy; 

c. H a v e  e x p e r i e n c e 
working in a correctional 
environment at least 5 
(five) years; and

d. Not undergoing discipli-
nary punishment.

5 The provisions concerning 
o n  t h e  r e m u n e r a t i o n 
for  the  pr i soners  tha t 
produces goods or services, 
stipulated in Government 
Regulation No. 57 of 1999 
on Cooperation to provide 
guidance and mentor the 
prisoners: 
“In term of cooperation 
as defined in Article 2 
(4) producing goods or 
services, the prisoners in 
the correctional institution 
entitled to receive wages 
that amount in accordance 
with  the  wage sys tem 
applied in the society”.

In Criminal Reform 
in China, the Chinese 
government has issued 
a pol icy to  put  the 
p r i s o n e r s  t o  w o r k 
in productive work. 
Skillful prisoners can 
enjoy the same benefits 
as employees of state-
owned enterprises in 
terms of working hours, 
days off, the supply of 
oil, food and health and 
safety.13

T h e  a d d i t i o n  o f 
regulation, so i t  is 
formulated to: “The 
cooperation agreement 
shall contain the rights 
and obligations of each 
party which contains 
about who is hiring 
and wage/premium 
for prisoners who are 
employed are: 
1) During the guidance 

process (period 
o f  a  s e n t e n c e ) 
i n  co r r ec t iona l 
institutions, the 
amount of wage/
premium received 
i s  a s  b ig  a s  an 
a p p r e n t i c e s h i p 
wage. 

2) A f t e r  r e l e a s e d 
(finished serving 
the sentence) and 
e m p l o y e d  b y  a 
third party/private 
e n t e r p r i s e ,  t h e 
amount of wage/
premium received 
i s  t h e  s a m e  a s 
t h e  e m p l o y e e s 
who work at the 
c o m p a n y  o r  a t 
least the Minimum 
Wage Workers.
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6 I n  t h e  p r o v i s i o n s  o f 
Article 34 of Government 
Regula t ion  No.  32  o f 
1999 on the Terms and 
Procedures for Prisoners 
Rights: 
(1) Every Prisoner who 

serves the sentence 
has good behavior is 
entitled to remission

(2) Remission as defined 
in paragraph (1) may 
be  added when the 
prisoner while serving 
the sentence: 
a. has good deed for 

the country
b. does anything useful 

for the country or 
humanity; or

c. p e r f o r m s  a c t s 
assisting the prison

In Criminal Reform 
in China, Information 
Office of The State 
Council of The People’s 
Republic of China, in 
Chapter VIII discussing 
about the Employment, 
Resettlement, Education 
and  Pro tec t ion  fo r 
Convicts Who Have 
Undergone Punishment 
and Liberation: 
“A reform institution 
through the labor needs 
to do some preparations 
of work before the 
prisoners to be released. 
In 1983, a notice about 
the introduction of 
the prisoners who had 
been released from 
prison, issued by the 
State Council which 
provides the legal basis 
for the resettlement of 
prisoners who have 
been released”.14

The addition of an 
article as a gift/reward 
fo r  p r i soners  who 
have behaved well and 
skillfully along in the 
prison. Therefore, the 
formula becomes “for 
prisoners who behave 
well and are skilled 
as well as meet the 
standards employed 
then  the  p r i son  i s 
responsible through a 
third party in terms of 
job guarantee”.

   

C. CONCLUSION
Based on what have been stated above, it can be concluded as follows: 
1. The causes of guidance patterns in correctional institution have not touched the purpose 

of punishment are influenced by: Law factor, Law officer factor, Facility factor, Society 
factor, and Cultural factor.

2. The formulation model of correctional institution privatization as the prisoners’ guidance 
in the future includes: provision of facilities for prisoners’ guidance, partnership/
collaboration between the government and the third party/private sector in giving the 
guidance, firm sanction enforcement to the indiscipline prisoners who do not take 
the guidance program, the prison officers and guards must obtain legal training and 
specific vocation as well as obtain a certificate before serving in prison,the policy on 
rehabilitation through work including the rules about who is hiring and the amount of 
wage for prisoners employed, prisons and third party/private sector through official 
labor do some preparation work for prisoners who are skilled before to be released from 
prison. 

14 Ibid. P. 20



PROCEEDING International Conference
and Call for Papers (ICCP) UNS 2016 1012

D. SUGGESTIONS
1. Formulating the provision of facilities for prisoners’ guidance. 
2. Formulating the partnership/collaboration between the government and the third party/

private sector in guiding the prisoners
3. Formulating the firm sanction enforcement to the indiscipline prisoners that do not take 

the guidance program
4. Formulating the rules of requirement to be elected as the mayor of corrections institution 

i.e.“officers who have taken legal training and specific vocation as well as obtain a 
certificate of proper mayor”.

5. Formulating the amount of wage/premium for the works done by the prisoners.
6. Formulating the prizes/rewards for skillful prisoners. 
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ABSTRACT

In discussing Islamic law in the middle of the National Law center of attention will be devoted 
to the position of Islamic law in the system of national law. Indonesian Legal System, as a result 
of its historical development is plural. So called because until now in the Republic of Indonesia 
apply some legal systems that have their own style and composition. The legal system is a system 
of customary law, Islamic law and the system of Western legal systems. Since the beginning of 
the presence of Islam in the seventh century AD Islamic legal system has been practiced and 
developed within the community and the justice of Islam. Hamka filed facts various works of 
Indonesian Islamic law experts. For example Shirat al-Thullab, Shirat al-Mustaqim, Sabil al-
Muhtadin, Kartagama, Syainat al-Hukm, and others. This rule is the result of the commission 
Ter Haar, in which includes recommendations: Law Islamic inheritance has not been fully 
accepted by society, revoke the authority of the Religious Court (Raad Religion) to hear the 
case of inheritance, and this authority transferred to Landraad, Religious Court placed under 
surveillance Landraad and Religious Court Decision can not be implemented without executoir 
verklaring of chairman Landraad. After Indonesia’s independence, although the transition rule 
stating that the law was still in force as long as his soul is not contrary to the Constitution of 1945, 
the entire Dutch government regulation is based on the theory receptie no longer valid because 
the soul is contrary to the 1945 Constitution receptie theory should exit as opposed to al-Qur ‘an 
and the sunnah of the Prophet. Acceptance of Islamic law as a source of Persuasive (Persuasive 
source). Furthermore, with the Jakarta Charter placed in the Presidential Decree dated July 5, 
1959, the era can be said acceptance era of Islamic law as authoritative sources (authoritative 
source). So they are often called that animates the Jakarta Charter Act of 1945 and is a continuum 
in the constitution. The word could animate significantly negative in the sense that should not be 
made law in RI state that contrary to the Islamic shariah for adherents. Development of national 
law would apply to all citizens regardless of religion he follows, should be done with caution, 
because of the religion embraced by the citizens of the Republic of Indonesia No religion can not 
diceraipisahkan of law. Islam, for example, is a religion that contains the laws governing human 
relationships with other human beings and objects in the community. That Islam is a religion 
of law in the true sense of the word. Therefore, the development of national law in the country 
which is predominantly Muslim countries like Indonesia, the elements of the law that must 
be properly addressed. For that we need a clear insight and wise policy. Because national law 
should be able to protect and umbrella for the whole nation and the country in all aspects of life, 
then according to Justice Minister Ismail Saleh (1989) in planning the development of national 
law, we are obliged to use the national perception that the trinity that can not be separated 

1 Dudung Abdul Azis, Student Doctoral Program of Law, University of Diponegoro (presented at the International 
Conference and Call For Papers, Faculty Of Law University of March, 2016)
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from one another, namely : national awareness, knowledge and insight archipelago culturally 
diverse. Viewed from a national awareness of national legal systems must be fully oriented 
on the aspirations and interests of the Indonesian people. Issues to be raised in this Abstract is 
the issue of legal liability in the conception of Islamic law known as taklif and mas`uliyyat, its 
relevance to the dynamics of the national legal legislation and problems of implementation in 
Indonesia under Pancasila frame as the development ideals of national law. Among others: How 
Application of Islamic Law in National Law as development ideals Indonesian national law 
and its relevance to the dynamic development in the community, How to limit the application 
of Islamic law and its relevance to legal liability in the ideals of developing national laws and 
regulations in Indonesia and How legal settlement in the event of problems of implementation 
of the application of legislation in national law. The three problems above have the scope of the 
discussion or analysis of different but related. To assess the existing problems, the theory used 
is the theory that is in the realm of social-legal. According to Peter Beilharz, social theories are 
needed to explain the norms, values, politics and ethics. Therefore, social theories are required 
to break the existing problems so discovered more comprehensive answer to the problem. The 
theories used include Lawrence M. Friedman’s theory of legal culture as part of the legal system; 
theory William J. Chambliss and Robert B. Seidman about the effectiveness of the operation of 
law in society; and Harry C. Bredemeier theory of law as a facilitation of human interaction, the 
law as a means of integrating, expediting the process of social interaction. To obtain information 
or answers formulated in accordance with the problem or research purposes it is necessary to 
formulate a comprehensive plan of the design or the working order of the study. So that research 
can be focused and not deviate, it must be done by certain methods. This research is qualitative 
descriptive pattern. This research is a descriptive analytical research, research that describes and 
illustrates what their conception of legal responsibility in Islamic law and Islamic law legislation 
as well as the dynamics of the problematic implementation in Indonesia. In a way, Islamic 
law experiencing significant growth. There are still many opportunities to Islamic law into the 
legislation in Indonesia. Now visible phenomenon of positive developments in the reception 
society, the ruling elite, and the legislature against the will of Islamic law legislation.

A. INTRODUCTION
In discussing Islamic law in the middle of the National Law center of attention will be 
devoted to the position of Islamic law in the system of national law. Indonesian Legal 
System, as a result of its historical development is plural. So called because until now in the 
Republic of Indonesia apply some legal systems that have their own style and composition. 
The legal system is a system of customary law, Islamic law and the system of Western legal 
systems. Since the beginning of the presence of Islam in the seventh century AD Islamic 
legal system has been practiced and developed within the community and the justice of 
Islam. Hamka filed facts various works of Indonesian Islamic law experts. For example 
Shirat al-Thullab, Shirat al-Mustaqim, Sabil al-Muhtadin, Kartagama, Syainat al-Hukm, 
and others.2 But all these papers still patterned discussion of jurisprudence, is still legal 
doctrine and system-oriented jurisprudence Indonesia Imam sect’s teachings. In the era of 
imperial power and the Islamic kingdoms of religious courts already present formally. There 
was named justice prince like in Java. Syar’iyah Court in the Sultanate of Islam in Sumatra. 
Qadi Justice in the Sultanate of Banjar and Pontianak. But it is unfortunate, although in 
the Sultanate has established a formal judicial Religion and clerical status plays a role as 
advisers and judges, have never compiled a systematic positive law books. Applicable law 
is still an abstraction drawn from the content of the doctrine of jurisprudence. New in 1760 
VOC ordered DW Freijer to draft laws that became known as the Compendium Freijer. 

2 Hamka, Between Facts and Khayal "TuankuRao",Jakarta: Bulan Bintang, 1974, p. 324
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Compendium is used as a legal reference in resolving disputes occur among the Islamic 
community in the area controlled by the VOC.3 Using Compendium Freijer not last long. 
In 1800 VOC handed over power to the Government of the Netherlands East Indies. At the 
same time it’s gone and drowned compendium. Thus was born a new legal politics, based on 
reception theory or theories of conflict and Snouck van Vollenhoven. Since it systematically, 
with senjaga segregated Islamic law. Instead, use and display of customary law. Dutch East 
Indies government tried to carry out only two systems of law, namely customary law for the 
class Bumiputera and western law for the European group. Efforts compulsion to eliminate 
the role of Islamic law, last set in 1937 Statute No. 116. 

This rule is the result of the commission Ter Haar, in which includes recommendation:
1. Islamic inheritance law has not been fully accepted by society.
2. To revoke the authority of the Religious Court (Raad Religion) to prosecute inheritance 

matters, and this authority transferred to Landraad. 
3. Religious Courts Landraad placed under surveillance. 
4. Religious Court decision can not be implemented without executoir verklaring of 

chairman Landraad.4

After Indonesia’s independence, although the transition rule stating that the law was still 
in force as long as his soul is not contrary to the Constitution of 1945, the entire Dutch 
government regulation is based on the theory receptie no longer valid because the soul 
is contrary to the 1945 Constitution receptie theory should exit as opposed to al-Qur ‘an 
and the sunnah of the Prophet.5 Hazarin call receptie theory as a theory of the devil. Based 
on this opinion, Hazarin developed a theory called the theory receptie exit. Hazarin basic 
thoughts are:6

1. Receptie theory has been broken, does not apply and exit from the governance of 
Indonesia since 1945 with the independence of the Indonesian nation and the entry into 
force of the 1945 Constitution 2) In accordance with the 1945 Constitution, Article 29, 
paragraph 1, the Republic of Indonesia is obliged, forming the Indonesian national law 
that the material law , The State has an obligation to the state. 3) The law of religion 
come in and become Indonesian national law not Islamic law, but also other religious 
laws to members of other faiths. Religious law in the field of civil law and criminal 
law absorbed absorbed into national law in Indonesia. That’s the new law on the basis 
of Pancasila Indonesia. In addition to Hazairin, a character who also opposed receptie 
theory is Sayuti Talib who wrote the book Receptie a Contrario: Customary Law 
Relations with Islamic law. This theory contains a thought that, the new indigenous law 
applies when not contrary to Islamic law. Through this theory soul opening and 1945 
have beaten Article 134 paragraph 2 Indische Staatsregling it.7

According to Ismail Sunny after Indonesia’s independence and 1945 serve as the basis of 
state but without loading the seven words of the Jakarta Charter theory receptie declared 
void and lose its legal basis , Furthermore, Islamic law applies to the Indonesian people 
who are Muslims in accordance with article 29 of the 1945 Constitution is called Sunny 

3 Supomo and Djoko Sutowo, Political History of Customary Law 1609 - 1848, Jakarta: Djambatan 1955, 
pp. 26

4 M. Yahya Harahap, Material Information Compilation of Islamic Law: "Abstraction Mempositifkan 
IslamicLaw",in, Compilation of Islamic Law and Religious Courts in the National Law System, Jakarta, 
Logos, 1999, p. 27

5 Ichtijanto, "Applicability of Theory Development of Islamic Law in Indonesia", the Law of Islam in 
Indonesia Development and Establishment, Bandung: Rosdakarya, 1991, p. 128

6 Amiur Din and Azhari Akmal Tarin, Civil Law of Islam inIndonesia,Jakarta: Kencana, 2004, p. 17
7 Sayuti Talib, Receptie aContrario,Jakarta: Literacy Development, 1985, p. .37-40
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Era as Acceptance Period Islamic law as a source of Persuasive (Persuasive source).8 
Furthermore, with the Jakarta Charter placed in the Presidential Decree dated July 5, 
1959, the era this can be said to be the era of acceptance of Islamic law as authoritative 
sources (authoritative source). So they are often called that animates the Jakarta Charter 
Act of 1945 and is a continuum in the constitution. The word could animate significantly 
negative in the sense that should not be made law in RI state that contrary to the Islamic 
shariah for adherents. 

In a positive connotation is that adherents who are Muslims are obligated to perform 
the Shari’ah. It required a law that would impose Islamic law in national law. Islamic 
law says Islamic law is not found at all in the Koran and Islamic law in the literature. 
That there is in the Qur’an is the word sharia, fiqh, the law of God and the seakar him. 
Words of Islamic law is a translation of the term “Islamic Law” of Western literature. In 
explanation of the Islamic law of Western literature found the definition of Islamic law, 
namely: a whole book of God that govern the life of every Muslim in all its aspects.9 
From this definition meaning Islamic law closer to the understanding of sharia. 

Hasbi Ash-Syiddiqy give a legal definition of Islam as “a collection of power jurists 
attempt to implement sharia law in accordance with the needs of society “.10 the definition 
of Islamic law in the definition of this approach to the meaning of fiqh. For greater 
clarity about the meaning of Islamic law, should be known beforehand the meaning of 
the word “law”. Actually there is no perfect sense of the law. However, to get closer 
to understanding that is easily understood, even though it still contains weaknesses, 
definition being taken by Muhammad Muslehuddin of the Oxford English Dictionary 
is disclosed. According to him, the law is “the body of rules, Wether proceeding from 
formal enactment or from custom, the which a particular state or community Recognizes 
as binding on its members or11 subjects.”(A set of rules, whether from formal rules and 
customs, recognized by certain communities and nations as binding upon its members). 
If the law is connected with Islam, Islamic law means: “A set of rules based on the 
revelations of Allah, and the Sunnah of human behavior mukallaf recognized and believed 
to be valid and binding for all the people who are12 Muslims.”From the definition set 
forth above can be understood that the law Islam includes the Law of Shariah and fiqh 
Law, as the meaning syarak and fiqh contained therein. National Law The national law 
is the law which was built by the Indonesian nation, after Indonesia’s independence 
and apply for the Indonesian population, especially for the citizens of the Republic of 
Indonesia as a substitute for colonial law. To realize a national law for Indonesia which 
consists of various ethnic groups with different cultures and religions, coupled with 
the diversity of laws left by the colonial government, not an easy job. Development 
of national law would apply to all citizens regardless of religion he follows, should be 
done with caution, because of the religion embraced by the citizens of the Republic of 
Indonesia No religion can not diceraipisahkan of law. Islam, for example, is a religion 
that contains the laws governing human relationships with other human beings and 
objects in the community. That Islam is a religion of law in the true sense of the word. 
Therefore, the development of national law in a country that is predominantly Muslim 
countries like Indonesia, the elements of the law that must be properly addressed.

8 Ismail Sunny, "Tradition and Innovation in Islamic Indonesia in the field of IslamicLaw",in Law, Public Order 
Islam in Indonesia, Cik Hasan Bisri (ed), Jakarta: Logos Publishing, 1988, p. 96

9 See Joseph Schacht, An Introduction to IslamicLaw,Oxford: University Press, 1964, p. 1
10 Muhammad Hasbi Ash-Shiddiqy, Philosophy of Islamic Law, Jakarta: Bulan Bintang, 1993, p. 44
11 US. Honrby, Oxford Advanced Learner's Dictionary of Current English, Britain: Oxford University Press, 

1986, p. 478
12 Amir Syarifuddin, "Understanding and Sources of IslamicLaw",in the Philosophy of Islamic Law, Jakarta: 

Earth Literacy, 1992, p. 14.
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B. PROBLEM FORMULATION
In the formulation of this problem the authors underline the following:

The three problems above have the scope of the discussion or analysis of different but 
related. The scope of the problem first, revolves around the two questions, namely:
1. How does the nature of legal liability under the umbrella of national law as an ideal 

development of Indonesian national law.
2. How does the legal liability it and its links with the dynamic development of society. 

By discussing two fundamental questions is the first problem will be missed is the essence 
of legal liability under the umbrella of national law as an ideal development of national law 
Indonesia an Islamic perspective and its relevance to the dynamic development of society.

the scope of the discussion of the second issue, revolves around two questions, namely:
1. How is implementation of the conception of the application of Islamic law in legislation 

national law, 
2. how the concept legal liability contained in the ideals of developing national laws and 

regulations applicable in Indonesia.

By discussing two fundamental questions is the second issue will be missed.

the scope of the discussion of the third issue, revolves around two questions, namely:
1. How is the implementation of the application of Islamic law in legislation national law,
2. how problematic implementation in Indonesia. 

by discussing these two fundamental questions, the third issue will be missed, namely the 
extent to which the implementation of the conception taklif and mas`uliyyat legislation in 
national law in Indonesia can be run in accordance with the ideals of the development of 
national law and can found anything problematic in their implementation.

C. CONCLUSION 
this study is a qualitative descriptive pattern. This research is a descriptive analytical research, 
research that describes and illustrates what their conception of legal responsibility in Islamic 
law and Islamic law legislation as well as the dynamics of the problematic implementation 
in Indonesia. According Sumardi13Suryabrata,it harfiyah descriptive research is research 
that is intended to make pencandraan about situations or events. The approach used is the 
comparative approach(comparativeapproach).14 Comparison of the law in this study serves 
as an auxiliary science to dogmatic law. In a sense, he is considering arrangements, concepts 
and settlement-completion of the particular case of the legal order (instead of the positive 
law of Indonesia, can customary law or Islamic law) and assess the strength of their laws for 
his own law (positive law of national Indonesia).15 Approach comparison law in this study 
using micro comparison16 in order to compare the contents of the rule of law is limited to 
the provision of legal liability. Micro comparative study was carried out against elements 
that can be compared(tertiumcomparationis)17 of legal materials in the form of legislation 

13 J.Supranto, Legal Research Methods andStatistics,Jakarta: Rineka Copyright 2003, page 3
14 40 Comparative law also as a method or scientific research. See Barda Nawawi Arief, Comparative 

CriminalLaw,Jakarta: King Grafindo Persada, 2003, pages 3-11
15 DHMMeuwissen (translated by B.Arief Sidarta) in: ProJustitia,Year XII Number 4, October 1994, page 

33
16 Bernard Arief Sidharta in: Reflections About the Structure of LegalSciences,Bandung: Mandar Maju, 

1999, page 127
17 Sunaryati Hartono, Legal Research In Indonesia At the End of Century-20,Bandung: Alumni, 1994, page 

170
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and the books of fiqh usul fiqh of Islamic law. Consideration is because there are rules on 
legal liability which ought to be adapted to the socio-cultur Indonesian society today, taking 
into account the legal norms that live in the community, both customary law and Islamic 
law and within the framework of Pancasila. This study also uses another approach existing 
in the social sciences, the empirical approach. It is intended to synchronize between the 
law applicable to the empirical reality in society. In the approach to the empirical use of 
qualitative inductive phenomenological because in view of the law is not merely a set of 
rules and regulations that are normative, but the law can be seen as the behavior of people 
who constantly interact and relate to aspects of society, such as political, economic and 
socio-cultural , Law is not only seen as a normative entity, but as a real part of the social 
system in relation to the social variables that exist in18society.

18 Ronny Hanitijo Soemitro, Legal Research Methodology AndJurimetri,Jakarta: Ghalia Indonesia, 1990, p. 
38
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ABSTRACT
Lawrence M. Friedmann state that there are three elements of legal system namely substance, 
structure and legal culture.Those element influence law enforcement. In regency land asset 
cooperation, there is one of the most influencing factor namely substance or regulation.
Substance determine the validity of government action in cooperating land asset management 
and the unfit of official action with substance or regulation will be an offence. Based on that 
assumption, the object of this research is the synchronization of regulation related to regency 
land asset cooperation. Approach method used in this research is normative approach. Data are 
collected by literature research. From this research can be concluded that there is disharmony 
between several  regulations. The disharmony between Government Regulation No. 58 of 2005 
on Regency Finance Management which regulate that regency land asset cooperation must 
be approved by local assembly but in Minister for Internal Affair Regulation No. 19 of 2016 
on Guidance of Regency Asset Management regulate that it must not be approved by local 
assembly. The  disharmony also happen between Government Regulation No. 50 of 2007 on 
Procedures of Regency Cooperation which point Head of Local Work Unit as authorized person 
to make a cooperation but in  Minister for Internal Affair Regulation No. 19 of 2016 regulate 
that the cooperation must be made by head of regency. The contradiction of regulation can cause 
uncertainty of law in regency land asset cooperation

Keywords: Regency Land Asset,Cooperation, Substance.

INTRODUCTION 
State authority in maintaining natural resources is based on Article 33 Verse 3 Indonesian 
constitution. This article also stress that purpose of state authority is to people prosperity. State 
authority as regulated in Article 33 of 3 Indonesian Constitution include in land management. 
Specifically, state authority in land is regulated in Article 2 of 2 Agrarian Act. 

In that article, it is regulated that one of authority in land is to determine legal relations and legal 
acts related to land. In this circumstances, government deserves to give land title to the subject. 
Local government can be the subject of title to use and management title. Title to use owned by 
local government is a kind of title to use used to support government activity and in the context 
of localtitle to use, it can’t be object of local land asset cooperation. It means that title to use 
owned by local government just contain right to use and not contain right of disposal. 

It’s different from management title which contain right to plan and use land, use land to support 
local government activity and to put it as object of local government cooperation. Related to this 
issue, title to use and management title  owned by localgovernment prevail since it is registered. 
So that, the government can conduct a legal action as long as the land is registered. If local land 
asset has not been registered, local government has not had authority to use and cooperate that 
land. On local land asset that has not been be certified, the government only as physical ruler. 
In this circumstances, juridical authority is on finance ministry and on local land asset that has 
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been certified, the legal authority is on local government. So that local government deserves to 
conduct legal action according to authority in that title. 

Implementation of local land asset management include entitlement and cooperation of local 
land asset can be analyzed in legal system theory stated by Lawrence M. Friedman. In that 
theory, it is stated that there are three elements of legal system namely substance, structure and 
legal culture. Structure is pattern relating to how law is executed based on formal law. Substance 
is rule, norm and action pattern in that system. Legal culture is attitudes and values which give 
negative and positive impact to behavior related to law or translated as entire factor which 
regulate how law take logical position in common people culture. As a system those elements 
interact and influence one another. In those elements, substance factor is factor which influence 
law enforcement. It is important because regulations will be guidance for low officer enforcing 
law. In that regulation, it can be known about division of power between parties and each person 
liability. Based on this analysis, it is important to analyze legal substance or regulations on local 
land asset management especially in land entitlement and local land asset cooperation aspect. 

II.  MANAGEMENT TITLE AS BASE OF LOCAL LAND ASSET COOPERATION 
Analyzing about local land asset cooperation without talking about local land asset 
entitlement is incomplete. It is caused, land entitlement is prerequisite for doing cooperation 
on local land asset. It shows that local land asset management and land entitlement are 
two inseparable things. Local land asset management must not be considered partially and 
individually because the entire part is a unity and relate one another. The relation seems 
in  local land asset entitlement and cooperation. The few of local land asset entitlement 
influence number of land which can be cooperated especially entitled with management title. 

In Article 1 of 1 Government Regulation No. 24 Year 1997 on Land Entitlement regulate 
that land entitlement is a series of activity done continually and regularly include collection, 
inventory, presentation and maintenance physical data and juridical data in term of map and 
register of land parcels and register of parcels and strata titles include right proof named land 
certificate and ownership title on strata title and particular rights on it. 

Land title function is to give certainty and legal protection to right holder. Legal protection is 
protection through legal system. Legal protection is given to ownership or right of somebody. 
Through that right, somebody can exclude another person to use right over parcel. A person 
action to exclude another person is protected by law. Van Apeldorn statement about legal 
certainty and legal protection is according to right concept delivered by Hans Kelsen 
in pure theory of law. In Kelsen opinion, right absolutely related to authority and legal 
protection. Right or title is authority given by law. Then, the authority is protected by law.1 
Legal protection namely safety to title owner because protected from authorized action of 
every one. This argument clearly shows the relationship between legal certainty and legal 
protection.

In land entitlement context, legal certainty can be divided in three perspectives namely 
certainty on land legal status which tightly relate to kind of land title. Certainty on object 
about border certainty and subject certainty is certainty about title owner. Title owner (legal 
subject) must meet requirements that has been stipulated by law. In this circumstances, 
local or local government meet the requirement as right to use and management title holder. 
Regulation on government as subject of title to use holder is Government Regulation No. 40 
Year 1996 on Cultivation Title, Building Title and Title to Use. Article 39 of that regulation 
clearly states that there are several parties which can be subject of title to use namely 

1 
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department,  non departmentlocal institution and local or local government. Then, regulation 
on local government as management title holder stated in Article 67 of Agrarian Minister 
Regulation No. 9 Year 1999 on Procedures of Title on State Land and Management Title.2

Basically, local government which physically rule land asset must register its land parcel. It’s 
according to Article 49 Verse 1 Law No. 1 Year 2004 on State Treasury. In that article, it is 
stated  that state and local land asset must be registered on behalf of Indonesian Government 
or Local Government. This article shows that local government must register or certify local 
land asset on behalf of local government. Registration or certification of local land asset will 
bring a lot of benefits for local government because its status change from physical ruler to 
juridical ruler on certified land asset. As juridical rule, local government deserves to conduct 
a legal actions. One of those legal actions is use this land as object of cooperation with third 
party  as long as local government be management title holder. However, if localgovernment 
just want to use that land for supporting its activity, it can be certified in title to use. 

Localland  asset certification in Minister for Internal Affair Regulation No. 19 Year 2016 is 
a kind of local land asset security. In Article 296 Verse 2, it is stated that one of local land 
asset securities is legal security. Object of legal security is uncertified land or certified which 
has not been on behalf of local government. Article 302 of this regulation state that security 
on uncertified land asset can be done through :
1. If local land asset has not been supported by proof of ownership documents namely 

Letter C, transfer deed or other documents, land asset manager and/or land user and /or 
authorized party must submit the certification process soon on behalf of local government 
to National Land Agency/ Regional Land Agency/ Local Land Agencyaccording to 
regulations

2. If local land asset has not been supported by ownership documents,  land asset manager 
and/or land user and /or authorized party must get primary documents of ownership 
such as land history. 

In local land asset certification, one of benefit taken by local government is value of 
that asset especially its accrual value. One of the factors which hamper local land asset 
certification is ineffectiveness of proof inventory on land asset. This shows that there is 
a reciprocal relationship between land asset certification and its inventory

The impact of uncertified local land asset is on value of land asset and its categorization of 
management on Indonesian Supreme Audit Institution mark. More over, local land asset is 
dominant from entire value of local asset. Even, local land asset can be more than half of the 
entire asset value.3 Besides, local land asset certification also can be source of income for 
that local especially if land is certified in management title. It is according to Article 180 of 
Indonesian Minister for Internal Affair Regulation  No. 19 of 2016 which state that partner 
of government cooperation must give contribution and division of income. In Article 366 of 
that regulation is also stated that purpose of  asset cooperation is to increase local income. 

Based on importance of local land asset certification, local government must prioritize local 
land asset certification as one of its program. The problem happening recently is there are a 
lot of local governments which have not certified its asset even for half of its number. It’s not 
only happen in local land asset but also in State Asset. Based on Government Accounting 
Report in 2014, value of central government land asset is 945.67 Trillion rupiahs or 55.15 
% from entire asset value namely 1.714.58 Trillion rupiahs. Based on data in Information 

2 Jimly Asshidiqie dan M. Ali Safa’at. 2006. Teori Hans Kelsen Tentang Hukum. Jakarta: Sekretariat Jenderal dan 
Kepaniteraan Mahkamah Konstitusi RI. Page. 66 

3 Muh. Afif Mahfud. 2015. Pemanfaatan Tanah Aset Daerah Tanpa Hak Pengelolaan di Kota Makassar. Makassar: 
Universitas Hasanuddin. Page. 84
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Management System of Government Land Data ministry of finance until December 31st, 
2014, at least 28.947 (43.32%) from 66.820 of central government’s land parcels have 
not been certified and number of local government land asset that has not been certified is 
107.635 land parcels on December 3st, 2013.4

The view of local land asset certification also happen in Makassar city. In 2013, there are 
709 of land parcels with value until 3.560.896.312.795,00 rupiahs. From that number, only 
322 of land parcels that had been certified or 45,4 % is certified, 381 land parcels or 53.7% 
are uncertified and 6 parcels or  0.8% is under registration process. This data clearly show 
us that the number of land asset certification is still few.5

One of the important thing to be known related to this land asset certification is about 
mechanism of certification or registration. Mechanism of local land asset registration is 
much different from common registration process especially if that land is Local Asset of 
Ex Foreign/Chinese Property. It’s caused, LocalLand Asset of Ex Foreign/Chinese Property 
involve three institutions namely local government, Directorate General of State Asset 
Management and National Land Agency. In my opinion, to make local land asset can be 
certified soon, there must be good cooperation among parties. This tripartite relationship 
can accelerate the number of local land asset registration. Related to this issue, Directorate 
General of State Asset Management take a central role because it determines recommendation 
on local land asset  of Ex Foreign/Chinese Property, whether it can be certified on behalf of 
local government. If the recommendation is registered on behalf of local government, it can 
be submitted by local government to local National Land Agency to be registered. 

Local land asset can be registered in two titles namely title to use and management title. 
Title to use is to maintain daily activity of institution and management title can be subject 
of cooperation between local government and other parties. In article 41 of Agrarian Act, it 
stated that there are two authorities on title to use owner namely to build up a construction 
on that land and take advantageous over that land or except build up a construction. Title 
to use on behalf of local government is title to use in public mean namely its authority 
is limited to support government activity. Title to use on behalf of local government not 
contain right of disposal  so that it land can’t be object of cooperation.  If localgovernment 
want to make a cooperation on local land asset, it can be done only based on management 
title. It’s regulated in Government Regulation No. 112 of 2000 on Land Title and Building 
Taxation Because of Management Title. This regulation state that there are three authorities 
in management title namely firstly, planning of land using, secondly, use land to maintain its 
activity and third, transfer that land parcels to third party and/or cooperate with third party. 

Based on cooperation, third party deserves to submit Building Right Title and Title to Use 
on Local Government’s management title. Title to use on behalf of third party can be used to 
use or take advantage from that land. The right on Building Right Title is regulated in article 
35 of Agrarian Law namely right to build a construction on that land. 

III. ANALYSIS ON UNSYNCHRONIZED REGULATION OF LOCAL LAND ASSET 
Local government authority to make a cooperation is based on Article 363 verse 1 Law No. 
23 of 2014 on Local Government which regulate that to increase people prosperity, local 
government (local) can cooperate based on public service efficiency and effectiveness and 

4 Badan Pemeriksa Keuangan. 2015. Pendapat Badan Pemeriksa Keuangan Juni 2015. Jakarta: Badan Pemeriksa 
Keuangan. Page. 9

5 Sri Susyanti Nur dkk. 2014. Aspek Hukum Pengelolaan Tanah Bekas Milik Asing Sebagai Aset Pemerintah 
Kota Makassar. Makassar: Lembaga Penelitian dan Pengabdian Kepada Masyarakat UNHAS. Page 46
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beneficiary for both parties. To make such a cooperation in term of land as an object, it must 
be based on management title. 

Cooperation is the using of land asset not used to maintain its task and function and/or to 
optimize land asset without changing ownership status. Related to this issue, local land asset 
as object of cooperation has been regulated in Article 84 verse 1 (a), Article 233 verse 1(a). 
Local land asset cooperation can happen because of local government initiative or third 
party initiative. 

This paper will be focus on three kinds of local cooperation namely Beneficiary Cooperation, 
Building Operation Transfer, Building Transfer Operation and Cooperation for Infrastructure. 
In term of cooperation, writer find several unsynchronized regulations, namely:
a. Unsynchronized article 9 Government Regulation No. 50 of 2007 on Local Cooperation 

Procedure and Article 79 verse 4 of Minister for internal affair regulation No. 19 of 
2016 on Technical Guidance of Local Asset Management. 

Article 9 Government Regulation No. 50 of 2007 on Local Government Procedure 
regulate that local cooperation which is land asset as the object must get Local House 
of Representative consent. 

Substance of Article 9 Government Regulation No. 50 of 2007 is not according 
to Article 79 verse 4 of Minister for Internal Affair Regulation No. 19 of 2016 on 
Technical Guidance of Local Asset Management which regulate that cooperation of 
local government asset can be done without Local House of Representative consent. It’s 
according to Article 179 of Minister for Internal Affair Regulation No. 19 of 2016 on 
Technical Guidance of Local Asset Management which regulate that implementation 
of beneficiary cooperation between Governor/Regent/Municipal or Asset manager with 
third party can be done after  Governor/ Regent/ Municipal decision is released. So 
that, cooperation can be done after decision of governor/regent/municipal consent has 
been released not local house of representative consent. In procedures of beneficiary 
cooperation, there is no local house of representative consent. Substance of this Minister 
for Internal Affair is also according to Makassar Regency Regulation No. 1 of 2008 on 
Local Asset Management which regulate that land using and/or building not used to 
maintain main task and function of Local Work Unit is done by manager after getting 
municipal consent. 

Based on analysis, Government Regulation No. 50 of 2007 means that all of local 
government cooperation with land asset as object must get local house of representative 
consent. Local house of representative consent is in need even to cooperation without 
asset transfer purpose.  It is different from Minister for Internal Affair Regulation No. 
19 of 2016 on Technical Guidance  of Local Asset Management and Makassar Local 
Regulation No. 1 of 2008 on Local Asset Management. In both regulations, Local House 
of Representative consent is necessary only to the transfer of regency land asset which 
cause the change of ownership. 

Based on lex superior derogate legi inferior principle ( superior (higher) norm derogate 
inferior (lower) norm), it seems that Government Regulation No. 50 of 2007 on Local 
Cooperation Procedure is superior from Minister for Internal Affair Regulation No. 
19 of 2016 on Technical Guidance  of Local Asset Management and Makassar Local 
Regulation No. 1 of 2008 on Local Asset Management (inferior). So that, regulation about 
obligation to get Local House of Representative consent as regulated in Government 
Regulation No. 50 of 2007 must be done. It is also according to Hans Kelsen opinion 
that  regulation which is not according to superior regulation is considered as invalid. It 
means that Minister for Internal Affair Regulation No. 19 of 2016   is invalid. 
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Kelsen state that there must be accordance between inferior and superior regulation. 
This norm then make a unity, a system, an order if validity can be traced back to superior 
norm. This character of regulation making named chain of reaction. Related to this 
issue, Kelsen also introduce authorization concept in which substance of superior norm 
is regulated by inferior norm.6

Chand state that norm is valid as long as :
1. The norm is binding
2. It is part of legal order which is still enter into force
3. According to superior norm
4. According to basic norm (grund norm)

In stufenbau theory of hanskelsem, regulation must be made in pyramid form (step 
to step). From basic norm which is abstract concretized in inferior regulation. Adolf 
Merkel who is student of Hans Kelsen state that law has two faces namely vertically, 
legal norm must be based on superior norm and horizontally, legal norm be source for 
inferior norm.7

Besides, this contradiction also can be analyzed through lex spesialis derogate legi 
generaliprincipal (special law derogate general law). Based on analysis, special norm is 
Government Regulation No. 50 of 2007 on Local Cooperation Procedure because this 
regulation especially regulate about local government cooperation  meanwhile from 
Minister for Internal Affair Regulation No. 19 of 2016 on Technical Guidance  of Local 
Asset Management regulate about management of local asset in its entirety not only 
about local asset cooperation. 

The substance of  Government Regulation No. 50 of 2007 on Local Cooperation 
Procedure which is much more technical in which its position is superior than Minister 
for Internal Affair Regulation No. 19 of 2016 on Technical Guidance  of Local Asset 
Management is not according tostufenbau theory stated by Kelsen. Based on stufenbau 
theory, the superior of a norm, the more abstract of the norm and the inferior of a norm, 
the more concrete of the norm.Kelsen state that legal system is a continual process 
which change general rules and abstract into individual and concrete rules.

b. Unsynchronized article 10 (g) of Government Regulation No. 58 of 2005 on Local 
Finance Management and Article 179 Verse 2 (d) of Minister for Internal Affair 
Regulation No. 19 of 2016 on Technical Guidance  of Local Asset Management. 

Article 10 (g) of Government Regulation No. 58 of 2005 on Local Finance Management 
regulate that finance user or local asset user (Head of Local Work Unit) has task and 
authority to make cooperation with another party. 

Substance of this article is different form Article 179 verse 2 (d) of Minister for Internal 
Affair Regulation No. 19 of 2016 on Technical Guidance  of Local Asset Management 
which give authority to make cooperation for Governor/Regent/Municipal to local asset 
under asset manager or  asset manager to local asset under  asset user. It is according to 
Article 9 verse 2 of  Minister for Internal Affair Regulation No. 19 of 2016 which regulate 
that authority of Governor/Regent/Municipal is to stipulate the using, cooperation or 
transfer of local asset. It means that the authority to make cooperation is Governor/
Regent/Municipal not asset user or Head of Local Work Unit. The same substance is 
also stated in Article 230 Verse 2 which regulate that Build Operation Transfer or Build 

6 JimlyAsshidiqiedan M. Ali Safa’at.Op. Cit.Page. 59
7 Maria Farida Indrati. 2009. IlmuPerundang-Undangan.Yogyakarta :Kanisius. Hlm. 51
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Transfer Operation is signed by Governor/Regent/Municipal with third party. It is also 
regulated that, authority of asset manager and asset user is to execute the agreement for 
the asset under its management. 

Contradiction between Government Regulation No. 58 of 2005 on Local Finance 
Management and Minister for Internal Affair Regulation No. 19 of 2016 on Technical 
Guidance  of Local Asset Management can be analyzed lex superior derogat legi 
generaliwhich means higher regulation (Government Regulation No. 58 of 2005) 
derogate inferior regulation (Minister for Internal Affair Regulation No. 19 of 2016 on 
Technical Guidance  of Local Asset). In this circumstances, determination of principal 
which prevail can not be based on lex posterior derogat legi prioribecause in principal 
of principle using, the principal of lex superior derogate legi inferior must take the first 
place in principal using. 

Based on analysis, authorized party to make a cooperation on land asset is head of local 
work unit as asset user according toarticle 10 (g) of Government Regulation No. 58 
of 2005 on Local Finance Management. Analysis of this article is important because 
related to authorized party to make cooperation and influence the liability and existence 
of the contract. However, in state administration discourse, authority problem take a 
very central position. 

Another weakness of regulation on local government land asset cooperation is no 
regulation on role of Minister for Internal Affair Role as supervisor of local asset 
cooperation especially cooperation between local government with the third party. In 
Article 22 of Government Regulation No. 50 of 2007 on Local Cooperation Procedure 
is regulated that :

Minister make a general supervision on cooperation between local government at the 
same province and cooperation with other local government in different provinces.

Minister authority to make supervision on local government asset is also regulated in 
Article 368  verse 2 Law No. 23 of 2014 which regulate that :

Minister make supervision and evaluation over cooperation between province and 
cooperation and between regencies 

Both of regulations show that minister for internal affair only supervise cooperation 
between province and between regency without pertaining supervision over cooperation 
between local government and third party. In my opinion, minister for internal affair 
also must supervise cooperation between local government and private entity as third 
party. It is caused one of the spheres or scopes of cooperation is cooperation between 
local government with the third party. More over, article 90 verse 3 of government 
regulation no. 27 of 2014 on State/Regency Land Asset regulate that minister for internal 
affair supervise the management of local asset. Article 481 of Minister for internal 
affair regulation no. 19 of 2016 regulate that supervision of local asset management 
include local asset cooperation is done by  Asset user and asset manager. It means that 
supervision over local asset management include local asset cooperation is internal 
supervision. Analysis through legal system theory of Lawrence M. Friedmann show that 
the weakness in supervision of Minister for Internal Affair over local asset cooperation 
is caused by regulation or substance aspect.8 The regulation is not elaborated in more 
technical regulation. 

8 Lawrence Meir Friedman. 1975. The Legal System : A Social Science Perspective. New York :Russel Sage 
Foundation. Hlm. 10
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The weakness of regulation in local land asset cooperation must be fixed. One of the 
primary step which must be taken is synchronization of regulations. Synchronization 
can be related to principles of legality stated from Lon L Fuller. In fuller opinion, there 
are eight principles of legal system include there must be no contradiction of regulation. 

Synchronization is harmonization of regulations as well among exist regulations and 
also regulation which is under progress on local land asset cooperation. The purpose of 
synchronization is to prevent over lapping regulation, complete one another, related and 
according to hierarchy as stated in Kelsen theory. Synchronization of regulation can be 
divided into first, vertical synchronization by analyzing substance of regulation related 
to local land asset cooperation and secondly, horizontal synchronization by analyzing 
several regulation at the same level and regulate the same aspect. 

Through synchronization of regulation, there will be regulation land asset which 
is according to principle, harmony and synchronic with value and norm of superior 
regulation. So that, synchronization must be done by determining substance of superior 
regulation and elaborate it in inferior regulation. All sectorial regulations must be 
synchronic with superior regulations

An action in which general norm or individual norm must be based on superior norm or 
elaboration of superior norm. An action is an exclusive action because it is determined 
by a legal norm. Legal quality of an action must be tightly related to legal norm. An 
action is categorized as a legal action as long as determined by legal norm.9 A norm 
is considered as valid norm because it is made by superior norm as primary source of 
validity.10 Relation between superior and inferior norm or regulation is named as super 
and subordination relationship in spatial context. Norm which determine the existence 
of another norm is superior and made norm is inferior. Hierarchy of norm depict a 
system in which general norms is elaborated in specific norm which impact individually 
in a process named concretization. 

In context of legal certainty, there are two kinds of legal certainty namely certainty in 
law and certainty because of law. Certainty in law is certainty of regulation such as no 
contradiction between regulation vertically and horizontally. Certainty because of law is 
certainty in implementation sphere which is tightly related to certainty in law.11 Certainty 
because of law will be difficult to be achieved if there is no certainty in law. It is caused 
certainty in law will base the law enforcement by law official. More over, Indonesia is a 
state with strong positivism influence. So that, regulation will must be made clearly and 
no over lapping in order legal certainty from substance sphere can be achieved. If no 
legal certainty in law can not be achieved, it will influence the obedience to regulations. 
A clear and consistent regulation is essential aspect to  ensure legal certainty. If there is 
no legal certainty, it will create problem in its implementation. 

CONCLUSION 
The disharmony between Government Regulation No. 58 of 2005 on Regency Finance 
Management which regulate that regency land asset cooperation must be approved by local 
assembly but in Minister for Internal Affair Regulation No. 19 of 2016 on Guidance of Regency 
Asset Management regulate that it must not be approved by local assembly. The  disharmony also 
happen between Government Regulation No. 50 of 2007 on Procedures of Regency Cooperation 

9 Hans Kelsen.1961.  General Theory of Law and State. New York :Russel&Russel. Hlm. 102
10 Ibid. Hlm. 123
11  M.R. Zafer.1994. Jurisprudence : An Outline.  Kuala Lumpur : International Law Book Services.Hlm. 56
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which point Head of Local Work Unit as authorized person to make a cooperation but in  Minister 
for Internal Affair Regulation No. 19 of 2016 regulate that the cooperation must be made by head 
of regency. The contradiction of regulation can cause uncertainty of law in regency land asset 
cooperation

SUGGESTION
Indonesian government must synchronize all of the regulations related to regency land asset in 
order it can create legal certainty in regency land asset cooperation. The government also must 
regulate clearly and in detail about supervision over regency land asset cooperation. 
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